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AMENDMENT TO RULES OF THE SUPREME COURT 


Rule 12, part (1), is amended so as to make the last paragraph 
read as follows: 

‘Every reference to an adjudicated case shall be by the title thereof, 
as well as by the volume and page where it may be found, indicating 
the tribunal, and the particular edition of any text-book referred to 
must be given in connection with the cited page or section thereof. 
Every reference to a statutory provision of Nebraska shall be to the 
edition of the Revised Statutes published by the state of Nebraska, if 
the provision is found therein, or to the session laws.” . 
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CASES DETERMINED 


See IN THE — 


SUPREME COURT OF NEBRASKA 


a4 JANUARY TERM, 1916. 


JAMES B. NORTHCUTT, APPELLEE, v. MissourI PAciFic RaIt- 
WAY COMPANY, APPELLANT. 


Fitep June 3, 1916. No. 18710. 


Costs: ATToRNEY’s FEE. Under the statute making a common carrier 
liable for an attorney’s fee in a suit wherein plaintiff recovers 
damages for the loss of, or injury to, freight, the supreme court 
is not authorized to allow plaintiff an attorney’s fee for services 
on appeal. Rev. St. 1913, sec. 6063. 


Apprau from the district court for Otoe county: JAMES — 
T. Bectey, Jupce. Motion for allowance of attorney’s fee. 
Motion denied. 


B. P. Waggener, J. A. C. Kennedy and Philip E. Horan, 
for appellant. 


O. EH. Leidigh and C. A. Robbins, contra. 


PER CuRIAM. 

In the district court for Otoe county plaintiff, a con- 
signee, recovered a judgment against defendant, a common 
carrier, for the loss of property in transit. Included in 
' plaintiff’s recovery was an attorney’s fee allowed pursuant 
to statute. Rey. St. 1918, sec. 6063. Defendant appealed 
to this court, where the judgment of the district court was 
affirmed April 15, 1916, without an opinion. By motion 
plaintiff now asks for the allowance of an additional fee 
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Northcutt v. Missouri P. R. Co. 


for the services of his attorney in this court. The motion 
is resisted on the ground that the supreme court has no 
authority to make such an allowance. The statute au- 
thorizing an attorney’s fee in addition to plaintiff’s claim 
for damages for the loss of, or injury to, freight provides: 
“In the event such claim, which shall have been filed as 
above provided within ninety days from the date of the de- 
livery of the freight in regard to which damages are 
claimed, is not adjusted and paid within the time herein 
limited, such common carrier shall be liable for interest 
thereon at Seven per cent. per annum from the date of the 
filing of such claim, and shall also be liable for a reason- 
able attorney’s fee to be fixed by the court, all to be re 
covered by the consignee or consignor, or real party in 
interest, in any court of competent jurisdiction.” Rey. St. 
1913, sec. 6063. 

May the supreme court, upon affirming a judgment 
against a common carrier for loss of, or damage to, prop- 
erty in transit allow plaintiff a reasonable attorney’s fee 
for services on appeal in addition to that allowed by the 
district court? Such an allowance is purely statutory. 
Wallace v. Sheldon, 56 Neb. 55. A party asking for an 
attorney’s fee as part of his recovery must bring his case 
within the terms of the statute. Eddy v. German Ins. Co., 
51 Neb. 291. In the case just cited it was held that a stat- 
ute directing the court rendering judgment against an in- 
surance company to allow plaintiff a reasonable attorney’s 
fee to be taxed as part of the costs did not authorize the 
supreme court, in affirming a judgment against the in- 
surer, to allow plaintiff a fee in addition to that allowed 
by the district court. To the same effect is Merriam Mort- 
gage Co. v. St. Paul Fire & Marine Ins. Co., 97 Kan. 190. 

The expression “all to be recovered by the consignee or 
consignor,” as.used in the Nebraska statute, seems to in- 
dicate that the legislature intended to limit the allow- 
ance of the attorney’s fee to the court rendering judgment 
for the items enumerated, namely, damages, interest, and 
attorney’s fee. The statutory power of the district court 
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to allow plaintiff an attorney’s fee upon rendering judg- 
ment for plaintiff does not confer upon the supreme court 
power, in the event of an affirmance, to allow an additional 
attorney’s fee for services on appeal, though plaintiff, by 
reason of such appeal has been compelled to incur addi- 
tional expenses for legal services. Sedgwick v. Dixon, 18 
Neb. 545; Murray v. Swanson, 18 Mont. 533; State v. 
Thomas, 76 Kan. 447. 

Plaintiff relies upon Louisville & N. R. Co. v. Dickerson, 
191 Fed. 705. The statute there construed provided, in 
a suit to enforce an order of the interstate commerce com- 
mission awarding reparation to plaintiff: “The petitioner 
shall not be liable for costs in the circuit court nor for 
costs at any subsequent stage of the proceedings unless 
they accrue upon his appeal. If the petitioner shall finally 
prevail he shall be allowed a reasonable attorney’s fee, to 
be taxed and collected as a part of the costs of the suit.” 
34 U.S. St. at Large, ch. 3591, sec. 5, p. 590. The court. 
held that, upon affirming a judgment in favor of plaintiff, 
the circuit court of appeals was authorized to allow plain- 
tiff a reasonable attorney’s fee in addition to that allowed 
by the circuit court. The case is distinguishable. The 
federal statute contemplates the allowance of a reasonable 
attorney’s fee, “if the petitioner shall finally prevail.” The 
term “finally prevail’ extends to the circuit court of ap- 
peals. If the petitioner shall finally prevail, he is entitled 
to an attorney’s fee therein. The Nebraska statute con- 
templates that a reasonable attorney’s fee shall be allowed 
as a part of the recovery, and it must therefore be allowed 
by the court rendering the judgment. An additional al- 
lowance in case of an unsuccessful appeal by the common 
carrier does not appear to have been contemplated by the 
legislature. 

The motion is therefore 

OVERRULED. 
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ELbert P. SMITH, APPELLEE, V. WILLIAM R. Lor, Ap- 
PELLANT. 


FriLep JUNE 3, 1916. No. 18866. 


Contracts: Breach: Remepies. On refusal to perform a contract for 
the exchange of properties, the injured party may, at his election, 
treat the contract as terminated and .sue for the value of the 
property he has delivered to the defaulting party. 


APPEAL from the district court for Custer county : BRruNo 
O. Hosretier, Judge. Affirmed. 


Sullivan, Squires & Johnson, for appellant. 
O. L. Gutterson and Frank K elley, contra. 


Morrissey, ©. J. 

Plaintiff was the owner of an undivided one-half inter- 
est in a merry-go-round, and defendant was the owner of 
a small house and lot in the village of Merna. They 
entered into an oral agreement under the terms of which 
plaintiff was to transfer his interest in the merry-go-round 
to the defendant, pay him $100 in cash and give him a 
note and mortgage for $300, and defendant was to con- 
vey the house and lot to plaintiff. 

Plaintiff alleges that he delivered the merry-go-round 
to defendant, who took the same into his possession and 
operated it for two or three weeks, and that plaintiff took 
immediate possession of the house and lot; that he ten- 
dered $100 to defendant, and was ready and willing to ex- 
ecute the note and mortgage, and demanded a deed to the 
house and lot from defendant, but that defendant failed 
to execute and deliver the deed; that defendant had not 
returned the merry-go-round, but, on the contrary, had 
disposed of the same, and prayed judgment for $800, which 
he alleged to be the value of his interest in oe merry- 
go-round, 
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The answer contains the usual formal admissions, with 
4 general denial of the allegations not admitted, followed 
by the allegations that the merry-go-round was out of 
repair; that after an inspection he determined not to pro- 
ceed further with the deal; followed by the specific al- 
legation that defendant never took possession of the 
property ; a denial that plaintiff ever took possession of the 
real estate, paid the $100 in cash, or executed and de- 
livered the note and mortgage; and pleaded affirmatively 
that, in due season, defendant had notified plaintiff that 
he would not make the exchange of property. 

The reply was a denial of all new matter set out in the 
answer. There was a verdict and judgment for the plain- 
tiff for $286, and defendant has appealed. 

There are two assignments of error. The first, that the 
court erred in giviug instruction No. 8, which is as fol- 
lows: 

“You are instructed that, if from the evidence and in- 
structions of the court you find for the plaintiff that the 
trade was agreed upon, and that defendant accepted and 
took possession of the merry-go-round, then you will find ° 
for the plaintiff and assess the amount of his recovery at 
one-half the fair reasonable market value of the swing 
at the time of the trade, if you believe a trade was agreed 
upon, with 7 per cent. interest from June 6, 1913.” 

First, it is complained that this instruction takes from 
the jury the question of whether Lohr had appropriated 
the merry-go-round to his own use. It is said that the 
answer in legal effect denies that he converted the merry- 
go-round, and that whether he had'taken possession was an 
issue for the jury to determine, and that this instruction 
took this question away from the jury. This is a rather 
technical refinement. The testimony shows that at the 
time the negotiations were had the merry-go-round was at 
the town of Stapleton; that defendant, in company with the 
owner of the other one-half interest, took it out of its 
place of storage, set it up, operated it for two or three 
weeks, and retained the proceeds. It is neither alleged 
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nor shown that it was returned to the plaintiff. It being 
shown without question or dispute that defendant had 
gone thus far in taking it into his possession, and no at- 
tempt being made to show that he had returned the prop- 
erty to plaintiff, the jury could not have been misled by 
this instruction on the question of possession. 

It is next said that the instruction lays down an erro- 
neous rule as to the measure of damages. It will be noted 
that by this instruction the jury are left to ascertain the 
value of plaintiff’s interest in the merry-go-round at the 
time it was taken over by defendant, and assess the dam- 
ages accordingly. The point sought to be made is that 
plaintiff has not pleaded a rescission of the contract, and 
therefore cannot recover the value of the property parted 
with. 

“On breach of contract the injured party has his choice 
of three remedies in a proper case. He may sue on the 
contract for the damages he has sustained by reason of the 
breach; or he may consider the contract terminated by the 
breach’ and sue on the quantum meruit under an implied 
- contract and recover for his services and the amount ex- 
pended by him on the contract; or he may have recourse 
to equity and compel a specific performance of the con- 
tract, notwithstanding the breach.” 3 Elliott, Contracts, 
sec. 2095. 

In Thompson v. Gaffey, 52 Neb. 317, it is said: “Where 
one party to an express contract is wrongfully prevented 
by the other party from completing, he may sue upon the 
contract for a breach thereof, and the measure of his dam- 
ages will be the value of the part performed as measured 
by the contract price plus the profits, if any, which would 
have accrued to him had he completed the contract accord- 
ing to its terms; or he may ignore the contract and de- 
clare upon a quantum meruit or quantum valebat, in which 
case the measure of his damages will be the fair and rea- 
sonable value of what he has done.” 

The only other assignment relates to the sufficiency of 
the evidence to support the verdict. The proof is conclu- 
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sive as to defendant having helped to set up the merry- 


go 


-round, helped to operate it for two or three weeks, he 


selling tickets and receiving the money the greater part 


of 


the time, and that he has never returned it to plaintiff. 


Defendant offered no proof as to the value. There is no dis- 
pute on that question, and, indeed, the proof would sus- 
tain a verdict for a greater amount. 


Judgment is 
AFFIRMED. 


Louis COHN, APPELLEE, v. CHicaco & NoRTHWESTERN RaIt- 


1, 


WAY COMPANY, APPELLANT. 
Fitep June 3, 1916. No. 18885. 


Carriers: DELAYED SuipmMentT: Liasitiry. To entitle the plaintiff 
to recover for negligent delay in transporting an interstate ship- 
ment of live stock, it is necessary to introduce some competent evi- 
dence tending to show the length of time ordinarily required to 
transport the shipment from the place where it was received to 
the point of delivery, and that a longer time was actually con- 
sumed than was necessary for that purpose. 


: REFUSAL TO WITHDRAW INSTRUCTION. It is reversi- 
ble error for the court to refuse to withdraw from the jury a 
charge of negligent delay in the transportation of live stock, where 
no competent evidence is introduced to support such a charge. 


. 


Evidence examined, its substance set out in the opinion, and held 
to be insufficient to support the verdict. 


APPEAL from the district court for Douglas county: 


GEORGE A. Day, JUDGE. Reversed. 


A, A. McLaughlin, Wymer Dressler and Lyle Hubbard, 


for appellant. 


A. L. Timblin and Charles L. Dundey, contra. 
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BARNES, J. 

Plaintiff commenced this action in the county court of 
Douglas county against the Chicago & Northwestern Rail- 
way Company to recover damages which he alleged he 
had sustained to a shipment of horses from LaBeau, 
South Dakota, to South Omaha, in this state. 

On a trial in the county court plaintiff had a judgment, 
and the defendant appealed to the district court. The 
case was tried.in that court on a petition which alleged, 
in substance, that the shipment of horses in question was 
received by the Minneapolis & St. Louis Railroad Company, 
was transported by that company to Northville, in the 
state of South Dakota, and there delivered to the defend- 
ant company at about 6: 30 p. m. on the 7th day of Sep- 
tember, 1909; that the horses were transported from that 
point to the place of destination at South Omaha, Ne- 
braska; that the distance from Northville, South Dakota, 
to South Omaha, Nebraska, over the line of defendant’s 
railroad is about 352 miles, and the usual and necessary 
time for transporting live stock over said road between 
said points is not to exceed 30 hours, but that said horses 
did not reach South Omaha until about 6 a. m, on the 
12th day of September, 1909, being in excess of 95 hours 
from the time said horses were received by the defendant 
for said transportation; that they were confined in the 
cars on the line of defendant’s road for about 78 hours, 
of which time an excess of 12 hours was consumed in the 
yards of said company, and an excess of 65 hours running 
time on said road; that the delay in transportation of 
said horses occurred at Northville, South Dakota, and at 
various other points between Northville and South Omaha, 
the exact location of which points is not known to the 
plaintiff; that said horses were subjected to rough han- 
dling and careless and negligent treatment by the defend- 
ant between Redfield, South Dakota, and Huron, South 
Dakota, and at various other points between Northville 
and Redfield and between Huron and South Omaha. 
Plaintiff alleges that such rough handling and careless 
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and negligent treatment occurred at all points between 
Northville and South Omaha; that no part of such delay 
in transportation nor any part of the rough handling and 
careless and negligent treatment of said horses was in 
any manner the fault of the plaintiff; that, by reason of 
such unnecessary and unreasonable delay in transpor- 
tation and such rough handling and careless and negligent 
treatment of said horses by the defendant, the plaintiff 
was damaged to the amount of $801 by reason of the 
gaunt, stale, bruised and damaged condition of said 
horses. Plaintiff prayed judgment for said sum of $801. 

The defendant, by-its answer, admitted that it was a 
common carrier, and that it received the shipment of 
horses at Northville, but denied all other allegations of 
the petition, and alleged that plaintiff accompanied the 
shipment as a caretaker, under the ordinary contract for 
that purpose, and that, if the plaintiff’s horses were in- 
jured by delay or want of proper care, including feeding 
and watering, the same was not the fault of the defendant 
company, but was caused by the fault and neglect of the 
plaintiff, and not otherwise. The reply was, in substance, 
a general denial. 

The cause was tried to a jury. The plaintiff had a 
verdict for $1,065.31. Defendant’s motion for a new trial 
was overruled. Judgment was rendered on the verdict, and 
the plaintiff was awarded an attorney’s fee of $150.. The 
defendant has appealed. 

Appellant, among other assignments of error, contends 
that the verdict of the jury is not sustained by sufficient 
evidence. It appears that plaintiff was his own witness 
and gave the only testimony in the record’ by which he 
sought to establish delay and rough handling of the horses 
in the matter of transportation. His evidence was, in 
substance, as follows: I lad three car-loads of horses 
at LaBeau. I asked the agent at that point to wire to the 
defendant to stop its train and take them up at North- 
ville. When I arrived at that point the defendant’s train 
had gone. I hunted up the agent, and he wired the situ- 
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ation to the defendant company, and the conductor of 
the train came back from Redfield to Northville with his 
engine and crew. When they got there they unloaded 
the horses about midnight and placed them in the yards 
at that point. They were not fed or watered there. They 
were reloaded into the cars about noon the next day, and 
went on to Redfield, which was the next stop. The run 
from Northville to Redfield was pretty fair. The horses 
were taken into the train at Redfield and forwarded to 
Huron, arriving there about 7: 30 p. m. of the same day. 
The run from Redfield to Huron was a local one. They 
were unloading fence posts all along the road. They shook 
my horses up and down every time they unloaded the posts. 
They jarred them to pieces. They had a gondola ear, or 
open box car. I expect I rode in the caboose. They kept 
me delayed all the afternoon until night. 

Regarding the question of feeding and watering the 
horses at Northville, the agent of the company and others 
who assisted in unloading them testified that they were 
watered; that they pumped the watering trough in the 
yards full and the horses drank. The testimony also 
showed that a load of hay was put into the stock-yards 
so that the horses could eat the same if they desired. The 
plaintiff admitted those facts upon cross-examination, but 
insisted that the water was poor and the horses did not 
drink it. 

Regarding the run from Redfield to Huron, the con- 
ductor of the train in which the horses were placed testi- 
fied that the run occupied practically just two hours; that 
he had no fence posts in the train at all; that his train 

_sheet, made up by himself, on that day, showed “barley, 
shingles, barley, wheat, wheat, barley, lumber, barley, 
wheat, lumber, wheat, wheat, wheat, one empty box car, 
wheat, barley, wheat, barley, wheat, emigrants, lath, three 
cars horses ;” that the three cars of horses were at the head 
end of the train next to the engine; that he had no company 
material or posts whatsoever, and did no work between 
Redfield and Huron on that trip; that they arrived at 
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Huron at 7 p. m.; that he had no gondola car on the train 
at all, and had no men or crew whatsoever with him for 
the purpose of throwing off posts or anything else. The 
chief train dispatcher for the defendant at Huron cor- 
roborated him and testified as to the record of the move- 
ment of the train. It appears that the distance from Red- 
field to Huron is 40.4 miles, and the actual running time 
of the train in which the horses were transported from 
Redfield to Huron was 2 hours and 14 minutes. This 
time included a stop at a railroad crossing just south of 
Redfield, which would take about five minutes; another 
crossing stop at Valley Junction to turn a switch and 
come into Huron on the main line. This would require 
about five minutes. They stopped at another point and 
registered, which time required about five minutes. So 
it was conclusively established that the actual running 
time for the 40.4 miles was 2 hours, or 20 miles an hour. 
It is therefore apparent that the defendant’s train did 
not have a load of posts on the run from Redfield to Huron, 
and there was no delay on said run. It further appears 
that, when the train arrived at Huron, the defendant had 
other shipments of freight sufficient to make up a special 
train if plaintiff’s horses were included therein. The 
train dispatcher desired to make up such a train and run 
the horses through without stopping. The plaintiff, how- 
ever, refused to go forward, and insisted that the horses 
had not been fed or watered at Northville, and so the 
horses were unloaded at Huron, were placed in the de- 
fendant’s yards, and were again fed and watered. The 
next morning they were taken into a train and forwarded 
to Hawarden, which is the next stop, or the termination 
of the division. The plaintiff testified that the run from 
Huron to Hawarden was a local one; that they took off 
merchandise and made stops according to the dispatcher’s 
orders; that, aside from its being a local, it was a good 
run; just fair; nothing to brag of. Plaintiff further tes- 
tified that they stopped in Hawarden only long enough 
to make up the train, and that they had a good run from 
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Hawarden to Alton; that they arrived there at 11 o’clock 
on September 9. At Alton the shipment was delivered to 
the Chicago, St. Paul, Minneapolis & Omaha Railway 
Company, and handled by that company to Sioux City. 
The horses were delivered at the Sioux City stock-yards 
early on the morning of September 10. They were cared 
for by the stock-yards company during that day, and re- 
loaded and redelivered to defendant at Sioux City at 3 
p. m. on September 10, 1909, and arrived at South Omaha 
at 6 o’clock on the morning of September 11, 1909, which 
was the usual and proper time for a run between Sioux 
City and South Omaha. When the horses arrived at South 
Omaha they were delivered by defendant to the Union 
Stock-Yards Company at 6 o’clock on the morning of Sep- 
tember 11, 1909, and plaintiff did not see them upon their 
arrival, but saw them for the first time at South Omaha 
about noon on September 11. They were then in the 
stock-yard pens. Witnesses for the plaintiff testified that, 
when the horses were seen at the stock-yards at South 
Omaha, they were gaunt and looked as though they had 
had a long, hard run; that eleven head were somewhat 
badly skinned and bruised. There was no testimony as to 
what plaintiff paid for the horses when he bought them in 
South Dakota, and there was no evidence as to what they 
were worth at that point. There was some evidence as to 
what they would have been worth had they arrived in 
good condition at South Omaha, and there was evidence 
tending to show what they actually sold for. It appears 
that the only evidence tending to show any rough handling 
or neglect on the part of the defendant company was 
plaintiff's own. testimony. There is no doubt but that the 
plaintiff suffered some slight damage in relation to the 
shipment of horses, but, as we view the evidence, it was 
clearly insufficient to sustain the amount of plaintiff’s 
recovery. It further appears that plaintiff failed to at- 
tend to feeding and watering his horses, and that he ob- 
structed the defendant while it was attempting to per- 
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form that duty. He was quarrelsome and abusive in his 
conduct toward the defendant’s servants and agents. 

The appellant requested the court to withdraw from the 
jury the question of negligent delay. Its request was re- 
fused. Considering the condition of the evidence, we are 
of opinion that the request should have been granted. The 
plaintiff’s action was based in part on defendant’s alleged 
negligent delay in transporting his horses from Northville, 
South Dakota, to South Omaha, Nebraska. As we view 
the record, the plaintiff failed to show any delay caused 
by unloading, feeding and watering his horses in North- 
ville. On the contrary, the testimony clearly establishes 
the fact that the shipment reached Redfield in time to be 
taken by the first train out of that station after they 
reached Northville on the way to Huron. No delay was 
shown at either Northville or Redfield, and there was no 
testimony tending to show any delay in the transportation 
from Huron to the place of destination, which was South 
Omaha, Nebraska. In order to recover for such delay, it 
was hecessary for him to introduce some competent evi- 
dence tending to.show the length of time ordinarily re- 
quired to transport a shipment from the place where re- 
ceived to the point of delivery, and that a longer time was 
actually consumed than was necessary for that purpose. 
Johnston v. Chicago, B. & Q. R. Co., 70 Neb. 364; Cleve ° 
v. Chicago, B. & Q. R. Co., 17 Neb. 166. In Chicago, St. 
P., M. & O. R. Co. v. Kroloff, 217 Fed. 525, it was held to 
be reversible error to refuse to withdraw unsupported 
charges of negligence from the jury. We are thercfore of 
opinion that by refusing defendant’s request the court 
committed reversible error. 

The overwhelming weight of the evidence shows that 
plaintiff’s horses were unloaded into the company’s yards 
at Northville for that purpose about midnight of Septem- 
ber 7; that they were fed and watered by persons who testi- 
fied to that fact and who were wholly disinterested in the 
outcome of this litigation. It is true that the water was 
not the best, but it appears that other horses were kept 
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in the yards and they drank the water. The testimony of 
the defendant’s witnesses was that the horses in question 
drank when the watering troughs were filled. Again, the 
plaintiff testified on his direct examination that the horses 
were not unloaded, fed and watered on the night of the 
8th at Huron, South Dakota. He admitted, however, on 
cross-examination, that he went to the hotel and went to 
bed before 12 o’clock that night; that he paid no attention 
to feeding and watering his horses, and insisted that it 
was up to the defendant to perform that duty, and the 
only reason he gave for his statement that they were not 
fed and watered was that he found the horses loaded in 
the cars ready to go forward the next morning at about 
6 o’clock. Witnesses who were wholly disinterested in 
the result of this suit testified that they assisted in un- 
loading, feeding and watering the horses at Huron. There- 
fore, that fact was clearly established. 

On the question of rough handling, the evidence is not 
so clear, and it is possible that plaintiff might have been 
entitled to some recovery on that branch of the case, but 
the evidence does not sustain the amount of plaintiff’s 
judgment. 

As we view the record, the verdict of the jury was ex- 
cessive. It seems apparent that defendant did not have a 
fair trial. 

The judgment of the district court is reversed and the 
cause is remanded for further proceedings. 

REVERSED. 


SEDGWICK, J., dissenting. 

The rule stated in Johnston v. Chicago, B. & Q. R. Co., 
70 Neb. 364, that there must be evidence of the length of 
time ordinarily required in a shipment, does not seem to 
me to be applicable in this case. The plaintiff alleged that 
the time usually required was 30 hours. The only 
answer made to this allegation is a general denial, which, 
of course, could be made if the time was 31 hours, but 
would not in such case constitute a defense. The defend- 
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ant should have alleged the regular time if it was much 
more than the time alleged by the plaintiff. The defend- 
ant in its answer said: “If said consignment of horses 
encountered any unnecessary delay,” etc. This, together 
with its evasive denial, would in law amount to an ad- 
mission that the time was at least very nearly as alleged 
by the plaintiff. 

It would appear that this is the only point of law upon 
which the reversal is predicated. The first paragraph of 
the syllabus makes this the principal point determined, 
and it is said in the opinion: “In order to recover for 
such delay, it was necessary for him to introduce some 
competent evidence tending to show the length of time 
ordinarily required to transport a shipment from the 
place where received to the point of delivery.” I suppose 
the second paragraph is predicated upon the first. The 
third paragraph simply says that the evidence does not 
support the verdict. Of course, that is for the reason 
stated in the first paragraph of the syllabus. As “the 
length of time ordinarily required to transport the ship- 
ment from the place where it was received to the point of 
delivery” is fixed by the pleadings,, 1 cannot see that the 
opinion states any ground for reversal. 


FAwcett, J., concurs. 


Amos A. GALT ET AL., APPELLEES, v. CARSON HILDRETH, 
APPELLANT.* 


Fitep June 3, 1916. No. 18938. 


1. Compromise and Settlement. A settlement of a matter in contro- 
versy between the officers and directors of a bank on the one hand, 
and other persons interested as alleged debtors in the transaction 
on the other hand, where no fraud is alleged or proved, is bind- 
ing on all parties to such settlement. 


‘*Opinion modified. See opinion, p. 422, post. 
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2. Banks and Banking: Sate or Stock: Contract: ENFORCEMENT. 
Where, in making a sale of bank stock, the president of the 
bank agreed to pay to the purchaser notes held by the bank on 
a given date amounting to $3,000, to be selected by the purchaser, 
the contract may be enforced after the purchaser has exercised 
his right of selection. 


: . An agreement on the part of the seller 
to pay to the purchaser three-fifths of the difference between the 
profits of the bank for a designated year and $8,000 net profit is 
an enforceable agreement. 


: Prorits. In estimating the amount of the net prof- 
its, the guaranty fund required by the banking department to be 
set apart under the banking laws of the state may be deducted 
from the gross profits. 


5. Judgment: ConcLusiveness. The defense successfully made by one 
of the signers and indorsers of a note, if not made on purely 
personal grounds, will bar a future action by the same plaintiff 
on the same obligation against another joint defendant. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, JupGe. Affirmed. 


Flansburg & Flansburg, for appellant. 
Stewart & Stewart, contra. 


BARNES, J. 

This was an action brought in the district court for 
Lancaster county by Amos A. Galt and Reuben P. Galt 
against Carson Hildreth and the Franklin State Bank, to 
recover a balance alleged to be due on the following con- 
tract: “Carson Hildreth hereby gives the parties of the 
second part the privilege on January 1, 1918, of selecting 
notes to the value of $3,000 out of the notes on hand be- 
longing to the bank in the regular loans and discounts on 
November 10, 1911, and the said Carson Hildreth agrees 
to pay the bank the face value with accrued interest from 
November 10, 1911, to January 1, 1913, on said notes. It 
is further agreed that, if the net profits of the bank for 
the calendar year 1912 shall not equal $8,000 after al- 
lowing salaries to the amount of $3,600, the said Carson 
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Hildreth shall make good to the said second parties three- 
fifths of the amount of the deficiency, but if the net profits 
of the bank exceed $8,000, then the second parties agree to 
pay to the said Carson Hildreth one-half of the three-fifths 
of said excess. It is further agreed that the said Carson 
Hildreth is to be retained as president of the said bank at 
a salary of $50 per month to the end of the calendar year 
1912.” 

Plaintiffs’ amended petition alleged that the liability of 
Hildreth was to make good three-fifths of the deficit in the 
net profits of the bank for the year 1912, which was al- 
leged to be $5,000. The plaintiffs further alleged that they 
had selected certain notes, among which was a note made 
by one Curtis to the bank for $2,100, which they insisted 
Hildreth should pay to the bank, and, in order that a re- 
covery might be had in the suit, the Franklin State Bank 
was named as a party defendant. 

To the amended petition the bank filed an answer and 
cross-petition, by which it adopted the contract between 
the Galts and Hildreth, which provided for the selection by 
the Galts of $3,000 out of the notes on hand belonging to 
the bank in the regular loans and discounts on November 
10, 1911, and which Hildreth, by his contract, agreed to 
pay with accrued interest from November 10, 1911, to 
January 1, 1913. 

The cross-petition alleged that only $514.70 was paid 
on March 12 and $502.50 on February 5, 19138, on the Curtis 
note, leaving due the bank $2,301.17 with interest from 
January 1, 1913, at 7 per cent. per annum. Hildreth by 
his answer alleged that he paid $514.70 on March 12, 1912, 
and later on, in a settlement of the Curtis matters with 
the bank, he took up the note for $2,100, and a note for 
$152.50, which notes had been selected by plaintiffs under 
the contract, making in all a payment of $2,767.20, leaving 
a balance only of $232.80, and that plaintiffs had not 
selected any note of that amount, but, when so selected, 
Hildreth by his answer alleged he would pay the same 
under the contract. By his answer to the bank’s first 

100 Neb.—2 
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cause of action, Hildreth alleged that the bank had settled 
with him in relation to the Curtis transaction. He alleged 
that the title to the Curtis land was taken to himself for 
the benefit of the bank to secure the debt of $2,100; that 
the directors of the bank met on or about February 5, 
1913, and agreed to exchange the Curtis land of 280 acres, 
free and clear of incumbrances, with one Deichen, for a 
mortgage of $5,000 on said Curtis land to be executed by 
Deichen to the bank, and a transfer to the bank of the 
160 acres of land owned by Deichen at an agreed valuation 
of $7,000, with a $1,000 mortgage thereon. Hildreth fur- 
ther alleged that he had made advances on account of 
the Curtis matters, which he estimated at $1,576.46, with- 
out interest, and which did not include his personal ex- 
penses, admitted that he had received some rents from the 
Curtis farm, and alleged that it was finally by the directors 
agreed that he should receive $1,500 for his claim out of 
the profits of the transaction, and in order to obtain 
possession of the two Curtis notes, which plaintiffs had 
requested him to pay to the bank, he paid $502.50 to the 
bank in settlement of the balance of its claim against 
Curtis; that the aggregate of its claim, without interest, 
amounted to $11,502,50; that the proceeds of the Deichen 
transaction yielded the bank $11,000; that said transaction 
was completed, and that he paid the bank $502.50 in full 
settlement of the Curtis account, receiving $1,500 out of 
the profits from the bank, and thereupon conveyed the 
premises at the request of the bank to Deichen, and re- 
ceived the Curtis notes for $2,100 and $152.50 uncanceled, 
while at the same time all of the other Curtis notes were 
canceled and paid, and the Curtis land which had secured 
their payment was transferred by him to Deichen; that 
the settlement was full and complete so far as all of the 
Curtis notes were concerned. 

It was alleged in the cross-petition of the bank that 
Hildreth, in June, 1909, had guaranteed the payment of 
the Curtis notes at the time he sold certain of the bank 
stock to other individuals. As to that guaranty, Hildreth 
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alleged that he had agreed that, if any loss accrued to the 
stockholders on account of such notes, he would make their 
share good to them without loss. He further alleged that 
at the settlement of the Curtis matter it was estimated 
that the bank would suffer a loss of $1,000, and that he 
paid to the stockholders, to whom his guaranty was made, 
that sum in settlement of their demand. 

By the bank’s cross-petition it sought to recover from 
defendant Hildreth for and on account of a note for the 
sum of $887.75, due July 6, 1904, with interest, which was 
signed by Carson Hildreth, W. H. Chaney and Thomas 
Gettle. It was alleged that Hildreth, in violation of his 
duty, failed to pay that note, but instituted a suit by the 
bank thereon, causing himself to be sued, together with 
the other makers; that Gettle and Chaney answered sepa- 
rately for themselves, denying their liability, and setting up 
as defenses to the action that the note was executed by them 
without consideration, and, further, that they had been re- 
leased and discharged by the defendant subject to the ex- 
ecution thereof from all liability thereon. Upon trial, a 
verdict of the jury was rendered without special findings 
in their favor, and judgment was rendered thereon by the 
court. It was further alleged that defendant Hildreth pros- 
ecuted an appeal to the supreme court from that 
judgment, where the same was affirmed; that Hil- 
dreth did not answer in that action, but was in de- 
fault, and therefore the judgment in that case did 
not release him from his liability for the payment 
on said note. Answering this cause of action, Hildreth 
denied that the bank had loaned him any money; admitted 
the execution of the note; admitted the guaranty in- 
dorsed by Gettle, Chaney, Doher and Hildreth; admitted 
the bringing of the suit in Franklin county in which the 
liability of Gettle, Doher, Chaney and Hildreth was al- 
leged to be that of joint makers; admitted that Doher, 
Gettle and Chaney filed answers; admitted the execution 
and delivery of said note, but alleged that the Franklin 
State Bank and the other defendants had been interested 
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as creditors in the management of a brickyard which was 
turned over to them, the bank to the extent of $1,000, 
Gettle $500, Chaney $200, and Doher $200, secured by 
chattel mortgages which were superior to that of the bank; 
that it was agreed that the mortgages should be released, 
which was done, the bank agreeing to operate said prop- 
erty and pay the claim of the bank and the other creditors 
pro rata out of the profits. The answer alleged that the 
Franklin State Bank requested defendants to sign the 
note in suit as evidence of its interest in said property, 
and for its convenience; that it was also agreed that said 
note was of no force or effect except for the convenience 
of said bank in carrying its interest in said property on 
its books as a resource expressed in an item as a promis- 
sory note, rather than as a resource in an item of personal 
property ; that the defendants received no money or credit, 
nor did any consideration whatever move from the plain- 
tiff bank to the defendants or any one else for the same, 
and that the defendants received no benefit or consider- 
ation for signing said note. 

There was a further plea of the statute of limitation. 
Replies were filed denying the allegations of the answer, 
and it was stipulated that the cause should be tried to the 
court on those issues. A trial was had, and the court by 
its decree found all of the issues in favor of defendant 
Carson Hildreth, and against the bank upon all causes of 
action set out in its cross-petition, “other than the right of 
said bank to compel specific performance of the conditiou 
of said contract for the payment by said Hildreth of cer- 
tain promissory notes owned by said bank November 10, 
1911, and to be designated by plaintiffs. The court finds 
that said plaintiffs designated the notes of C. P. Curtis, 
$2,100, F. T. Burnham $500, and Clement Chase $500, of 
which the $500 Chase note has been by said Carson Hil- 
dreth duly paid; and that said bank, as to the $2,100 Cur- 
tis note, has by its own act placed it beyond its power to 
enforce collection thereof. The court finds that it is the 
right of the plaintiffs to designate $2,500 of notes, inelud- 
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ing the $500 Burnbam note, owned by said bank on Novem- 
ber 10, 1911, within twenty days from the entry of this 
decree, and, upon failure of said Carson Hildreth to pay 
notes so selected by plaintiffs to the said bank, in the 
amount of. $2,500, with interest thereon from November 10, 
1911, within forty days from the date of this decree, then 
defendant Franklin State Bank shall have judgment 
against said Carson Hildreth for said amount. The 
court further finds that, by the terms of the contract here- 
inbefore mentioned, the defendant Carson Hildreth agreed 
to pay said plaintiffs three-fifths of any deficiency in the 
net earnings of said bank for the year 1912, under the 
suin of $8,000. The court finds that the net earnings, as 
aforesaid, amounted to the sum of $5,562.10, and that 
plaintiffs are entitled to recover from the defendant 
Carson Hildreth, on account of such deficit, the sum of 
$1,607.78.” Judgment was entered on the findings, from 
which Hildreth appeals. Cross-appeals were likewise tak- 
en by the Galts and the bank from the decree which found 
in favor of Hildreth on the other issues. 

The cross-appellants, Galt and the Franklin State Bank, 
each complains of the finding and decree of the trial court 
that Hildreth was not liable as guarantor for the payment 
of the Curtis notes. They contend that the finding on that 
question is not sustained by the evidence. The record 
discloses that in 1909 Hildreth was the owner of the 
majority of the stock of the bank, in fact was the owner 
of the bank. At that time the bank had among its assets 
the note of C.-P. Curtis for $2,100, secured by mortgage 
on his 280-acre farm. Hildreth had indorsed the note or 
guaranteed its payment. Curtis was largely indebted to 
other persons, and as a matter of precaution he was in- 
duced to make a deed of the farm to Hildreth, in order to 
prevent other creditors from obtaining liens thereon. Hil- 
dreth took the title to hold for the benefit of the bank. 
Certain persons had purchased some stock in the bank, 
and Hildreth at that time guaranteed that he would make 
good any loss they might sustain by reason of the trans- 


22 NEBRASKA REPORTS. [ Vor. 100 


Galt v. Hildreth. 


action. In November, 1911, the Galts purchased a major- 
ity of the stock of the bank, and obtained from Hildreth 
the guaranty and agreement which is set out in the first 
part of this opinion. The Galts then took possession of 
the bank, and thereafter, with the directors, conducted its 
business, A short time before the meeting of the directors, 
which was held in February, 1913, an opportunity occurred 
for the bank to exchange the 280 acres of land, the title to 
which was held by Hildreth, with one Deichen, for 160 acres 
of land owned by him, on which there was a mortgage for 
$1,000, and obtain the difference in value between the two 
tracts. Curtis and one Mahin, his attorney, went to 
Franklin, and the exchange was made. Hildreth, acting 
for the bank, conveyed the 280-acre farm to Deichen, and 
he executed a mortgage thereon for $5,000 in favor of 
the bank. The Deichen land was conveyed to the bank at 
the agreed value of $7,000; there still being a mortgage on 
the land for $1,000. In order to even up the values, 
Curtis executed a note for $2,000 to Mahin, which Hildreth 
guaranteed. When the directors of the bank met on Feb- 
ruary 3, 1918, the matter of the Curtis deal came up for 
consideration. The evidence shows that the transaction was 
approved and adopted. The value of the Curtis land was 
agreed to be $11,500. Hildreth gave the bank his check for 
$502.50, and surrendered all claims on the Curtis land, and 
was exonerated from all charges as to rents which he might 
have collected while he had possession of it. He was al- 
lowed $1,500 for advances made by him on account of the 
transaction, and the whole matter was closed up. The 
minutes of the meeting are as follows: 
“Special Directors’ Meeting, February 3, 1913. 
“Meeting held to consider a proposition to trade the 
farm belonging to the bank near Gaylord, Kansas, to Mr. 
Deichen for his 160-acre farm near Reamsville, Kansas. 
It was voted to make the trade along the lines outlined 
in the option given by Mr. Deichen to the Bank. 
“(Signed) R. P. Galt, Secy.” 


‘ 
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The old notes were then canceled, with the exception of 
the Curtis note for $2,100, and the small note for $152.50. 
Those notes were not canceled, and Hildreth took possess- 
ion of them without objections by any one. Hildreth testi- 
fied to the foregoing facts, and his evidence was corroborat- 
ed by the testimony of the directors, and in part by the 
Galts themselves. We are therefore of opinion that the 
evidence was sufficient to sustain the finding of the trial 
court on that issue. ; 

Appellant Hildreth contends that the court erred in 
allowing the cross-appellants to select notes, other than the 
Curtis notes, to the amount of $3,000 and require him to 
pay the same. On this question it may be said that the 
contract hereinbefore referred to does not mention any 
particular notes. It is an agreement on Hildreth’s part 
to pay notes held by the bank on January 1, 1912, to 
the amount of $3,000, with interest thereon. The Curtis 
notes having been paid in the manner above stated, the 
Galts were at liberty to select other notes to the amount 
which Hildreth had agreed to pay. We are therefore of 
opinion that the court was right in its judgment on that 
question. 

Hildreth also contends that in estimating the net prof- 
its of the bank for the year 1912 the court erred in de- 
ducting the sum of $723.06, which was the guaranty fund 
charged by the state against the bank under the existing 
banking laws. This sum was required to be set apart and 
segregated from the funds of the bank. The bank held 
it as a reserve fund for the payment of assessments under 
the provisions of the law, the state requiring it to be kept 
on hand at all times subject to call. This being so, we are 
unable to say that it was error for the court to deduct that 
amount from the profits of the bank. The parties on 
both sides are strenuous in their contentions as to the 
question of what should be considered as net profits for 
the year 1912, but, after considering all of their claims and 
the evidence contained in the record, we have concluded to 
adopt the finding of the trial court on that question. 
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This brings us to the consideration of the question of 
the liability of Hildreth to pay the bank the disputed items 
of the so-called brickyard notes. 

It appears that the bank commenced an action on one 
of the brickyard notes, making Hildreth and all of the 
other joint makers defendants. The other defendants filed 
answers setting up as their defenses that there was no 
- cause for the note; that the bank had taken over the brick- 
- yard and had conducted it for a time; that the enterprise 
had failed, and the bank had made certain payments on 
the notes out of the profits of the transaction, and there- 
fore they were relieved from liability on the note. Hil- 
dreth filed no answer, but gave testimony on the trial 
which, if believed by the jury, would have authorized a 
judgment in favor of the bank. The jury found for the . 
defendants, and judgment was rendered in their favor on 
the verdict. The bank appealed to this court, where the 
judgment was affirmed. Franklin State Bank v. Chaney, 
94 Neb. 1. The bank then brought another action on one 
of the notes against another of the signers, and the same 
defense was pleaded. The jury found for the defendanis, 
and judgment was rendered on the verdict. The bank ap- 
pealed, and again the judgment was affirmed. Franklin 
State Bank v. Gettle, 96 Neb. 60. 

It is contended by the bank that the judgment in those 
cases did not release Hildreth’s liability on the notes be- 
‘cause he did-not answer in those cases. There is some 
conflict in the authorities, but in Chase v. Miles, 43 Neb. 
686, it was said: “A judgment rendered by a court which 
had jurisdiction of the parties and of the subject-matter, 
as between such parties, conclusively settled all questions 
litigated.” 

In Upton v. Betts, 59 Neb. 724, it was held: “A matter 
in issue covered, either generally or specifically, by the 
decree of the court cannot be again litigated without a 
modification or vacation of that decree.” 

In the cases of the bank against Hildreth and others, 
no judgment was rendered against him. If Hildreth was 


° 
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an indorser and guarantor, that is, if he was an indorser 
with enlarged liability, the bank could not now sue him 
because the prior and subsequent indorsers were re- 
leased by the jury and the judgments of the court in the 
actions on these notes. We are therefore of opinion that 
the district court was right in holding that the bank was 
not entitled to a judgment for the balance of the brick- 
yard notes. 

Without further discussion of the issues involved in this 
suit, the judgment of the district court is 

AFFIRMED. 
Sepewick, J., concurs in the conclusion. 


MorrisskEy, C. J., and Lerron, J., not sitting. 


First NATIONAL BANK OF SIDNEY, APPELLEE, V. J. ©. 
BALDWIN ET AL, APPELLEES; J. M. SWENSON, APPEL- 
LANT. 


Friiep June 3, 1916. No. 18941. 


1. Bills and Notes: Nercorraprtity. A clause in a promissory note 
which reads as follows: ‘‘The makers and indorsers hereof waive 
demand, notice, and protest, and all defenses on the ground of 
any extension of the time of payment that may be given by the 
holders to them or either of eign anes not render the note non- 
negotiable. 


: Action: Parties. A payee who indorses such a promis- 
sory note as follows: “I hereby guarantee payment of the within 
note and waive demand and notice of protest on same’—thereby 
assumes the liability of an indorser, and may properly be sued 
with the maker in the same action. 


8. Appeal: FINDINGS By CouRT. The finding of a court in a law ac- 
tion based on conflicting evidence is entitled to the same weight 
as the verdict of a jury. 


APPEAL from the district court for Cheyenne county: 
Hanson M. Grimes, Jupcn. Affirmed. 
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C. Petrus Peterson, R. W. Devoe and J. M. Swenson, for 
appellant. 


Wright & Mothersead, B. A. Jones and Miles & Mce- 
Intosh, contra. 


BARNES, J. 

This is an appeal from the judgment of the district court 

for Cheyenne county. The action was brought by the 
First National Bank of Sidney, Nebraska, against J. C. 
Baldwin, J. M. Swenson and M. Radcliff on a promissory 
note w hich reads as follows: 
“$1,000. Sidney, Nebraska, Dec. 29, 1910. 
“June 26, 1911, for value received, we jointly and severally 
promise to pay to the order of J. M. Swenson, of Sidney, 
one thousand and no/100 dollars at the First Nation- 
al Bank of Sidney, Nebraska, with interest at the 
rate of ten per cent. per annum from maturity until 
paid. 

“The makers and indorsers hereof waive demand, notice, 
and protest, and all defenses on the ground of any ex- 
tension of the time of payment that may be given by the 
holders to them or either of them. (Signed) J. C. Baldwin: 

“M. Radcliff. 
“No, 5605. Due June 26, 1911.” 

The note bore the following indorsement: “J. M. 
Swenson.” There was also another indorsement as fol- 
lows: “for value received I hereby guarantee payment of 
the within note and waive demand and notice of protest 
on same when due. (Signed) J. M. Swenson.” 

By agreement the cause was tried to the court, and re- 
sulted in judgment for the plaintiff and against Baldwin 
and Swenson. Swenson alone has appealed. 

The answer admitted the execution, indorsement and 
delivery of the note to the plaintiff, but it was alleged by 
appellant that, subsequent to the maturity of the note, the 
plaintiff, without the knowledge and consent of the de- 
fendant, and for a valuable consideration, extended the 
time of payment thereof to the makers, by reason of 
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which he was released and discharged from the liability 
imposed upon him by his contract of guaranty. Swenson 
further alleged that, before the date of the maturity of the 
note set out in plaintiff’s petition, to wit, June 26, 1911, 
and before any extension was made by the plaintiff for 
the time of payment of said note, he notified the plaintiff 
not to make any extension whatever for the payment there- 
of; that on the same day the maker of the note, -". C. 
Baldwin, applied for an extension in the time of payment 
for a period of six months; that, the plaintiff being de- 
sirous of granting an extension of time for a period of 
six months, it was then and there agreed by and between 
the plaintiff and this defendant, for and in consideration 
of this defendant’s consenting to an extension for that 
length of time, that no further extension of time for pay- 
ment of said note should, be made by the said plaintiff to 
the makers thereof, after the expiration of six months, 
without the consent of the defendant; that, relying upon 
the terms of said contract, this defendant consented that 
the time of the payment of said note might be extended 
for a period of six months from June 26, 1911, and that 
thereupon this defendant indorsed his consent to said ex- 
tension on the back of said note in words and figure® fol- 
lowed, to wit: 
“June 26, 1911. 

“Please extend the within note for six months from this 
date. (Signed) J. M. Swenson.” 

The reply of the plaintiff was in effect a general denial. 

The appellant contends that the note was not a negoti- 
able instrument, and authorities from a few states are cited 
in support of his contention. On the other hand, it seems 
clear that a majority of the more recent authorities, and 
especially those under the present negotiable instruments 
law, clearly hold to the contrary. The clause waiving all 
defenses on the ground of extension of time has been held 
not to destroy the negotiability of the note. First Nat. 
Bank v. Buttery, 17 N. Dak. 326; National Bank of Com- 
merce v. Kenney, 98 Tex. 293; Jacobs v. Gibson, 77 Mo. 
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App. 244; City Nat. Bank v. Goodloe-McClelland Com- 
mission Co., 93 Mo. App. 123; Farmer, Thompson and 
Helsell v. Bank of Graettinger, 130 Ia. 469; Stitzel v. 
Miller, 250 Ill. 72; Navajo County Bank v. Dolson, 163 
Cal. 485; Missourt-Lincoln Trust Co. v. Long, 31 Okla. 1; 
De Groat v. Focht, 37 Okla. 267; Longmont Nat. Bank v. 
Loukonen, 53 Colo. 489. 

By section 5323, Rev. St. 1913, it is provided: “An 
instrument which contains an order or promise to do any 
act in addition to the payment of money is not negotiable. 
But the negotiable character of an instrument otherwise 
negotiable is not affected by a provision which: * * * 
Third—waives the benefit of any law intended for the ad- 
vantage or protection of the obligator.” We therefore hold 
that the note in question was a negotiable instrument. 

It is further contended by the appellant that there was 
a misjoinder of causes of action, in that the appellant 
could not be sued jointly with the makers of the note. 

Again, this precise question was ruled on in Weitz v. 
Wolfe, 28 Neb. 500. In that case the payee of a note, when 
selling the same, indorsed it as follows: “I guarantee the 
payment of the within note, waiving demand and notice of 
protest.” It was there held that the liability of the de- 
fendant was not that of a mere guarantor who could not — 
be joined in the same action with the maker of the note, 
but, like the appellant in this case, was an indorser with 
an enlarged liability. Therefore the action was properly 
brought against the appellant and the makers of the note. 

Appellant also contends that he had the right to forbid 
the bank from giving any extension of time for payment, 
and it is argued that no consent to any extension of time 
can be found in the clause waiving all defenses by reason 
of an extension. It is further argued that the defendant 
Swenson had the right at any time to prevent an extension 
being given. However, on the question of the extension 
the evidence is conflicting. The plaintiff testified that 
Swenson never notified him not to give any further ex- 
tension of time on the note. Under the rule often an- 


Vou. 100] JANUARY TERM, 1916. 29 


Enterprise Planing Mill Co. v. Methodist Episcopal Church. 


nounced by this court, where a cause is tried to the court 
without the intervention of a jury, the findings and judg- 
ment of the court are of the same effect as the verdict of 
a jury. 
From an examination of the record, we find no reversible 
error, and the judgment of the district court is 
AFFIRMED 
LETTON, J., not sitting. 


ENTERPRISE PLANING MILL COMPANY, APPELLANT, VY. 
METHODIST EPISCOPAL CHURCH OF STERLING ET AL. 
APPELLEES. 


FILED JUNE 3, 1916. No. 18646. 


1. Appeal in Equity: TriaL pE Novo: CoNFLIcTING EVIDENCE. On appeal. 
in an equity case, this court tries the case de novo; but where the 
witnesses appear in person before the district court and their 
testimony is conflicting, the conclusions reached by that court as 
to the credibility of the testimony are entitled to consideration. 


2. Ldens: Burpen or Proor. The burden of proof is upon one who 
seeks to establish an equitable lien on real estate to produce facts 
sufficient to authorize the interposition of a court of equity. 


AppraL from the district court for Johnson county: 
JOHN B. Rarer, Juper. Affirmed. 


Boehmer & Boehmer and Hugh La Master, for appellant. 
S. P. Davidson, contra. 


LETToN, J. 

This is an action in equity for the purpose of establish- 
ing an equitable lien on certain church property in Sterl- 
ing on the ground that the officers of the church induced 
plaintiff to refrain from filing a mechanic’s lien by promis- | 
ing to pay the debt if such lien was not filed. It is also 
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alleged that by reason of the promise the lien was not filed, 
the time for filing has expired, defendant refuses to pay 
the debt, and that unless a lien is allowed plaintiff will 
lose the amount due. The vice-president of plaintiff cor- 
poration testified that a promise and agreement was made 
by two members of the building committee of the church 
that if he would not file a lien they would see the debt was 
paid or furnish security for its payment. That such a 
promise or agreement was ever made was denied by the 
men by whom it was said to be made, though the fact that 
they did not desire a lien filed and had so stated to the 
officer mentioned was admitted, and that he had requested 
payment or security. It is shown that the account was 
left with them in order to consult the third member of the 
committee, who was absent, and that six days before the 
time for filing the lien expired it was returned to the 
plaintiff with the words: “O. K. as to lien, but not as 
to amount due from L. A. Schlosser, contractor.” + This 
was signed “C. E. Zink, Stanley Ostrander, and E. Ross 
Hitchcock, Committee.” The vice-president testifies that, 
when the paper thus indorsed was returned to Lincoln, ne 
showed it to his partner, who said in effect that this made 
them safe now, and that this was his idea also, and there- 
fore no lien was filed. The paper was received by plaintiff 
on the 7th of April, and the time for filing a lien expired on 
April 18. 

The district court, which had the witnesses before it, 
found for the defendant. It evidently believed the testi- 
mony of the members of the committee that they refused 
to give security as requested and sent back the account 
marked “O. K. as to lien” to indicate they had no objec- 
tions to a lien being filed, and that this was done promptly 
so as to allow the lien to be filed within the time allowed. 
It is clear from the testimony on behalf of plaintiff that, 
on account of a mistake being made by its officers as to 
the force of the memorandum written on the account, 
it failed to file a lien. No deceit or fraud is shown on 
the part of the committee. The church paid the contractor 


Vou. 100] JANUARY TERM, 1916. 31 


Radcliffe v. Lavery. 


more than was due him for labor and material before the 
account was presented to the committee. The committce 
then had no power to mortgage or bind the church prop- 
erty. 

Plaintiff has not sustained the burden of proof as to 
the disputed fact. Under such circumstances there is no 
ground for the interposition of a court of equity. The 
conclusion reached by the district court was right under 
the proofs, and its judgment is 

AFFIRMED. 

Morrissey, C. J., and Ross, J., dissenting. 


JAMES W. RADCLIFFE, APPELLANT, v. Ep A. LAVERY ET AL., 
APPELLEES. 


Fitep June 3, 1916. No. 19009. 


Action: Jormnper. In order that causes of action may be united, it is 
essential under section 7658, Rev. St. 1913, that they must affect 
all the parties to the action. 


APPEAL from the district court for Dawson county: 
HANSon M. Grimes, JupcE. Affirmed. 


H. D. Rhea, for appellant. 


A. J. Shafer, George 0. Gillan, George W. Ayres, H. A. 
Cook and D. H. Moulds, contra. 


LETTOoN, J. 

This is an action by a taxpayer of Dawson county to 
enjoin the board of county commissioners of Dawson coun- 
ty, the board of county supervisors of Phelps county, and 
the state engineer from carrying out certain contracts 
made with J. E. Doty and Thomas Gass for the construc- 
tion of two bridges and approaches across the Platte river, 
one at Lexington and the other at Overton, upon the 
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grounds that the money on hand in the bridge fund of 
Dawson county, together with 85 per cent. of the current 
levy for bridge purposes, was not sufficient to authorize 
the county commissioners to enter into the contract; that 
the contract for the Overton bridge was not entered into 
by the board of county supervisors of Phelps county, but 
only by three members of the board; that there were no 
roads leading to the site of the proposed bridges; and 
several other grounds unnecessary to mention at this 
time. The prayer was that the defendants be enjoined 
from carrying out the contracts, and that the county 
boards be enjoined from expending any money under the 
same. 

The defendants Doty and Gass.demurred separately to 
the petition upon the ground that there was a misjoinder 
of causes of action. The demurrers were overruled, and 
they refused to plead further. The county officers of both 
counties answered, admitting that the contract for the 
Overton bridge was let to defendant Doty, and for the 
approaches thereto to defendant Gass, by the county 
boards acting jointly and with the state engineer; that the 
contracts for the Lexington bridge and approaches were 
let by the board of Dawson county and the state engineer 
to the same parties. The other allegations of the answer 
allege particularly the amount of money on hand in the 
several funds, and the legality of the proceedings. The 
state engineer made. a like answer. 

At the final hearing the court found the facts generally 
in favor of the defendants; found also that there was a 
misjoinder of causes of action. The restraining order 
which had been issued was dissolved, and the action dis- 
missed at plaintiff’s cost. From this judgment he has 
appealed. 

The plaintiff brings the action as a resident and tax- 
payer of Dawson county. The county board.of Phelps 
county is not a party to, and is not concerned with, the 
contracts for the Lexington bridge and approaches. They 
have no common or joint interest in the subject-matter of 
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that contract. A cause of action with respect to a con- 
tract in which the county board of Phelps county is not 
a party cannot be joined with another cause in which it 
is jointly interested with the county board of Dawson 
county. Section 7658, Rev. St. 1913, requires that, in 
order that causes of action may be united, they “must 
affect all the parties to the action.” 

The demurrers to the petition should have been sus- 
tained. At the close of the trial the court practically 
announced that the ruling upon the demurrers was wrong, 
and found that there was a misjoinder. The plaintiff 
making no request to sever, the action was properly dis- 
missed as to Doty and Gass. They were indispensable 
parties to an action to set aside the contracts. No super- 
sedeas bond was given. It was stated at the argument that 
the contracts had been substantially performed. The 
case is therefore practically a moot one, and we find it 
unnecessary to consider the other questions presented. 

The judgment of the district court is 


“ 


AFFIRMED. 


IARMERS CO-OPERATIVE CREAMERY & SuppLy CompPaANy, 
APPELLEE, V. HENRY S. MCDONALD ET AL., APPELLANTS. 


FILeD June 3, 1916. No. 19587. 


1. Taxation: BoarD oF EQUALIZATION: INCREASE OF ASSESSMENT. A 
county board of equalization, since 1903, may without application 
or complaint by a taxpayer and upon its own initiative add omitted 
property to the assessment list of an individual or increase the 
valuation of his property, but in such case some complaint, charge 
or specification should be framed by the assessor, or by the board 
or some member of it, advising the perso. interested of the pro- 
posed change, and the assessment may not be increased until such 
person or his agent shall be previously notified, if found in the 
county. 


100 Neb.—3 
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2. : Sessions. A county board of equalization may hold 
a session of not more than 20 days for the purpose specified in 
section 6437, Rev. St. 1918, but it may adjourn from day to day 
or from time to time within the period fixed by sections 6437, 6442, 


Rev. St. 1913. 


: INCREASE OF ASSESSMENT: INJUNCTION. Where an 
assessment is increased by the county board of equalization with- 
out jurisdiction, a tax based upon the increased valuation is il- 
legal and void, and its collection may be restrained by injunction. 


APPEAL from the district court for Douglas county: 
WILLIAM A. REDICK, JuDGE. Affirmed. 


George A. Magney and Ray J. Abbott, for appellants. 
R. M. Switzler, contra. 


LETTON, J. é 

Action to enjoin the collection of a portion of a tax for 
the reason that the board of equalization was without 
authority to increase the valuation over that returned by 
the assessor. Judgment for plaintiff. Defendants appeal. 

. One phase of this case has previously been presented to 
this court, 97 Neb. 510. 

After the cause was remanded, an amended petition was 
filed. Additional allegations were made to the effect that 
the board of equalization held its first meeting on June 
10, and remained in session as such board of equalization 
by adjournment from day to day until July 1, and that 
the increase in the assessment was made without sufficient 
or proper notice and without any complaint being filed; 
that the assessment made by the assessor consisted of a 
large number of items separately valued, and that the in- 
crease made was in bulk or in gross without reference to 
the separate items; that the increase was made arbitrarily 
and without evidence, and the action of the board was 
taken on the 21st day after its session began, and after 
the limit fixed by the statute. 

The defense is that as to time the matter was decided on 
the first appeal; that the plaintiff should have appeared 
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before the board at’ the time specified to make its defense; 
and that plaintiff had an adequate remedy at law by ap- 
peal to the district court. : 

The district court correctly found from the evidence 
that the assessment was increased on the 21st day of the 
session of the board, without complaint; that the increase 
was not made by separate items; that no witnesses were 
sworn and no testimony taken. It found as a matter, of 
law that the action of the board in increasing the 
assessment was irregular and void, and enjoined the col- 
lection of the portion of the taxes based upon the in- 
crease. 

Previous to the time the revenue laws of 1903 took ef- 
fect, the county board was without power to change the 
assessment of an individual except “on the application of 
any person considering himself aggrieved or who shall 
complain that the property of another is assessed too low” 
(Comp. St. 1901, ch. 77, art. I, sec. 70), and it was uni- 
formly held that the judgment of the assessor as to the 
valuation of property was presumed to be correct and no 
authority existed in the board of equalization to increase 
it except upon a complaint filed and notice given to the 
interested party. State v. Dodge County, 20 Neb. 595; 
Dizon County v. Halstead, 23 Neb. 697; Grant v. Bar- 
tholomew, 57 Neb. 673; Bankers Lafe Ins. Co. v. County 
Board of Equalization, 89 Neb. 469. 

By the act of 1903 (Laws 1908, ch. 73) the following 
clauses were added to section 70 of the former law (section 
121 of the new act) directing the board to: “(4) Adjust 
assessments for the county by raising or lowering the 
assessment of any person as to any or all the items of his 
assessment in such manner as to secure the listing of | 
property at its actual value and the assessment of prop- 
erty at its taxable value. But in no case shall the 
assessment of any person be raised by the board until 
such person, or his agent, shall be previously notified, if 
such person or his agent be found in the county. (5) Also 
add to the assessment rolls any taxable property not in- 
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cluded therein, assessing the same in the name of the 
owner thereof as the assessor should have done, but no 
personal property shall be so added unless the owner 
thereof is previously notified, if he be found in the 
county.” Sections 122-124 (Laws 1903) were also added. 
Section 122 provides, in substance, that when the board of 
equalization shall have reason to believe that any person 
has not listed all of his property, or that any property 
has not been fairly valued or assessed, it may call such 
person before it in person, with books, records and 
papers, if necessary. By section 123 the board may issue 
process to compel the attendance of any person to answer 
questions. By section 124 appeals may be taken from any 
action of the board of equalization within 20 days after 
its adjournment, and “the court shall hear the appeal as 
in equity and without a jury, and determine anew all 
questions raised before the board which relate to the 
liability of the property to assessment, or the amount 
thereof.” 

Decisions as to the power of the board rendered in con- 
troversies arising before: the act of 1903 took effect are 
not controlling with respect to the new provisions. The 
board of equalization may, as it could under the former 
statute, act upon the application of any person who may 
deem himself aggrieved or any person who shall complain 
that any other is assessed too low, but since 1903 it may 
also on its own motion raise the assessment of any person 
after having notified such person or his agent, if he be 
found in the county. Whether this can be done without 
notice if the person or his agent be not found in the county, 
quere. 

Since the district court upon appeal can only consider 
“questions raised before the board which relate to the lia- 
bility of the property to assessments, or the amount there- 
of,” it is evident that, if no taxpayer complains, a com- 
plaint or specification of some sort should be framed by 
the assessor, or by the board or some member of it, advising 
the person interested of the change proposed to be made 
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in his assessment, and due notice be given of the time 
and place of hearing. 

In Western Union Telegraph Co. v. Douglas County, 76 
Neb. 666, it appeared that the county board caused a 
notice to be served on plaintiff that its assessment was 
teo low, and requiring it to appear and show cause why 
it should not be raised. No written complaint was filed. 
The taxpayer appeared and made no demand for a com- 
plaint or objection to its absence. It was held that under 
such circumstances it had waived the irregularity, the 
board had jurisdiction, and the remedy was by appeal. 

In Bankers Life Ins. Co. v. County Board of Equaliza- 
tion, 89 Neb. 469, the assessor added property said to 
be omitted from the schedule. No notice of the increase 
was given, but the taxpayer became apprised of the change 
and appeared before the board of equalization to protest. 
This was held to confer jurisdiction. It is said in the 
opinion that the change in the schedule should have been 
treated as a complaint by the assessor to the board, and 
notice given, but, the insurance company having appeared, 
it could not afterwards challenge the jurisdiction. State 
Bank v. Seward County, 95 Neb. 665; Brown v. Douglas 
County, 98 Neb. 299. 

While the board may adjust the assessment by raising, 
if necessary, the valuation of the taxpayer’s property, it 
can only be done after notice has been given to the tax- 
payer of the proposed change, and a question or issue 
raised by notice or complaint, however informal, before 
the board, from which an appeal may be taken. The 
proceedings need not be conducted with the preciseness or 
formality of a court, yet the rights of the individual safe- 
guarded by the Constitution require that, even in tax 
proceedings, due process of law as prescribed in and 
suitable to such proceedings must be had. 

Upon the former appeal of this case the question pre- 
sented was whether a demurrer to a petition which alleged 
that the board regularly convened “on June 10, 1913, for 
the purpose of equalizing the valuation of the persona) 
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property of the county, and on July 1 following the said 
board, acting as a board of equalization, raised the 
assessed valuation of the personal property of the plain- 
tiff,” should have been overruled. There was no allegation 
in the petition, as there is in the amended one now under 
consideration, that the board convened on the 10th day of 
June “and remained in session as such board of equaliza- 
tion, by adjournment from day to day, until the 1st day of 
July.” The question considered was whether a board could 
act at all.to increase assessments after 20 days’ time, in- 
cluding Sundays, had expired, after June 10. The court 
was of opinion that it was unnecessary for the board to sit 
in continuous session; that it could adjourn from day to 
day or for intervals of several days, so long as the equaliza- 
tion was finished so that the county assessor was able to 
prepare the abstract of the assessment as equalized, and 
forward it to the state board of equalization on or before 
the 10th day of July, as required by section 6442, Rev. St. 
1913, and that the mere allegation that the board acted 
on July 1 failed to show it had lost jurisdiction. 

In Sumner & Co. v. Colfax County, 14 Neb. 524, under 
a former statute, it is said: “The power of the board of 
county commissioners to sit aS a board of equalization, 
rectify the returns of assessors, and change the assessments 
of property, is limited by the express language of the 
statute to a term of time not exceeding ten days in any 
year, commencing on the third Monday of June, and in 
the nature of things ceases on or before the 10th day of 
July of each year, when by law it is the duty of the county 
clerk to make out and transmit to the auditor an abstract 
of such assessments.” 

We adhere to our former opinion on this point. It is 
settled by a number of decisions that, after the board has 
held sessions for 20 days, it has become functus officio, 
and its powers have ceased, and this fact is now disclosed 
by the petition and the evidence. 

The judgment of the district court is 

AFFIRMED. 

Fawcett, J., not sitting. 
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RoseErt B. HOWELL, APPELLEE, Y. BEE PUBLISHING COMPANY 
Er AL., APPELLANTS. 


Fitep June 8, 1916. No. 18882. 


Injunction: Puruications. The publication of political matter in a 
newspaper cannot be enjoined merely because it is false or mis- 
leading, such relief being forbidden by the following constitutional 
provisions: “Every person may freely speak, write and publish 
on all subjects, being responsible for the abuse of that liberty; 
and in all trials for libel, both civil and criminal, the truth when 
published with good motives, and for justifiable ends, shall be a 
sufficient defense.’’ Const., art. I, sec. 5. 


AppeaL from the district court for Douglas county: 
WILLIS G. Sears, JupGE. Reversed and dismissed. 


Rosewater & Cotner and W. J. Connell, for appellants. 
Brome & Brome, contra. 


Rosz, J. . 

This is a suit in equity to enjoin the publication of an 
article relating to the candidacy of plaintiff for the office of 
governor of Nebraska. At the primary election August 
18, 1914, plaintiff aspired to be the republican nominee, 
but before becoming a candidate he had made and pub- 
lished the following statement: 

“T have felt very much complimented by the suggestion 
of my name for governor, and as much as I should like 
to serve this state in that honorable capacity, yet I am 
more strongly inclined to carry on the work of public 
ownership in this city. As a result I will not be a can- 
didate at the coming primary, but will devote my energies 
to the water plant and to a campaign for lower electric 
rates through the development of a public lighting and 
power plant under the control of the Metropolitan Water 
District. 

“Omaha, June 16, 1914. R. B. HOWELL.” 
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Afterward plaintiff departed from the purpose thus 
announced and became an active candidate. August 17, 
1914, the day before the primary election, the statement 
quoted, including the date, “June 16, 1914,” was repro- 
duced in the Omaha Evening Bee, under the following 
head-lines: 

“HOWELL WILL NOT RUN. 
“HIS ANNOUNCEMENT EXPLAINING WHY HIS 
“FRIENDS SHOULD NOT CAST THEIR 
“VOTES FOR HIM.” 

Defendants are the publisher and the editor of the 
Omaha Evening Bee, a daily newspaper. On plaintiff’s 
petition they were restrained by the district court August 
17, 1914, as follows: 

“It is hereby ordered that the defendants, and each, be 
and they hereby are restrained and enjoined from printing, 
publishing, circulating, delivering or mailing any news- 
paper or other publication to the voters of Nebraska, or 
to any person or persons within said state, or copy or 
edition of said newspaper containing any notice or state- 
ment of any kind or nature whatsoever, the publication of 
which states or declares that the plaintiff is not a can- 
didate for the republican nomination for governor of 
the state of Nebraska, at the primary election to be held 
August 18, 1914, until the further order of the court.” 

On appeal defendants take the position that the cen- 
sorship thus exercised by the trial court is forbidden by 
the following provisions of the state Constitution : 

“Every person may freely speak, write and publish on 
all subjects, being responsible for the abuse of that liberty ; 
and in all trials for libel, both civil and criminal, the 
truth when published with good motives, and for justi- 
fiable ends, shall be a sufficient defense.” Const., art. I, 
sec. 5. 

Was the restraining order properly granted? The 
answer depends on the meaning of the Constitution. The 
freedom of the press was not a liberty enumerated in the 
Magna Charta, but was a subsequent growth of several 
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centuries. After the printing press became a means of 
disseminating information and opinions relating to the 
church and the state, all printed matter was subjected to 
censorship or supervision. This power was first exercised 
by the church and afterward by the crown. A printer was 
required to obtain a license. For publishing seditious 
opinions such punishment as mutilation, whipping, im- 
prisonment, banishment and death was inflicted. The 
practice of supervising manuscripts in advance of publi- 
cation was finally abandoned, but the press was subse- 
quently restricted by vigorous prosecutions for libel and 
by cruel interpretations of the law on that subject. The 
doctrine that the truth was no justification for its publi- 
cation originated in the Star Chamber. Trials for 
seditious libels became a reproach to the Anglo-Saxou 
civilization. The use of governmental power in England 
to limit the activity of the press extended to the American 
Colonies. In replying to an inquiry by English com- 
missioners concerning the condition of Virginia in 1670, 
Governor Berkeley said: 

“Y thank God there are no free schools, nor printing; 
and I hope we shall not have, these hundred years; for 
learning has brought disobedience, and heresy, and sects 
into the world, and printing has divulged them, and 
libels against the best government. God keep us from 
both.” 

The use of the printing press in Virginia was prohibited 
or restricted until Revolutionary times. In New England 
official licensers exercised a censorship over the press in 
the seventeenth century, and in Massachusetts printing 
was hampered by legal restraints until a few years before 
the Declaration of Independence. The evils calling for 
a different attitude toward printing were fresh in the 
public mind when the first American Constitutions were 
framed. The first amendment of the Constitution of the 
United States contains the provision that congress shall 
make no law abridging the freedom of the press. The 
powerful agency of the press in the evolution of just 
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and efficient government and the indefensible restrictions 
imposed upon publishers were understood generally when 
provisions similar to those quoted from the Nebraska Con- 
stitution were inserted in the fundamental law of many 
of the states. In the light of history, some of the leading 
purposes disclosed by the language of the Constitution 
cannot be misunderstood. The power to exercise a cen- 
sorship over political publications, as formerly practiced, 
is taken away. The exercise of censorship by a court of 
equity through the writ of injunction is no less objection- 
able than the exercise of that function by other depart- 
ments of the government. The truth when published 
with good motives and for justifiable ends, contrary to 
the doctrine of the Star Chamber, is a defense in an 
action for libel, either civil or criminal. It follows that 
a court cannot us® its equity powers to prevent the 
publication of political matter merely on the ground that 
it is untruthful or misleading, its truthfulness and its 
publication for good motives and for justifiable ends being 
a defense in an action at law. 

The power of a court of equity to protect from im- 
proper publications the administration of justice and 
property, contract, personal or other rights guaranteed 
by either the state or federal Constitution, is not pre- 
sented or decided. 

The restraining order should not have been granted. 


REVERSED AND DISMISSED. 
Hamer, J., not sitting. 


SEDGWick, J., concurring 

The majority of the court declare in the syllabus: 
“The publication of political matter in a newspaper can- 
not be enjoined merely because it is false or misleading,” 
because the Constitution provides: “Every person may 
freely speak, write and publish on all subjects, being 
responsible for the abuse of that liberty; and in all trials 
for libel, both civil and criminal, the trutb when published 
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with good motives, and for justifiable ends, shall be a 
sufficient defense.” The opinion does not define what is 
“political matter,” and does not say why the fact that 
it is a defense in an action for libel to prove that the 
publication was for good motives and for justifiable ends 
should prevent a court of equity from interfering. I do 
not recall any more important proposition than the one 
that is so decided in this opinion. No provision of our 
Constitution has been more litigated and discussed by the 
courts than the provision that “every person may freely 
speak, write and publish on all subjects, being respon-_ 
sible for the abuse of that liberty.” The discussion started 
in the courts before our Constitution was adopted, and, 
in fact, long before the federal Constitution was adopted, 
it was much discussed in the courts of England. I suppose 
that it is the intention of the opinion in this case to hold 
that publication in a newspaper will not be enjoined 
under any circumstances because every person may 
freely speak, write and publish on all subjects. Several 
hundred years ago this was announced as the law in 
England, but the English courts have entirely aban- 
doned the doctrine, and at the present time the courts 
of England deal with injury to personality by writing 
and publishing in the same manner that they deal with 
any other torts. There has been a most remarkable growth 
in this country in the same direction. In Francis v. 
Flinn, 118 U. S. 385, the supreme court of the United 
States announced the dictum that “in the eyes: of the 
law” damages are an adequate remedy for all publications; 
but a very few years later in the famous case of Gompers 
v. Buck Stove & Range Co., 221 U. 8. 418, that court 
sustained an injunction restraining the defendants “from 
printing, issuing, publishing, or distributing” certain mat- 
ters which were alleged to be injurious to the plaintiffs. 
This shows a remarkable growth in the direction of requir- 
ing courts of equity to restrain wrongdoing when there 
is no other remedy to prevent it, and this does not seem 
to me to be a violation of the Constitution. Those who 
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publish are “responsible for the abuse of that liberty,” 
and it is the abuse of the liberty that is enjoined, and not 
the liberty itself. 

There are other reasons given in the brief for reversing 
the judgment in this case which seem to call for reversal. 
I am not satisfied with the discussion in the majority 
opinion, nor with the statement of the law in the syllabus. 


GEORGE MILLER, APPELLEE, v. Swirt & COMPANY, APPEL- 
LANT. 


FILep JUNE 3, 1916. No. 18854. 


Appeal from Justice Court: TRIAL pE Novo. In the trial in the district 
court to a jury of an action appealed from justice court, it is error 
to admit in evidence, over the objection of the appellant, a 
transcript from the justice containing detailed findings of fact and 
the judgment of such justice. 


AppEaL from the district court for Douglas county: 
JAMES P. ENGLISH, JUDGE. Reversed. 


Gurley, Woodrough & Fitch, for appellant. 
Jamieson & O’Sullivan, contra. 


Fawcert, J. 

From a judgment for plaintiff, in justice court in 
Douglas county, for personal injuries, defendant appealed 
to the district court, where plaintiff was again success- 
ful, and defendant has appealed to this court. 

Plaintiff alleges that he was told by his foreman to 
carry two panes of glass, each 40 by 46 inches in size, from 
the first floor to the second. In order to do so he was 
required to ascend a flight of stairs which the evidence 
shows was about four feet wide and without any turn. He 
carried the first pane up safely, but, in carrying the second 
pane, when he reached the head of the stairs and turned 
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to go east, the glass broke. One of the broken pieces 
struck him on the hand and made a bad cut which resulted 
in a loss of 27 days’ time and an expenditure of $11 for 
surgical treatment, and caused him more or less suffering. 
In entering the judgment, the justice made findings of 
fact on which he based the judgment. On the trial in the * 
district court plaintiff testified in his own behalf, and 

then offered the entire transcript from the justice court. 

Over defendant’s objection the transcript was received in 

evidence. The transcript contained the following findings 

by the justice: 

“T find that plaintiff, while in the employ of defendant 
on Sept. 8, 1913, was ordered, by the foreman in charge 
of him to carry a pane of glass from the first floor to the 
second floor; that he remonstrated, but nevertheless pro- 
ceeded to carry said pane of glass from first floor to second 
floor; that said pane of glass was defective, which was 
known both to the said foreman and this plaintiff; that 
as he reached the top step of said stairs and turned east 
the said pane of glass broke and cut plaintiff’s hand, 
thereby necessitating his being out of work for a period of 
27 days and causing him mental pain and suffering; that 
said injury was caused through carelessness and negli- 
gence; that a reasonable compensation for the injury - 
so received is $125. Wherefore I give judgment for the 
plaintiff for $125 and costs of suit taxed at $3.40.” 

The reason given by the trial court for admitting the 
transcript was that “it is part of the files in the case.” 
So were the allegations in plaintiff’s petition, but no one 
would contend that plaintiff could introduce them as 
evidence of his right to recover. Counsel say the transcript 
was material for the purpose of showing upon what issues 
the case was tried before the justice. The transcript may be 
used for that purpose, but it must be so used with the court. 
The jury has nothing to do with determining the issues 
upon which the case is presented to them. The introduc-— 
tion of the findings and judgment of the justice as evi- 
dence was peculiarly prejudicial in this case, where 
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plaintiff was relying upon his own testimony, which upon 
the most material points was in conflict with the testimony 
of the foreman, introduced by defendant. It is argued 
that plaintiff has recovered in two courts and this court 
ought not to set aside the recovery. We recognize the 
force of this contention, and under ordinary circumstances 
it would prevail, but in the case at bar the error is too 
plain to be ignored. 


REVERSED AND REMANDED. 


THOMAS RODEN, APPELLEE, v. Paris A. WILLIAMS, AP- 
PELLANT. 


Fitep June 3, 1916. No. 18868. 2 


1. Contracts: Parot Evinence. “Where a contract of sale has been 
consummated by writing, the presumption is that the writing con- 
tains the whole contract, and, in the absence of fraud, mistake or 
ambiguity of expression in the contract itself, parol evidence is 
inadmissible to change or vary its terms.” Apking v. Hoefer, 74 
Neb. 325. 


2. Vendor and Purchaser: QutTHouses. Buildings, such as corn cribs, 
cattle sheds, hog sheds, and other customary outhouses, situated 
upon a farm, are of the general class which a prospective buyer 
inspecting the farm would have a right to assume are part of the 
freehold. They are not such as to put him upon inquiry in refer- 
ence thereto, even though he may then know that the farm is oc- 
cupied by a tenant. 


: Removal oF OuTHOUSES: LIABILITY oF VENDOR. And where 
the owner of such a farm sells the same and enters into a written 
contract of sale thereof, without reserving such buildings, and 
such contract is finally consummated by the payment to him by 
the purchaser of the full agreed consideration for such farm, the 
seller will be liable to the purchaser for the value of such im- 
provements, if owned by the tenant and removed by him without 
the consent of such purchaser. 
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4. Appeal: ConFLictine Evipence. “The verdict of a jury wil! not be 
set aside for want of evidence to support it, if there is a substantial 
conflict of evidence upon the issue presented.” First Nat. Bank 
v. Hedgecock, 87 Neb. 220. 

APPEAL from the district court for Franklin county: 
Harry 8. Duncan, JuDGE. Affirmed. 


W. C. Dorsey, for appellant. 
George Losey and J. C. McReynolds, contra. 


Fawcett, J., 

This action was brought in the district court for 
Franklin county, to recover damages which plaintiff 
claims to have sustained by reason of a breach of certain 
conditions in a contract, entered into between plaintiff 
and defendant, for the sale by the latter to the former of 
a quarter section of land. Plaintiff recovered, and defend- 
ant appeals. 

The evidence fairly establishes the following facts: In 
the fall of 1912, defendant listed the land for sale with 
one Myers, a real estate agent. Myers negotiated a sale 
of the land to plaintiff for $9,000, and prepared a contract’ 
of sale for execution by the parties. The contract 
provided that the consideration should be paid, $300 
cash, $1,000 on or before December 16, and the bal- 
ance of $7,700 on or before March 1, 1913, “less $2,600 
mortgage at 5 per cent. interest,” and that plaintiff 
was to take the property subject to the taxes for 
1912 and subsequent taxes. The contract was signed 
by defendant and left with his agent, Myers, for execution 
by plaintiff. A few hours later plaintiff called at the 
office of Myers and the contract was submitted to him. 
He objected to assuming the taxes for 1912 and refused 
to sign unless there were inserted the words “Taxes of 
1912 paid.” Myers said he would make such change, with 
the understanding that the deal would not go through un- 
less defendant agreed to it. Plaintiff agreed to that ar- 
rangement and Myers then changed the contract by in- 
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serting those words. Thereupon plaintiff signed the con- 
tract and paid Myers the $300 cash payment. Some two 
or three hours later in the day Myers met defendant and 
told him what had been done. He testifies that he told 
defendant that plaintiff refused to buy the place unless the 
taxes were paid by defendant; that defendant “looked it 
over and said it was all right, that he wouldn’t let the taxes 
stop the sale, and I asked him then if it was a go, and he 
said, ‘Yes.’ Q. If I understand you, Mr. Myers, Mr. Wil- 
liams agreed finally to the contract as it was amended? A. 
Yes, sir.” Defendant admits having stated to Myers, “Well 
I don’t know as I would let the taxes spoil the contract,” 
but says that afterwards he considered the matter and, 
as he “had been on a deal with a man for the farm for 
$10,000,”and plaintiff had “jewed us down” $600, he made 
up his mind that he would not stand for the taxes at all. 
He did, however, accept the $300 which plaintiff had paid. 
The above facts present the first question to be determined, 
viz.: Did defendant by what he said to Myers after Myers 
had changed the contract, and by the acceptance of the 
$300, ratify and confirm the contract which he had signed, 
as changed by Myers? We agree with the jury that he did. 
On December 16 the parties met for the purpose of ad- 
justing the second payment of $1,000 provided by the con- 
tract to be paid on that date. This appears to have been the 
first time plaintiff and defendant had met. Defendant 
then insisted that plaintiff must pay the taxes for 1912 
and the interest on the mortgage from the last interest 
payment, viz., June, 1912. The evidence is in conflict as 
to whether or not plaintiff agreed to that demand. It 
would sustain a verdict either way. The verdict for plain- 
tiff must therefore stand. 

A further controversy arose between the parties, sub- 
sequent to the execution of the written contract, with re- 
gard to certain improvements which defendant’s tenant, 
then in possession of the farm, had placed upon it. The 
improvements consisted of a granary, inside of and board- 
ed up to the corncrib; a “big” shed that was built up a- 
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gainst the barn; a cattle shed, 16 by 14, which had been 
built in the cattle yard; a hog shed and a privy. The right 
of defendant, or his tenant, to remove these improvements 
must be determined by the terms of the written contract. 
In that contract no reseveration is made by defendant 
of the improvements in controversy. The improvements 
were of a class which any one inspecting the farm would 
have a right to assume were a part of the freehold. They 
were not such as to put a prospective purchaser upon 
inquiry in reference thereto, even though he knew the 
farm was then occupied by a tenant. They were of such 
a class as to impose upon the seller the duty of advising 
the prospective purchaser of the fact that they belonged 
to the tenant and not to the freehold. It is true, the 
parties had some conversation in relation to the improve- 
ments at their first meeting on December 16, which was 
a month after the execution of the contract. Nothing then 
said could release defendant from his liability for the 
value of the improvements if removed by him or his tenant, 
unless the plaintiff then agreed to release him from such 
liability. The evidence upon this point is in conflict. 
The jury found for plaintiff upon sufficient evidence to 
sustain their finding, and it is conclusive. 

The contract required the final payment to be made on 
or before March 1, 1913. Defendant deposited with the 
bank at Riverton his copy of the contract, and also a 
deed to the land, to be held until the final payment was 
made to the bank for him, when the deed was to be deliv- 
ered. It is urged by defendant that, when plaintiff made 
the final payment ou February 28, he had been told by 
defendant that he (defendant) would not make him a 
deed to the land unless he paid the 1912 taxes, and the 
interest on the mortgage from the last interest payment 
date in June, 1912; that he knew when he had made 
such payment that the improvements in controversy had 
been removed by the tenant. In support of this contention 
defendant says that plaintiff made the final payment with 
full knowledge of the facts and without duress or fraud; 

100 Neb.—4 
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that he thereby acceded to the demands of the defendant, 
and, whether such demands were well founded or not, 
the final payment made by him under such circumstances 
Was a voluntary payment and cannot be recovered back, 
wholly or in part. We are unable to concur in defend- 
ant’s view of the law applicable to the facts shown by 
the record. This court has settled the rule applicable to 
such facts. “Where a contract of sale has been consum- 
mated by writing, the presumption is that the writing 
contains the whole contract, and, in the absence of fraud, 
mistake or ambiguity of expression in the contract it-. 
self, parol evidence is inadmissible to change or vary 
its terms.” Aphing v. Hoefer, 74 Neb. 325. In the opin- 
ion (p. 3828) we said: “Even if the defendant agreed 
orally, after the contract was executed, that the plain- 
tiffs might have a few days after July 10 to meet the 
payment maturing on that date, it was a naked promise, 
without consideration, and could not be enforced. It 
follows therefore that the court erred in the admission 
of oral evidence to vary the terms of the written contract. 
It is clearly apparent from the written contract that 
time was of the essence of it, and that the failure 
of the plaintiffs to meet the payment maturing on the 
10th day of July, 1902, gave defendant the vption to 
forfeit the contract and declare it at an end.” That such 
a contract as the one involved here manifests an intention 
to make time of the essence of the contract is also held 
in Cadwell v. Smith, 83 Neb. 567. When plaintiff ap- 
peared at the bank on February 28 to make his fina! pay- 
ment and obtain his deed, he had only one more day re- 
maining in which to comply with the terms of his contract 
as to the making of such final payment. Had he failed to 
make his final payment on that day or the next, defendant, 
by the terms of the contract, would have been released 
from all liability thereunder, and plaintiff would have 
lost his bargain, and would, probably, have had difficulty 
in obtaining a return of the $1,300 which he had paid 
thereon. 
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All of the points in controversy, above referred to, 
were properly submitted to the jury by the instructions of 
the court. The verdict returned under those instructions 
has sufficient evidence to support it. Finding no rever- 
sible error in the record, the judgment of the district court 
is 

AFFIRMED. 

Hamer, J., not sitting. 


M. T. “an ET AL., APPELLANTS, v. HENRY W. TOMLINSON 
ET AL., APPELLEES. 


Firep June 3, 1916. No. 19339. 


County Officers: RremovaL From Orrice. Actions under section 5698, 
Rev. St. 1913, to remove county officers from office are highly penal 
in their nature, and the evidence must be clear and satisfactory. 
The language, ‘‘for habitual or wilful neglect of duty” and “for 
wilful maladministration in office,” involves more than oversight, 
carelessness or mistake. To justify removal of a county officer 
on such grounds, it must be clearly sbown that the action of such 
official was prompted by some evil intent or legal malice, or at 
least. without sufficient grounds to believe that he was properly 
performing his duty. 


APPEAL from the district court for Holt county: 
Rosert R. Dickson, Jupce. Affirmed, with directions. 


H. M. Uttley, for appellants. 
J. A. Donohoe and J. J. Harrington, contra. 


Fawcett, J. : 

This action was instituted by plaintiffs, as taypayers 
and citizens of Holt county, under the first and sixth sub- 
divisions of section 5698, Rev. St. 1913, to remove defend- 
ants from their offices as supervisors of such county. From 
a judgment dismissing the action at their costs, plain- 
tiffs appeal. 
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The petition contains two paragraphs. The first simply 
alleges that plaintiffs are taxpayers and citizens of Holt 
county. The second is divided into 16 subdivisions. The 
sixteenth subdivision has been abandoned by plaintiffs 
in their brief. The first, second, fourth, fifth, sixth, sev- 
enth, eighth, tenth, twelfth and fifteenth were stricken by 
the court. In the motion for a new trial plaintiffs do 
not assign any error of the court in striking out these 
subdivisions, and for that reason defendants had not’ 
given them any attention in their brief, although plain- 
tiffs argue them. Defendants were justified in paying no 
attention to those subdivisions in this court. Plaintiffs, 
by failure to assign error as to them in their motion for 
a new trial, waived error, if any, in relation thereto. 
This leaves subdivisions 3, 9, 11, 13 and 14 to be considered. 

The third subdivision complains of the defendants for 
allowing pay for clerks in the offices of the county attor- 
ney, sheriff, and county assessor, for the reason that such 
action was not allowed by law; that the board had not, 
prior to paying the salaries, found as a matter of fact that 
any clerks were necessary, and that no clerks were neces- 
sary in any of the said offices. The record shows that 
as to each of the three officers named the matter was taken 
up in advance by them with the board or with members 
of the board. In the case of the county attorney and sheriff 
the application for help was not made in writing; in the 
case of the assessor it was, but the action of the board 
was not specific. Here is the record: “To the Hon. 
Board of Supervisors. Gentlemen: I do hereby make 
application for sufficient help in the office of county 
assessor for the year 1914. T. J. Coyné, county assessor. 
On motion petition was granted.” We think this point 
is settled adversely to plaintiffs’ contention by Lancaster 
County v. Green, 54 Neb. 98; Berryman v. Schalander, 85 
Neb. 281; Gage County v. Wright, 86 Neb. 486; and 
Emberson v. Adams County, 93 Neb. 823. 

Subdivision 9 alleges that the defendants, during the 
years 1913 and 1914, allowed claims, and drew warrants 
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in payment thereof, for the building of bridges and cul- 
verts and for material furnished therefor, when the per- 
sons presenting such claims had never been employed by 
the board to build such bridges or furnish material theres 
for, and that this allegation applies to practically every 
claim allowed by the board and paid therefor by warrant 
during the two years named. 

By subdivision 11 it is complained that the defendants, 
during the two years named, unlawfully failed and neg- 
lected to comply with chapter 111, Laws 1911, being see- 
tion 2956, Rev. St. 1913. In reference to the letting of 
contracts for bridges, the cost of which exceeded the sum of 
$500, and failed to require bills for labor performed 
and material furnished for such bridges to be made out 
and filed in the manner required by statute, and failed 
and neglected to procure and keep records of bridges 
built. 

Subdivision 13 complains that defendants, during the 
year 1914, failed, neglected and refused to make any con- 
tracts for the purchase of supplies, such as books, blanks, 
etc., for the county, as required by sections 1089, 1090, 
Rev. St. 1913. 

Subdivision 14 complains that defendants did during 
1914 unlawfully pay out a large amount of county money, 
levied and collected for the purpose of the expenses of 
Holt county for the year 1914, for bills filed, supplies 
furnished, and work and labor done during the year 1913, 
and prior thereto, without having included such claims - 
or bills in the estimate of expenses made by them as re- 
quired by law at the first meeting in January, 1914, 
among which were bills to the Western Bridge & Con- 
struction Company, amounting to $18,000, or more; 
‘bills to the Klopp-Bartlett Printing Company, amounting 
to $1,000, or more; bills to George A. Miles, to an 
amount to plaintiffs unknown; and to others whose names 
were unknown to plaintiffs; that all of these acts were 
wholly, entirely, and directly in violation of the statutes, 
The large amount paid to the Western Bridge & Con- 
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struction Company, referred to in subdivision 14, was 
for bridge work rendered necessary by the washing out 
of some bridges and damage to others, which stopped. 
travel in some cases, and rendered it dangerous in others. 
The evidence we think fairly shows that the commis- 
sioners in this instance advised with the lawyers at 
O’Neill and also with the district judge, all of whom it 
is claimed, and tacitly admitted by plaintiffs, advised the 
commissioners to go ahead and have the work done. In 
none of the cases is there pointed out any fraud or fraud- 
ulent intent on the part of the commissioners. It is not 
claimed that in the making of any of these purchases, or 
in having any of the work done, the commissioners entered 
into fraudulent collusion with any one; nor is there evi- 
dence to show that the commissioners have ever received 
any money: or thing of value to which they were not en- 
titled. 

Some contention is made that in certain instances per 
diem was allowed to commissioners for special work done 
on committees, or where certain work, such as supervision 
of bridge construction and road work, and like matters, 
was delegated by the board to some individual member of 
the board, and that the board met with greater frequency 
than was necessary. But we have been unable to find in 
the record evidence of fraud or evidence to show that the 
defendants, representing the county, ever paid out any 
of the county’s money for which the county did not re- 
ceive a fair equivalent. 

That the members of the board had an erroneous idea 
as to the manner in which their’ duties should be per- 
formed, and that they did many things contrary to the 
method prescribed by statutes, is established by the record. 
Many of the things they did and some of the contracts 
they entered into would have been promptly enjoined by 
the courts if application had been made by the plaintiffs, 
or any other taxpayers, for such relief; but no such action 
was taken. 
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Section 5698, Rev. St. 1913, upon which the case at bar 
is based, reads thus: “All county officers, including justices 
of the peace, may be charged, tried and removed from 
office for official misdemeanors in the manner and for the 
causes following: First, for habitual or wilful neglect of 
duty. * * * Sixth, for wilful maladministration in 
office.” 

Section la, ch. 71, Comp. St. 1911, reads as follows: 
“Any county attorney or prosecuting officer, sheriff, 
police judge, mayor, police officer, or police commissioner 
or other officer who shall wilfully fail, neglect or refuse 
to enforce any law which it is made his duty to enforce 
shall thereby forfeit his office and may be removed there- 
from.” ; : 

To our mind, these two sections of the statute are 
equally drastic in their provisions, are each highly penal 
in their nature, and a construction of one would apply to 
the other. The latter of the two sections was under con- 
sideration in State v. Donahue, 91 Neb. 311. In the 
sixth: paragraph of the syllabus we held: “Prosecutions 
‘under this statute are highly penal in their nature, and 
the evidence must be clear and satisfactory. To wilfully 
fail, neglect or refuse to enforce a law involves more than 
oversight or carelessness or voluntary neglect. It must 
be prompted by some: evil intent, or legal malice, or at 
least be without sufficient grounds to believe that he is 
performing his duty.” This holding is well sustained by 
authority. “Doing or omitting to do a thing ‘knowingly 
and wilfully’ implies not only a knowledge of the thing, 
but a determination with an evil intent to do it or to omit 
doing it.” Felton v. United States, 96 U. S. 699. 

“What is the meaning of ‘wilful misconduct’ as that. 
phrase is here employed? Manifestly it is not applicable 
to every case of misconduct, nor to every mistake, or 
every departure from the strict letter of the law defining 
the officer’s duties, but only to wilful wrongs or omissions 
on his part. The word ‘wilful,’ like most other words in 
our language, is of somewhat varied signification according 
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to its context and the nature of the subject under dis- 
cussion or treatment. Frequently it is used as nearly or 
quite synonymous with ‘voluntary’ or ‘intentional, and 
evidently this is the interpretation given it by the trial 
court in the case before us. But when employed in stat- 
utes, especially in statutes of a penal character, it is 
held with but few exceptions to imply an evil or corrupt 
motive or intent.” State v. Meek, 148 Ia. 671. 

“The word ‘wilfully’ in the provision of the Penal Code 
(section 639), declaring that ‘any person who wilfully or 
maliciously displaces, removes, injures or destroys * * * 
a pipe or main for conducting water or gas * * * is 
punishable by imprisonment, means not simply a volun- 
tary and intentional act, which is in fact wrongful, but 
one done with a wrongful purpose, with a design to in- 
jure another, or from mere wantonness or lawlessness. 2 
Wass v. Stephens, 128 N. Y. 123. 

“For the plaintiff it is contended that the term ‘wilfully, 
as here used, signifies no more than voluntarily or purnose- 
ly—thus distinguishing the act of obstructing made penal, 
from one which may be said to have been accidental, which 
last alone it was the design of the statute not to punish. 
The word “wilfully, as used to denote the intent with 
which an act is done, is undoubtedly susceptible of dif- 
ferent shades of meaning or degrees of intensity ac- 
cording to the context and evident purpose of the writer. 
It is sometimes so modified and reduced as to mean 
little more than plain intentionally, or designedly. Such 
is not, however, its ordinary signification when used in 
criminal law and penal statutes. It is there most fre 
quently understood, not in so mild a sense, but as con- 
veying the idea of legal malice in greater or less degree, 
that is, as implying an evil intent without justifiable ex- 
cuse.” State v. Preston, 34 Wis, 675, 683. 

“The word “wilfully, in the ordinary sense in which it 
is used in statutes, means not merely ‘voluntarily,’ but 
with a bad purpose.” Commonwealth v. Kneeland, 20 
Pick. (Mass.) 206, 220. 
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‘We are of opinion that under the statute an official act | 
done or omitted cannot be said to have been wilful unless 
the officer knew or believed that it was his official duty to 
do or omit the act, and with such knowledge or belief ob- 
stinately, perversely, and with intent to do wrong acted or 
failed to act.” State v. Alcorn, 78 Tex. 387. 

In State v. Scates, 48 Kan. 330, 335, an action to re- 
move an officer, the decision concludes: “As the majority 
of the court do not find that any of the acts complained 
of were done by Scates corruptly, or with the intent to 
defraud the taxpayers of Seward county, judgment will 
be rendered in his favor and against the plaintiff.” 

“When: proceedings under section 7459 of the Revised 
Statutes are brought to remove a county officer, and the 
court finds that such officer acted honestly in making such 
charges against his county, and honestly believed at the 
time he presented his claim for allowance, and when he 
collected the same, that such charges were legal, it is 
error to remove him from office, and enter judgment against 
him for the penalty provided by said section.” Ponting 
v. Isaman, T Idaho, 581. 

In People v. Therrien, 80 Mich. 187, 195, it is said: “The 
right to hold this office is just as sacred in the eyes of the 
law to Metevier as the right to hold the property he has 
earned. It is a property right, and one of which he can. 
only be divested by a strict conformity to the statute. 
* * * The people of Mackinac county have rights 
also, as well as the accused. They have the right, under 
the Constitution, to elect their county officers, and to 
have such officers serve out the terms for which they were 
elected. It was not contemplated by the Constitution that 
such officers should be removed but for grave reasons.” 

The holding of the trial court is in harmony with the 
law as announced in the above cases, and is also well 
Within our holding in State v. Hastings, 837 Neb. 96. 

In reaching the conclusion that the judgment of the 
district court should be affirmed, we have not been able 
to shut our eyes to the fact that the defendants, in trans- 
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‘acting the business of the county, have so frequently acted 
contrary to the method of procedure pointed out by 
statute that plaintiffs are not entirely without justification 
in instituting the present action. We are impressed with 
the conviction that they also have acted in good faith. 

In such a case, who should bear the costs of this litiga- 
tion? , 

We think such costs should be taxed to the parties whose 
carelessness in the discharge of public duties caused the 
making of such costs. Such a ccurse will prevent such 
carelessness on the part of the defendants in the future, 
and will also be.a salutary admonition to the com- 
missioners of other counties in the state to discharge their 
duties in accordance with the requirements of statutes 
enacted for their guidance. 

The judgment of the district court is therefore affirm- 
ed in so far as it dismisses the action, but reversed in so far 
as it taxes the costs to the plaintiff, and the cause is re- 
manded to the district court, with directions to tax all 
costs in the action to the defendants; defendants to also 
pay the costs in this court. 


JUDGMENT ACCORDINGLY. 
Lerton, J., not sitting 


Rosg, J., dissenting. 

I dissent from the decision of the majority on three 
fundamental grounds: 

1. This is a civil action, and a preponderance of the 
evidence is sufficient to establish any issue in such a case. 
Patrick v. Leach, 8 Neb. 5380; Search v. Miller, 9 Neb. 26; 
Kopplekom v. Huffman, 12 Neb. 95; Altschuler v. Algaza, 
16 Neb. 631; Dunbar v. Briggs, 18 Neb. 94; Stevens v. 
Carson, 30 Neb. 544; First Nat Bank v. Goodman, 55 Neb. 
409; Western Mattress Co. v. Potter, 1 Neb. (Unof.) 627; 
Schmuck v. Hill, 2 Neb. (Unof.) 79; Link v. Campbell, 72 
Neb. 307; Kramer v. Weigand, 91 Neb. 47. To make “clear 
and satisfactory” evidence essential to a finding against 
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defendants in a civil suit to remove county officers for 
violating statutes is to confuse terms, and to require more 
than a preponderance of the evidence. 

2. Statutes authorizing the removal of county officers 
for violating official duties are not “highly penal,” but 
are remedial in their nature, and should be liberally con- 
strued to suppress mischief and advance the remedy. 
Buckmaster v. Mclilroy, 20 Neb. 557, approving Sedgwick, 
Construction of Statutory and Constitutional Law (2d ed.) 
p. 309; 2 Wharton, Criminal Law (10th ed.) sec. 1582. 

3. The intentional violation of an official duty is suf- 
ficient to justify the removal of an officer, under a statute 
so declaring; evil intent or malice not being essential. 
State v. Sheldon, 10 Neb. 452; Highway Commissioners v. 
Ely, 54 Mich. 173; People v. Herlihy, 72 N. Y. Supp. 389; 
Louisville & Jeffersonville Ferry Co. v. Commonwealth, 
104 Ky. 726; People v. Brooks, 1 Denio (N. Y.) 457; 
Commonwealth v. Green, 1 Ashm. (Pa.) 289; Tracy v. 
Commonwealth, 76 S. W. (Ky.) 184; People v. Draper, 
63 Hun (N. Y.) 389. 

Adhering to these well-established principles, founded 
as they are in justice and reason, I am compelled tu 
dissent from the opinion of the majority. 


H. M. UTrLey ef AL., APPELLANTS, v. T. D. SIEVERS ET AL., 
APPELLEES. 


FILep JuNE 3, 1916. No. 19371. 


1. Statutes: Mopirication: CONSTITUTIONAL Provisions. “Changes or 
modifications of existing statutes as an incidental result of adopt- 
ing a new law covering the whole subject to which it relates are 
not forbidden by section 11, art. III of the Constitution.” De 
France v. Harmer, 66 Neb. 14. 


2. Counties: CLAIMS: VERIFICATION. Section 35, ch. 19, Laws 1866, ex- 
amined in connection with section 37 of the act of March 1, 1879 
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(Laws 1879, pp. 253, 366), and held, that the former act was su- 
perseded and repealed by the later act; that by such repeal section 
2461, Rev. St. 1913, is no longer in force, and that section 965, 
Rev. St. 1913, prescribes the verification required to be attached 
to all claims filed against a county. 


APPEAL from the district court for Holt county: Roserr 
R. DICKSON, JUDGE. Affirmed. 


H. M, Uttley, for appellants. 
J. A. Donohoe, contra. 


Fawcett, J. 

Plaintiffs instituted this action in justice court in Holt 
county, under the provisions of section 2461, Rev. St. 1913, 
to recover, for the state of Nebraska, the sum of $50, 
which it is alleged defendants should forfeit to the state 
for having, as the county board of supervisors, allowed 
the claims of two of its members for pe~ diem and disburse- 
ments without requiring from them th. ‘* vrescribed by 
such section. From a judgment in favor of ux *endants, 
plaintiffs appealed to the district court, where a like 
judgment was entered, and plaintiffs have brought the 
case to this court for review. 

The case turns on the question as to whether or not 
section 2461 or section 965, Rev. St. 1918, governs. The 
case was submitted on a stipulation of facts in which it 
is admitted by the parties that the claims appearing in 
the record are true copies of the original claims ag al- 
lowed; that the affidavit mentioned in section 2461 was 
not made in connection with such claims; that such 
affidavit has never been required or made in connection 
with any or like claims in Holt county since the county was 
organized, and that claims similar to the ones in contro- 
versy have been filed and allowed by every county board 
of that county since its organization ; that the form of claim 
in controversy “is in the same form and the verification is 
the same as that used in every other county in the state 
of Nebraska.” 
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It will be seen from this stipulation that the justness of 
the claims in controversy is not assailed, nor the honesty of 
the defendants as commissioners called in question; that 
the action is based solely upon the ground that the de- 
fendants, as commissioners, allowed the claims upon a 
verification prescribed by section 965, supra, found in 
the act entitled “Counties and County Government,” in- 
stead of section 2461 appearing in the act entitled “Fees 
and Salaries.” Defendants contend that section 2461 was 
repealed by an independant act of the legislature, ap- 
proved March 1, 1879, which became effective September 
1, 1879. Section 2461, upon which the action is based,, 
was adopted in 1866, and appears as section 35, ch. 19, 
Laws of that year. This chapter will also be found in 
Rey. St. 1866, p. 157; section 35 being found on page 172. 
This section has been carried in the statutes of the state 
down to and including Revised Statutes 1918, in which 
it appears as section 2461. The act of March 1, 1879, is 
entitled “An act concerning counties and county officers.” 
It is a comprehensive act of 154 sections. It proceeds in 
great detail to define the powers and duties of county of- 
ficers of various kinds, the filing of claims against the 
county, the issuance of warrants, etc., and by section 37 
provides: “Before any claim against a county is audited 
and allowed, the claimant or his agent shall verify the 
same by his affidavit, stating that the several items there- 
in mentioned are just and true, and the services charged 
therein, or articles furnished, as the case may be, were 
rendered or furnished as therein charged, and that the 
amount claimed is due and unpaid after allowing all 
just credits.” Section 153 expressly repeals certain enum- 
erated chapters and sections of other chapters, and con- 
cludes: “And all acts and parts of acts inconsistent with 
the provisions of this act are hereby repealed.” By the 
concluding section it is provided that the act should take 
effect and be in force from and after September 1, 1879. 
Section 37 has never been repealed or amended, and now . 
appears as section 965, Rev. St. 1913. This was an in- 
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dependent act, complete within itself, and it is now 
claimed that as it is squarely in conflict with section 35, 
ch. 19, Laws 1866, it repeals such former act by impli- 
cation, and that by reason of such repeal section 2461, 
Rev. St. 1918, is obsolete and of no force and effect. 

Plaintiffs cite and rely upon the authorities that the 
repeal of a statute by implication is not favored, and it 
is only where two statutes relating to the same subject 
are so repugnant to each other that both cannot be en- 
forced that the last one enacted will supersede the former 
and repeal it by implication. There is no doubt as to 
the soundness of that rule. It has been frequently ap- 
plied by this court. But there is another rule equally 
well established in this court and clearly announced in 
De France v. Harmer, 66 Neb. 14, viz.: “Changes or modi- 
fications of existing statutes as an incidental result of 
adopting a new law covering the whole subject to which 
it relates are not forbidden, by section 11, art. III of the 
Constitution.” This holding is reaffirmed in Wilkinson v. 
Lord, 85 Neb. 186. See, also, Brome v. Cuming County, 
31 Neb. 862, and State v. Renton, 33 Neb. 823. 

Does the fact that section 2461 appears in the act en- 
titled “Fees and Salaries,” while section 965 appears in 
the act entitled “Counties and County Government.” in 
any manner change the rule? We think not. As said by 
counsel for plaintiffs, at the time section 2461 was adopted 
in 1866, and until the enactment of 1879, there was no 
provision in the statute requiring general claims for 
work and labor, material furnished, etc., to have any 
affidavit or proof attached thereto; the only requirement 
of a verification of a claim being the one upon which 
plaintiffs now rely. There were many other questions 
relating to counties and county officers which during 
those years were indefinite and incomplete. This con- 
dition of affairs doubtless led the legislature to pass the 
act of 1879. In 1866 there were comparatively few counties 
.in the state. In 1879 the number had greatly multiplied. 
Conditions in the state had greatly changed. The sub- 
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ject of counties and county officers had become an im- 
portant one, and, in order to secure a comprehensive and 
clear definition of the rights of counties and the powers 
and duties of county officers, the legislature went fully 
into the subject and passed a new, independent and com- — 
prehensive act settling all those matters. Section 2461, 
as it then existed, required only a verification of claims 
presented by officers whose salary was in the nature of 
‘a per diem, and it only required a verification as to the 
number of days in which such officer was necessarily en- 
gaged in the duties of his office. He was not required by 
that section to make oath to any of his disbursements 
made in the discharge of his duties, such as mileage, or 
other expenditures which he might properly make in the 
discharge of his duties. The legislature by section 37 
of the new act covered the whole ground, and he is now. 
required, before his claim against the county can be 
audited, to make the same verification as that required of 
all other persons. He must verify his claim by affidavit, 
stating that the several items therein mentioned are just 
and true, “and the services charged therein, or articles fur- 
nished, as the case may be, were rendered or furnished as 
therein charged, and that the amount claimed is due and 
unpaid after allowing all just credits.” This is a com- 
prehensive act which not only adds new requirements in 
the verification, but also covers the requirements which had 
previously existed under the act of 1866. 

We therefore hold that the act of 1879 superseded and 
repealed section 35, ch. 19, Laws 1866, and that section 
2461, Rev. St. 1913, from and after the passage of the 
act of 1879, was without force or effect, and should have 
been dropped from the statute, and that the case at bar 
is governed by section 965, Rev. St. 1913. In thus hold- 
ing, we are harmonizing the law with the construction that 
has been placed upon it in every county in the'state, and 
are placing the verification of claims against counties in 
substantial accord with the verification of claims against 
the state, as provided by chapter 65, Laws 1895, which 
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verification is the one now in use as to claims of all kinds 
against the state, for the payment of which warrants are 
drawn by the auditor on the state treasurer. To hold 
otherwise would be to compel the counties to require two 
vouchers from each official of the county whose salary is 
in the nature of a per diem; one for his salary, and the 
other for his disbursements. 

The judgment of the district court is right, and it is 


AFFIRMED. 
Ross. J., dissents. 


LEITON, J., not sitting. 


NEMAHA VALLEY DRAINAGE DISTRICT, APPELLEE, V. 
Nremana County, APPELLANT. 


FriLep JuNE 3, 1916. No. 19554. 


1. Drainage Districts: Deposits: InTreresT. Interest received from 
depository. banks, by a county treasurer, upon funds in his cus- 
tody as ez officio treasurer of a drainage district, is the money 
of such district and should be credited by the treasurer to its ac- 
count and not to the general fund of the county. 


: Frees. Under the provision of section 1858, Rev. St. 1913, 
requiring a drainage district to pay the fees of all court and 
county officers who may by virtue of the act render service to said 
district, the county in which the drainage district, or the chief 
portion thereof, is situated, is entitled to retain, as a part of its 
general fund, the fees fixed by statute, for all taxes and special 
assessments collected by the county treasurer of such county in 
his official capacity as such treasurer and by him paid into such gen- 
eral fund. 


APPEAL from the district court for Nemaha county: 
JOHN B. Raper, Jupce. Affirmed. 
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Neal & Armstrong, for appellant. 
Kelligar & Ferneau, contra. 


Fawcett, J. 

Plaintiff, which will be called the drainage district, is 
a public corporation organized under the provisions of 
sections 1797-1865, Rev. St. 1913. Defendant, which will 
be called the county, is also a public corporation and one 
of the political subdivisions of the state. The petition 
sets out two causes of action. The issues tendered there- 
by present questions of law only, the facts having been 
stipulated. The first presents the question of the lia- 
bility of the county to account for interest collected by the 
county treasurer, and credited to the general fund of the 
county, on the funds of the district, deposited by the coun- 
ty treasurer, together with other funds in his hands, in 
the several depository banks of the county, under the 
provisions of the statute requiring the deposit of all funds 
collected by him. The second presents the question of 
the liability of the county for collection fees charged by 
the county treasurer, and credited to the general fund 
of the county, on the taxes levied by the district and 
certified to the county clerk of defendant county and ex- 
tended by him on the tax rolls of the county, and there- 
after certified by him and celivered to the county treasurer 
of defendant county for collection. Plaintiff recovered 
on the first cause of action, and defendant recovered on 
the. second. Each party appeals. 

We will first consider defendant’s appeal from the judg- 
ment on the first cause of action. Section 6660, Rev. St. 
1913, provides that the county trcasurer shall deposit “the 
amount of moneys in his hands collected and held 
by him as such county treasurer.” In the next section, 
providing for the manner in which the money shall be 
kept, it is termed “public funds on deposit,” “public mon- 
eys,” and “public moneys of the county,” and it was pro- 


vided that ‘all interest on such moneys be credited by the 
100 Neb.—s 
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county treasurer directly to the account of the geneial 
fund of the county.” In the next section the fund is 
spoken of as “moneys of the county.” Section 6663, Rev. 
St. 1913, prohibits the making of profit, directly or in- 
directly, out of any money.in the county treasury belong- 
ing to the county, the custody of which the treasurer is 
charged with, and it is made his duty “to use all reason- 
able and proper means to secure to the county the best 
terms for the depositing of the money belonging to the 
county consistent with the safe-keeping and prompt pay- 
ment of the funds of the county when demanded.” (Italics 
are ours.) By succeeding sections the power is given to 
county boards, city councils, school boards and township 
boards to direct the county treasurer to invest the sinking 
funds of such corporations in his hands in the warrants 
issued by each respectively. 

In ordinary cases when money is collected by a county 
treasurer for the benefit of a separate public corporation, 
the county holds the money as trustee until drawn out by 
the treasurer of the district, village or city. At the time 
the depository law was passed, no drainage district cor- 
porations, of which the county treasurer was ex officio 
treasurer, were provided for by statute. If he collected 
funds for a drainage district then existing, it was his 
duty to pay it to the treasurer of the district on demand. 
As in the case of the funds belonging to a school district, 
or other public corporation, the treasurer of the district 
might preserve the interest for the benefit of his district 
by drawing the money from the county treasury and tak- 
ing it within his own control. But, when a later statute 
made the county treasurer ex officio treasurer of drainage 
districts of the class then made possible, it became beyond 
the power of the district to protect itself by withdrawing 
the money from the county treasury and placing it within 
the district treasury. If we take the view that this 
is a county fund, the district will lose the interest, 
and the county will reap where it has not sown. We will 
not presume that it was the intention of the legislature to 


Me 
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discriminate against the owners of land within the drain- 
age district, by the special assessment of whose property 
the fund was created, by taking from them for the benefit of 
other taxpayers the accumulations of this fund. The money 
of such a drainage district as this, as soon as collected, 
passes automatically from the county treasurer, in his 
capacity as collector, into his custody as ex officio treasurer 
of the district. It is the general rule, where there is no 
statute to the contrary, that interest becomes a part of 
the fund by whose investment it was produced, and hence 
the interest belongs to the drainage district. It may be 
said that, while the statute does not require the treasurer 
of the drainage district to give a bond, it would seem that 
the bond required from the county treasurer should be 
sufficiently large to guarantee the safety of all moneys in 
his hands, whether he holds it merely and purely as 
county treasurer, or whether, by virtue of his office, he 
holds the same for the drainage district. This, evidently, 
was the idea of the county board, when it required an 
increased bond to cover the further liability. The county 
received its compensation for this by the collection fees 
provided for by statute, as later appears in this opinion. 
The district court properly found that the drainage dis- 
trict was entitled to the interest obtained by the county 
from the fund in the hands of the treasurer as ex officio 
treasurer of the district. 

We come now to a consideration of the second cause of 
action. The levies made by the district, which were certi- 
fied to the county clerk and by him to the county treasurer 
for collection, were made on two different dates, the first 
being for $213,124.41, and the second for $30,718.46. 
When he collected these taxes and assessments the county 
treasurer from time to time charged the regular collection 
fees, amounting in the aggregate to $5,363.59. all of 
- which he credited to the general fund of the county. The 
agreed statement of facts shows that the county treasurer 
never qualified as an officer of the drainage district by 
taking the oath of office and by giving bond to plaintiff 
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for the safe-keeping of its funds; that by reason of his 
contro] of the plaintiff’s funds his bond was increased 
$100,000 and the expense of the premium on such bond 
was paid by the county; that the compensation of the 
county treasurer of defendant county had been fixed at 
$2,000 and certain deputy and clerk hire; that the fees 
and charges for the collection of the regular taxes levied 
by the county, state and other subdivisions, authorized to 
levy taxes, paid all the fees of the office and deputy and 
clerk hire, and left a surplus without taking into consider- 
ation the collection of the special assessments and levies 
made by plaintiff. 

Section 1855, Rev. St. 1913, makes the treasurer of the 
county “in which the drainage district, or the largest por- 
tion thereof, is situated,” ea officio treasurer of said drain- 
age district, “for the purposes of collecting and dis- 
bursing tax or assessments, and the treasurers of the 
counties in which the smaller parts of the district shall 
be situated shall pay over to him any and all funds col- 
lected and paid over to them for the benefit of the drainage 
district.” Section 1858 provides: “The board of supervisors 
(of the district), except where otherwise provided, shall, 
by resolution, at the time of hiring or appointing, provide 
for the compensation for work done and necessary ex- 
penses incurred by any officer, engineer, attorney, or other 
employee, and shall also pay the fees of all court and 
county officers who may by virtue of this act render service 
to the district.” We think this provision of the statute 
clearly sustains the judgment of the district. court in 
favor of the county on plaintiff’s second cause of action. 
The provision seems to be clear and unambiguous that the 
district shall pay the fees of all court and county officers 
who may by virtue of the act render service to the district. 
That the county, through its county clerk and county 
treasurer, rendered a large amount of valuable service 
in extending the taxes and assessments of the district upon 
the tax rolls and in the collection of the same, to say 
nothing of the expense which the county incurred in wise- 
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ly increasing the bond of the county treasurer in a large 
sum, and in paying the expense incident to the obtaining 
of such bond, must be conceded. That services of this 
character are worth the amount of the fees charged by 
the county has been determined by the legislature, which 
fixed the amount of such fees. It seems to us that further 
comment on this branch of the case is unnecessary. 

For the reasons above given, the judgment of the dis- 
trict court is 

AFFIRMED. 
Sepewick, J., not sitting. 


FrANcES A. RANKIN, APPELLER, v. ELIZABETH KOUNTZE 
Reat Estate COMPANY. APPELLAN'T.* 


FiLep June 3, 1916. No. 18846, 


1. Landlord and Tenant: Repairs: INguRyY.TO TENANT: LIABILITY. 
Where the janitor of a building used for rental purposes is also 
charged with the duty of making such light repairs from time 
to time as seem to him to be needed, and repairs the threshold of 
a@ room in one of the apartments of such building, occupied and 
to be occupied by a tenant, he will be regarded as the servant of 
the proprietor of the building in the making of such repairs, and, 
if the same are negligently made, and as a result of such negli- 
gence a tenant is injured, the proprietor of the building will be 
liable therefor. 


: Where such repairing of the 
threshold was done in a way so careless and negligent that its 
use resulted in a nail, invisible and concealed in a board, entering 
the plaintiff’s heel and wounding her when she stepped upon the 
threshold without knowledge of the dangerous condition of the 
same, the proprietor of the building will be held liable for wrong- 
fully maintaining such threshold in such dangerous condition if 
the same would not have been seen and avoided by an ordinarily 
prudent person under like circumstances. 


. 


. Where the tenant had been prom- 
ised by the agent of the defendant that he would put the premises 


*Reversed and dismissed on rehearing. See opinion, 101 Neb, ——. 
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in good tenantable condition and keep the same in repair, it was 
the duty of the defendant to put said premises in good repair, 
and the tenant had a right to expect that the premises would 
be in good condition so that she might walk safely from one part 
thereof to another, and anywhere in the apartment which she oc- 
cupied without wearing shoes. 


Where the threshold of a door in 
an apartment used by a tenant is, by coming in contact with many 
feet, worn down in the center so as to leave it in a concave condi- 
tion, and the owner of the building, by his servant, causes a thin 
and elastic board to be nailed across the top of the threshold and 
a nail is driven down through the unsupported part of the board 
into the bottom of the threshold or the floor upon which it rests, 
and by reason of such use the head of the nail is brokén off, 
leaving a sharp point which does not protrude through the thresh- 
old but remains concealed therein or in said board, but when 
the threshold is stepped upon the board sags and causes the nail 
to be projected above the surface thereof, thereby rendering the 
threshold defective and dangerous, and a tenant, without knowl- 
edge of such defective condition of the threshold, and within a few 
hours after entering into the occupancy of such premises, steps 
upon the threshold and is injured by the penetration of such 
pointed nail into the foot, an action will lie in favor of the 
tenant and against the owner of the building for such injury. 


APPEAL from the district court for Douglas county: 
Gkorce A. Day, Judge. Affirmed. 


Duncan M. Vinsonhaler, for appellant. 


Benjamin S. Baker aud Charles H. Marley, contra. 


HAMER, J. 

This is an appeal from the judgment of the district 
court for Douglas county. The plaintiff and appellee, 
Frances A. Rankin, leased from the defendant, the 
Elizabeth Kountze Real Estate Company, a corporation, 
a certain apartment in a building containing six apart- 
ments. The apartment which she rented was on the first 
floor and on the south side of the building. On the 
north side of the same floor was another apartment. Be- 
tween the two apartments was a hall extending east and 
west. It was a common hallway for the use of the.two 
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apartments, and led to a toilet room which was also for 
the use of the occupants of both apartments. There was 
no direct connection with the toilet room from either of 
these two apartments. Access to the toilet room from 
the apartment leased by the plaintiff was through a door 
which led from the kitchen into the hall. The lease was 
obtained by the plaintiff from the defendant through its 
agent, Payne & Slater Company. It was an oral lease 
and included the use of the hall and toilet room. As a 
part of the terms of said lease, the defendant, through one 
Porter, acting on behalf of Payne & Slater Company, 
agreed with the plaintiff to put said premises in repair 
and in good tenantable condition, and to keep the same in 
such repair during the term of the lease. On the Ist day 
of January, 1911, the plaintiff moved into said apartment. 
About 9 o’clock in the evening of the same day, and after 
having removed her shoes, she started to go to the toilet 
room through the door communicating from the kitchen of 
said apartment with the said hall. In doing so she step- 
ped with her left foot on the threshold of the door. She 
‘had only just moved in and was not familiar with the 
premises. This threshold had been repaired by placing a 
board lengthwise over the same and nailing it fast to the 
original threshold, which was worn away in the central 
part, leaving a concave space which the board covered. 
This board was elastic and springy, and there was no 
support under its center, and the board would go down as 
pressure was placed upon it and would spring back again 
when the pressure was removed. The nail used to re- 
pair said threshold had been driven through said board 
near the center and went down into the threshold and the 
floor which was underneath said board. The head of 
the nail was broken off so that it left a sharp point on the 
upper end of the nail, and when the weight of a person was 
placed upon said board the board would spring down- 
ward and then, coming back, would cause the nail to 
work up and down through the hole in the board and to 
extend above its surface. This condition existed at the 
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time the plaintiff rented the apartment. It was not known 
to the plaintiff at the time that she moved into the apart- 
ment nor was it known to her at any time until she re- 
ceived the injury. On the evening when she moved into 
the apartment, the plaintiff stepped upon this board, whieh 
was a part of the threshold, and when she did so the nail 
came up above the surface of the board and the point there- 
of ran into the plaintiff’s heel the distance of about a 
quarter of an inch. The defendant had not advised any 
person of the condition of said threshold prior to the in- 
jury received by the plaintiff, but negligently and care- 
lessly permitted the dangerous condition of said threshold 
to remain, and neglected to put the same in repair or in a 
safe condition, and wholly failed and neglected to notify 
the plaintiff of the condition of said threshold. The plain- 
tiff testified that she saw Mr. Porter, an employee of 
of Payne & Slater Company, and asked him if he would 
put the place in good repair so that it would be fit to live 
in, and he said that he would fix everything up in good 
repair for her. He also stated that he would keep it fixed 
up. He fixed some boards in the floor and papered and 
painted two rooms. There was a janitor in this building 
named Norlen. He was under instructions to make 
ordinary repairs. He was to receive his rent free. He 
put the board over the threshold through which the nail 
worked that injured the plaintiff. He made ordinary re- 
pairs without submitting the matter to anybody. Norlen 
testified that he moved out of the apartment into which 
Mrs. Rankin moved, and went down into the basement, 
which had formerly been occupied by Mrs. Rankin. They 
appear to have exchanged apartments late in the after- 
noon of the same day. He said that, as far as he knew, 
there was a carpenter there every spring to set up the 
screens and do a little, repairing. Norlen seems to have 
done whatever repairing ,was necessary to be done, at 
least he so testified. “Q. In the threshold leading from the 
kitchen to the hall there was a board placed on the original 
threshold. Tell the jury who put that board on there. 
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A. I put one board on there myself.” Later Norlen testified 
that he put the board along the threshold shortly after he 
moved in, and that the board was there until he moved 
out, and that that was the time when Mrs. Rankin moved 
out of the basement and moved upstairs into the apart- 
ment occupied until that time by Norlen. He further testi- 
fied that there was a big space, and he put the board there 
because the cold weather began, perhaps in November. It 
was a strip of board which rested on the floor or threshold, 
he could not say which. “Q. How far did that extend? 
Did it go clear across the door? A. Clear across, from one 
jamb to the other. Q. Did that piece that you put down 
rest on the floor clear across? A. It rested on the floor 
or threshold, I could not say which. I do not remember 
which way I put it. * * * Q. Did it extend above the 
bottom of the door? A. In one side it did, at one corner of 
the door. The door is kind of sagged; the door was not 
level. It was open underneath in one corner about an 
inch space, and on that corner it was flush with the thresh- 
old. Q. Where this fitted up against the jamb, was the 
end sawed off square? A. Yes, sir. Q. And extended the 
full width of the—from jamb to jamb? A. Yes, sir. Q. 
And how did you fasten that down, Mr. Norlen? A. With 
nails.” 

Norlen put this dangerous board with the concealed nail 
in it over the threshold. The threshold, when repaired, 
was not such a thing as a competent carpenter would 
have constructed. Norlen knew, or should have known, 
what he had there. He was in the apartment a year and 
two months after he repaired the threshold. Norlen testi- 
fied that he could not say whether the board over the 
threshold was in a condition to move up and down if any- 
body stepped on it, when he was questioned he said: “T 
could not say. I never noticed it. I did not pay any at- 
tention to it.” This answer was somewhat evasive. The 
jury saw the witness and heard what he said, and they 
were in a position to judge understandingly about his 
testimony. When Norlen, as the servant of the owner 
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of the property, drove the nail through the board which he 
placed over the cavity in the threshold, so that it went 
down through the board and into the solid body of the 
threshold, leaving the upper part of the nail so that the 
board would play up and down upon it, exposing the 
sharp end of the nail to the danger and risk of injury to 
any one stepping upon the threshold, he knew, or should 
have known, that the strange and unusual thing which he 
constructed was dangerous, and that the threshold after 
he undertook to repair it was uncouth and a wicked sort 
of trap full of threatening destruction to any one who 
might step upon it. The danger was concealed because 
the nail was invisible. It only protruded when the board 
was pressed upon, and then it rose above the surface. 

Mr. Slater testified that it was an old building, but they 
aimed to keep it up in a good state of repair; that he did 
not have charge of the leasing, but he remembered that 
Mrs. Rankin was at their place, and that she made a 
change, and that the rent was paid to the firm of Payne 
& Slater Company. Slater testified that Porter represented 
his firm, the Payne & Slater Company. He was asked 
who was janitor down there, and testified: “A. Yes; we 
had a man. I forget his name. He was down there oc- 
cupying one of the apartments. Q. Do you know his 
name? A. No; I forget his name. Q. Was it Norlen? 
A. Norlen, I think that was his name. Q. And for his 
work in and about the premises was his compensation 
anything more than the rent free? A. No; he received 
his rent free. * * * Q. What were Mr. Norlen’s duties 
there? A. Mr. Norlen was put down there mainly because 
we had had a lot of trouble with the water pipes freezing 
out, especially at night when there wasn’t any water drawn’ 
off, and the water would stand still, and so his duties 
were to shut the water off at the base of the supply line 
in the basements and then turn it on in the morning. His 
duties, also, were to notify our office of any vacancies, and 
to collect the keys and take care of the keys down there. 
* * * Q. Asa matter of fact Mr. Norlen did do some 
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repairs on the sidewalk and look after the yard, and do 
Some repairs in the house? A. I do not know of them. 
He may have done some repairs. I think that he looked 
after the yard, and mowed the grass, if there was any, 
and mowed weeds and something like that. * * * ¢ 

Did I understand you that Mr. Norlen received his author- : 
ity from Mr. Porter, or your firm? A. Yes; I think he 
was at that time working under Mr. Porter. Q. And what 
he did was for your firm? A. Yes. Q. And Mr. Porter 
was representing the firm? A. Yes, sir.” 

C. A. Appleby testified that he knew Mrs. Rankin; that 
he lived in the same place; that he knew about the thresh- 
old of the door leading from the hall into the kitchen; 
that “the threshold had worn down, as any board will do 
by constant walking over it.” He saw the original board. 
“It was a rude piece of construction. It was a very weak 
piece of board. * * * When I went across there I 
noticed a slight give in it (the board), and I stopped to 
think what a rude piece of construction and repairing was 
done ou that door.” He knew that Norlen was accustomed 
to making repairs. 

Mrs. McElhinney testified that the board had been laid 
lengthwise of the threshold so that it extended over the 
worn place where the threshold had been eaten out by 
coming in contact with many feet. As the nail had been 
driven through a springy board, when the board was step- 
ped on it slipped down the nail as far as the weight upon 
it compelled it to go, and then, when released from the 
weight which pressed it down, it would immediately spring 
back to its former position. In time this wore the head 
from the top of the nail, or it broke off, and the top of the 
nail became sharper and sharper as the board worked up 
and down upon it. To the casual observer the nail was 
invisible. Any one stepping on this board was likely to 
be cut by an invisible lancet carrying great power to 
injure by reason if its concealment. She indicated how 
far the nail would project when stepped upon, and said, 
“When you stepped on the threshold there was a nail. 
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The head of the nail looked like it had been worn off. 
The head had been worn off with the nail projecting 
through the threshold about a quarter of an inch, I judge. 
Q. Extending above it? A. Yes, sir.” 
Mrs. Rankin, the plaintiff, testified that she first oc- 
‘cupied the apartment in the basement on the south side, 
and then she went up immediately over that apartment 
into the next apartment on the south side. She made 
arrangements for the second floor with Mr. Slater, of the 
firm of Payne & Slater Company, the latter part of 1910, 
the last week in December. She first talked with Mr. 
Porter, who collected the rents of the building, and then 
talked with Mr. Slater over the telephone, and he said he 
would send Mr. Porter down, and she could move up- 
stairs. She exchanged apartments with Mr. Norlen. Por- 
ter came down from Payne & Slater Company, and told 
Mrs. Rankin that they said she could exchange with Mr. 
Norlen. She then moved upstairs, and Norlen moved 
down into the apartment which she had just occupied. 
She was to pay $10 a month as rent for the apartment 
which she took upstairs. They had some papering and 
carpenter work done for her. “Q. What did you say to 
him, and what did he say to you concerning what was to 
be done in case you leased it? A. Well, I asked him 
(Porter) if he would put the place in good repair so that 
it was fit to live in, and he said they would fix everything 
up in good repair for me. Q. What about keeping it in 
repair? A. Yes; keep it up. Q. And what did he do in 
pursuance of that, what was done in pursuance of that? 
A. He fixed some boards in the floor and painted and 
papered two rooms. Q. And when was this done, this 
work done, with relation to the time you went in? A. 
Well, it was the first days in January.” 

The street seems to have been filled so that the second 
floor became the first floor. She testified that she got her 
injury on the second floor, that is, the fioor to which she 
moved; that she paid rent for the room that she occupied 
where she was injured; that her sister went and paid the 
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rent and took a receipt for it; that the toilet on the floor 
to which she moved was for two apartments, one on the 
south side, and one on the north side; that Mrs. Appleby 
occupied the one on the north side, and she occupied the 
one on the south side. 

Mrs. Rankin testified to the manner of receiving her 
injury : “Well, I was very tired after moving, and I removed 
my shoes, and as I stepped out from the kitchen. * * * 
Q. Tell what happened? A. As I stepped out I got my 
heel on the threshold and stepped on a nail which went 
into the large part of my heel.” 

The plaintiff testified that she was an experienced: 
nurse, but that she is unable to follow her business as 1 
nurse since receiving the injury. She had taken instruc- 
tions in nursing in Oklahoma City, and was also employed 
in the Clarkson Hospital in Omaha. She had about 20 
years’ experience. 

Porter testified that he was at the building every day 
while his company had charge of it. Porter promised 
the plaintiff, according to her testimony, to keep up the 
repairs; but he denied it. Norlen seems to have had 
authority to make repairs. At least he made them when 
he saw fit. Porter made such repairs as he thought prop- 
er. Norlen and Porter were therefore engaged in looking 
after the building and in making repairs upon it. As 
Porter was the secretary of the Payne & Slater Company, 
which was the agent of the defendant company, he was 
not the servant of the defendant company, but an agent, 
while Norlen, who lived in the building, was the servant 
of the defendant company. He was the janitor and, like 
other janitors, lived in the basement of the building with- 
out paying rent. 

The plaintiff’s brother, Victor Snygg, was present when 
she was injured. He looked for the nail that inflicted the 
wound and could not find it. He could not spring the 
board down with the mere weight of his hand, but finally 
did it with the weight of his body resting on his knee. 
He said the nail would protrude a quarter of an inch. 
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The testimony of the witness Mrs. Anna Brown shows 
horrible suffering upon the part of the plaintiff. The 
doctor had removed the bones inside of the heel so that 
the witness could almost put her fist in the cavity. They 
would remove the bandage and pull the gauze out of the 
cavity. The last operation was more severe than those 
preceding it. “They dug into the bone still more, and I 
saw where they scraped it out until the red blood would 
come, too.” 

Dr. Mack testified that the wound was about a quarter 
of an inch deep, inflamed, and that there was a consider- 
able discharge from it; that it was extremely tender, 
and that the plaintiff complained of severe pain; that 
he inserted a probe into the wound and found it to be 
about a quarter of an inch deep, and probably about an 
eighth of an inch in diameter; that blood poisoning had 
developed at the time of his examination; that when he 
opened the wound he cleansed the part as antiseptically 
as he could, and then put a little knife in carbolic acid 
and in alcohol and opened the wound with it; that he 
removed the tissue which was sloughing; that he then 
cauterized the wound, that is, burned it with carbolic acid; 
that after burning it out he applied antiseptic dressing; 
that the next day he removed the dressing and applied an- 
other antiseptic dressing; that the tissue was degenerat- 
ing, that it was dying; that the next morning after that 
he was telephoned to come, and that he went to see her 
and found the foot badly swollen, and that she was suffer- 
ing intensely, and he then took her to the hospital; that 
when they arrived at the hospital he immediately took 
her to the operating room and gave her an anaesthetic 
and opened the foot and gave it a thorough cleaning out; 
that he made an incision an inch and a half long in the 
heel and probably an inch in depth until he thought he 
had gotten beyond the area of infection; that this was on 
the 8th day of January, and on the 9th of January he 
dressed the foot, and again on the 10th of January, and 
found that the sloughing or dying of the tissue had gone 
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on beyond; that he operated on the foot again on the 10th; 
that the foot was opened still further and deeper and 
was cleaned out again; that he dressed her foot every day 
until the 22d of January, when she was operated on again, 
this time going still deeper and making the opening still 
larger; that he dressed the foot every day until the 17th 
_ day of February, when she was again given an anaesthetic 
and a very extensive operation was made; that the bone in 
the heel called the os calcis had completely degenerated, 
‘ and it was removed, and practically all of the tissue within 
the heel was removed because of its sloughing; that he 
dressed the foot regularly until the 1st day of April, when 
the plaintiff was dismissed from the hospital; that each 
day he would pack into the wound a strip of gauze a yard 
long and about two and one-half inches wide; that he 
removed the packing and irrigated the foot with an 
antiseptic solution, using about two quarts of the same; 
that there were four operations, and that these operations 
were necessary; that the condition was the natural and 
probable result of the penetration of the nail into the 
foot producing the puncture which he found. 

Dr. Mack testified that, because of the injury which 
she had received, the plaintiff would be unable, after 
walking a block or two, to stand on her foot; that there 
was no question but that there was a permanent injury 
of the nervous system beyond the removing of the bone. 
“Q. What would you say, in her condition, knowing all 
about the duties of nurses, whether or not she would ever 
be able to continue that calling of nursing? A. She will 
never be able to do general nursing. Q. She will never 
be able to do that? A. She will not.” He also testified 
that she had been a good nurse; also, that she had received 
for her work $20 and $29 a week. 

Mrs. McElhinney testified that she knew Mrs. Rankin 
to be very strong when she was a girl, and in perfect 
health before she was injured. She went to see Mrs. Rankin 
in the hospital every day for three months. ‘She testified : 
“I saw Dr. Henry split her heel open clear to the bone, 
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turn it back and scrape it and take part of the bone away, 
and sew it up again.” 

We have carefully read all the evidence. The plaintiff 
was so injured that witnesses testify she will be unable to 
continue her occupation. The bones in the heel appear to 
have been removed. Apparently she is likely to be a 
cripple all her life. 

In the sixth instruction the following language is com- 
plained of: “In considering the question as to whether the 
defendant knew of the condition of the threshold, you are 
instructed that the law charges the defendant with such 
knowledge as was actually brought to its attention, or 
such knowledge as it would have had, had it exercised 
ordinary care with respect to the premises.” This cannot 
be prejudicial to the defendant, because if the defendant’s 
servant had exercised ordinary care he would have known, 
and his knowledge must be the knowledge of the defend- 
ant. He was on the ground and what he did he did on 
behalf of the defendant. 

The seventh instruction contains the idea that the de- 
fendant was only required to act as any ordinary person 
would have done under like circumstances, and, if the 
jury believe that the defendant so acted, then the defend- 
ant is not liable. We find nothing prejudicial to the 
defendant in this. 

In Young v. Rohrbough, 84 Neb. 448, the law appears 
to be laid down that, where the landlord leased premises 
defective in construction and an injury occurs on ac- 
count of such defective construction, then the landlord is 
liable for such injury, if he knew, or under all the cir- 
cumstances ought to have known, of such defective con- 
dition. The plastering fell off the walls of the room and 
killed a lady member of one of the fraternal societies 
which rented it. The building was constructed by the 
Rohrboughs, but they afterwards sold and transferred it 
to the Commercial Building Company. In the suit brought 
by the administrator, the Rohrboughs and the Commercial 
Building Company were each made defendants. On the 
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trial of the case in the district court it was held that the 
Rohrboughs were not liable, but ‘there was a verdict and 
judgment against the Commercial Building Company. It 
appealed. There was a contention made that, if the 
Rohrboughs were not liable, then the Commercial Building 
Company was not liable. This court held that the judg- 
ment was properly rendered against the Commercial Build- 
ing Company. On a rehearing a new trial was granted, 
Young v. Rohrbough, 86 Neb. 279; but the rule laid down 
in the former Rohrbough case was left unmodified and un- 
changed, although the former judgment of this court was 
vacated and the judgment of the district court was re- 
versed, yet it was for a new reason not before considered 
in the case, and based upon the doctrine that, “where all 
the defendants are by the court’s instructions placed in 
the same relation with respect to the plaintiff, a verdict in 
favor of two defendants and against another, based upon 
conflicting evidence which is the same as to all of the de- 
fendants, will not be permitted to stand.” In the body 
of the opinion it is said: ‘For the reasons above stated, 
our former judgment of affirmance is set aside, the judg- 
ment cof the district court reversed as to the defendant 
Commercial Building Company, and the cause remanded 
for further proceedings.” The opinion cites Gerner v. 
Yates, 61 Neb. 100, where it was held: “A verdict in 
favor of one defendant and against another, based upon 
conflicting evidence which is the same as to both defend- 
ants, cannot be permitted to stand as to either.” 

In the instant case the landlord specifically agreed, ac- 
cording to the evidence, to put the premises in good repair 
for occupancy and to keep them so. The threshold was in 
a dangerous condition at the time of making the lease, 
and at the time the plaintiff took possession of the prem- 
ises, and it was made dangerous by the servant of the de- 
fendant, Norlen, and it was maintained in its dangerous 
condition by the defendant. 

In Carson v. Godley, 26 Pa. St. 111, the landlord was 
held liable for injury resulting to the plaintiff in the 
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fall of the building in which poor material had been used, 
and which was poorly constructed. It was stated in the 
opinion: “Such is the eagerness of capitalists for large 
rewards that, when they undertake to build for the 
profits of rents, the temptation is strong to cheapen and 
slight the work. The safety. of life and property is lost 
sight of in the dazzling prospect of a large rent from a 
small outlay. Foundations are put down and walls 
run up in such haste and with such materials as to be 
wholly inadequate for the purposes designed. * * * But 
where, as in the case before us, it is found, on abundant 
proof, there was no negligence either in the tenants or the 
plaintiff, it is a salutary rule of law that holds the owner 
answerable for his gross neglect in constructing and rent- 
ing an insecure building.” 

As the defendant agreed with the plaintiff to put said 
premises in good tenantable condition and to keep the 
same in repair, the defendant is liable for the damages 
that resulted because of the breach of the contract which 
was made. The law should be so applied that the blame 
for the maintenance of the trap which Norlen constructed 
should be properly borne. , 

“Tf a landlord lets premises and agrees to keep them 
in repair, and he fails to do so, in consequence of which 
any one lawfully upon the premises suffers injury, he 
is responsible for his own negligence to the party injured.” 
Edawards v. New York & H. R. Co., 98 N. Y. 245. 

This case is widely different from Davis v. Manning, 
affirmed in 97 Neb. 658, and reversed and overruled on re- 
hearing in 98 Neb. 707. The plaintiff in that case alleged 
that a part of the floor of the kitchen near the stove was 
in a dangerous and defective condition; that the “under 
portion of the boards of the floor were rotied, leaving but 
a thin upper part solid and apparently strong; that the 
floor at said place was near the ground; that the defend- 
ants, and each of them, knew, and should have known bv 
the exercise of reasonable diligence, of the dangerous and 
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defective condition. of said floor at said place;” that they 
apparently failed to notify the plaintiff; that Manning 
constructed the building in about 1875 and lived in it 
many years; that he knew that the floor was near the 
ground and that under parts would rot; that the plain- 
tiff was preparing lier breakfast and was standing before 
the stove and was about to step from the stove to the 
pantry; that she was standing on the said rotten and 
defective floor when “a part of one of the floor boards 
broke through, causing a hole 7 by 21% inches in size, into 
which the heel and a portion of plaintiffs left foot passed, 
thereby throwing plaintiff, while the heel of her foot re- 
mained in said hole, onto the floor on her left side, * * * 
and fracturing and breaking her left thigh bone, and 
fracturing two of the lower ribs on her left side.” 

The main difference between the instant case and the 
case cited is that in the case cited the plaintiff had a 
much better opportunity to know the facts than the plain- 
tiff in this case. In the case cited the sloping ground 
which would carry the water under the house was visible. 
That there was no ventilation could also be seen. That 
the house had been constructed a long time was apparent 
by looking at it; that there were cracks in the floor that 
had been covered with tin, and which showed that the 
floor had rotted out and was in a very defective condition. 
In the case cited, of course, all of these things were visible 
to the plaintiff. In the instant case the sharp, pointed 
nail was concealed. The operation of the springy board 
was unknown. The plaintiff had no reason to know any- 
thing about it. 

The opinion on the rehearing in Davis v. Manning, 
supra, does not demand the reversal of the judgment of 
the district court in this case. The verdict is for $8,750 
in favor of the plaintiff. It is fully sustained by the evi- 
dence, and does not seem to be excessive when the injury 
done is considered. We are unable to say that there is 
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error in the proceeding of the district court, and the 
judgment appears to be right. 


1. 


The judgment of the district court is 


AFFIRMED. 
LeTToN and Rosn, JJ., dissenting. 


SEDGWICK, J., not sitting. 


CUSHMAN C. HALL Y. STATE OF NEBRASKA, 
Firep Junm 3, 1916. No. 19451. 


Constitutional Law: Sarre: CHoLerA SEruM, Section 2, ch. 170, 
Laws 1915, providing: “No person, firm, or corporation shall sell, 
barter, exchange, carry, give away, ship or deliver for shipment 
any anti-hog cholera serum or virus within the state of Nebraska 
unless such person, firm, or corporation shall first hold an un- 
canceled, unexpired United States government veterinary license, is- 
sued by the United States Department of Agriculture, and a permit 
from the Live Stock Sanitary Board”’—is an attempted restriction 
on the power of the citizen to buy and sell anti-hog cholera serum, 
and is unconstitutional, for the reason that any person has the 
right to adopt and follow any lawful industrial pursuit which is 
not injurious to the community. 


Monopolies: Act in RESTRAINT oF TRADE. Such act, in effect, gives 
a monopoly to the serum-manufacturing plant, because it is the 
plant that is licensed under the federal act, and section 2 of the 
Nebraska act gives the right to sell, barter, exchange, carry, or give 
away to the person holding an unexpired and uncanceled United 
States Veterinary license issued by the United States Department 
of Agriculture; such person being the only person allowed to 
hold a permit from the Live Stock Sanitary Board. 


‘ It is provided in 37 U. S. St. at Large, 
ch. 145, pp. 832, 833: “That from and after July 1, 1913, it shall be 
unlawful for any person, firm, or corporation to prepare, sell, 
barter, or exchange, * * * or to ship or deliver for ship- 
ment from one state or territory * * * to any other state 
or territory * * * any worthless, contaminated, dangerous, 
or harmful virus, serum, toxin, or analogous product intended 
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for use in the treatment of domestic animals.” It is also provided 
that no person, firm, or corporation shall prepare, barter, exchange 
or ship such virus, serum or toxin unless and until the same 
shall have been prepared under and in compliance with regulations 
prescribed by the secretary of agriculture and at an establishment 
holding an unsuspended and unrevoked license issued by the secre- 
tary of agriculture. As it is only an establishment of this kind 
that is permitted such a license, section 2 of the Nebraska act con- 
fines the right to sell, barter, exchange, carry, give away, ship 
or deliver for shipment such anti-hog cholera serum to the plant 
holding such license, and no person may have such permit un- 
der the Nebraska act, for only a plant is licensed. 


4. Constitutional Law: Act 1n Restraint or TrabE. Section 9, ch. 
170, Laws 1915, provides: “No person, firm, or corporation shall 
give or accept a rebate or commission on any anti-hog cholera 
serum or virus that is sold or offered for sale within the state of 
Nebraska”—and also provides a punishment for the violation of 
the act. This is an additional bar preventing the farmer from 
purchasing serum with which to treat his own hogs, and pre- 
venting the veterinary surgeon from purchasing serum with which 
to treat the hogs belonging to his employers. Because of the bar 
of this provision, section 9 of the state law is unconstitutional 
and void. 


Error to the district court for Douglas county : CHARLES 
LEsLiz, JuDGE. Reversed and dismissed. 


Arthur F. Mullen, for plaintiff in error. 


Willis EH. Reed, Attorney General, and Charles S. Roe, 
contra. 


” 


Hamer, J. 

The plaintiff in error, Cushman C. Hall, seeks to review 
the judgment of the district court for Douglas county. 
He was fined $50 and costs. The first count in the informa- 
tion charges the unlawful selling by the defendant on the 
6th day of August, 1915, to Frank C. Mitchell of 500 cubic 
centimeters of anti-hog cholera serum for the sum of $12; 
that the defendant at the time of the sale did not hold an 
uncanceled, unexpired United States veterinary license 
issued by the United States Department of Agriculture, 
and did not hold a permit from the Live Stock Sanitary 
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Board of the state of Nebraska to sell anti-hog cholera 
serum; that said defendant had not given a bond to the 
said sanitary board in the sum of $5,000 prior to the sale 
of the said serum; and that said defendant unlawfully and 
knowingly sold said serum without having complied with 
any of the provisions of chapter 170, Laws 1915. The sec- 
ond count charges that at the time of the said sale there 
was no price marked on the bottle containing said serum, 
and therefore that the sale was unlawful and in violation 
of the provisions of said chapter. The third count charges 
the receipt by the said defendant of a rebate of $1 paid by 
the said Mitchell, and that the same was so received by 
said defendant wilfully, knowingly, and unlawfully. The 
three offenses charged are all alleged to arise out of the 
same transaction. The defendant demurred to each count 
in the information, and each demurrer was overruled. At 
the conclusion of the introduction of the evidence, the de- 
fendant moved that the court find him not guilty. This mo- 
tion was overruled. 

It is claimed by the defendant that the district court er- 
red in holding that the law under which the prosecution is 
brought is constitutional. Laws 1915, ch. 170. In the 
brief of the attorney general it is said that “The state is 
compelled to concede that the act contains provisions th:t 
are inconsistent, and that the law as passed does not an- 
swer satisfactorily the purpose for which it was enacted.” 
- Section 2 of the state law is as follows: “No person, firm, 
or corporation shall sell, barter, exchange, carry, give 
away, ship or deliver for shipment any anti-hog cholera - 
serum or virus within the state of Nebraska unless such 
person, firm, or corporation shall first hold an uncanceled, 
unexpired United States government veterinary license, 
issued by the United States Department of Agriculture, 
and a permit from the Live Stock Sanitary Board.” Laws 
1915, ch. 170. 

The Department of Agriculture, realizing the losses that 
were resulting to the hog raisers of the country from the 
promiscuous manufacture and distribution of anti-hog 
cholera serum, secured the enactment of a law intended 
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to regulate the preparation, sale and distribution of such 
serum. The act provides that after July 1, 1913, it shall 
be unlawful to prepare, sell, barter or exchange in the Dis- 
‘trict of Columbia, or in the Territories, or in any place 
under the jurisdiction of the United States, any worthless, 
contaminated, dangerous, or harmful virus, serum, toxin, 
or analogous product intended for use in the treatment 
of domestic animals; also, that no person, firm, or corpora- 
tion shall prepare, sell, barter, exchange, or ship any virus, 
Serum, toxin, or analogous product manufactured within 
the United States and intended for use in the treatment of 
domestic animals unless and until the said virus, serum, 
toxin, or analogous product shall have been prepared under 
and in compliance with regulations prescribed by the 
Secretary of Agriculture at an establishment holding an 
unsuspended and unrevoked license issued by the Secretary 
of Agriculture. The act further prohibits the importation 
into the United States of any worthless, contaminated, 
dangerous, or harmful virus, serum, toxin, or analogous 
product. The Secretary of Agriculture is authorized to 
cause the Bureau of Animal Industry to examine and in- 
spect all viruses, serums, and analogous products imported 
into the United States, or offered for importation, and the 
same are denied entry if it appears that they are worthless, 
dangerous or harmful. The Secretary of Agriculture is also 
authorized to prepare such rules and regulations as may 
be necessary to prevent the preparation, sale, barter, ex- 
change, or shipment of any such worthless, dangerous, or 
harmful virus, serum, or toxin. He is also authorized to 
issue permits for the importation into the United States of 
viruses, serums, toxins, and analogous products for use in 
the treatment of domestic animals. Each license is to be 
issued on condition that the licensee shall permit the in- 
spection of such establishment, and of such product and the 
preparation of the same, and the Secretary of Agriculture 
is authorized to suspend or revoke any permit or license is- 
sued under authority of the act after an opportunity for 
hearing has been granted to the licensee or importer; also, 
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any officer, agent, or employee of the Department of Agri- 
culture is authorized by the Secretary of Agriculture to 
enter and inspect any establishment licensed under the act 
where any virus, serum, toxin, or analogous product is pre- 
pared for sale, barter, exchange, or shipment. Violation of 
the act is to be deemed a misdemeanor, and conviction is 
to be punished by a fine not exceeding $1000, or im- 
prisonment not exceeding one year. 37 U.S. St. at Large, 
ch. 145, pp. 832, 833. 

It will be seen that the act provides that plants shall 
be licensed, and that they may not prepare this serum for 
shipment unless they are licensed. A United States veter- 
inary license does not appear to have been provided for the 
use of a person, but for the use of manufacturers of the 
serum. The license is to the plant. The Nebraska act 
seeks to give to those manufacturers the exclusive right 
to sell the serum, and it denies to the citizen of Nebraska 
the right to sell it. The manufacturing plant, under the 
federal act, gets a United States veterinary license issued 
by the Department of Agriculture. The provision of sec- 
tion 2 is that there shall be no permit from the Live Stock 
Sanitary Board, except to one who holds a license from 
the United States Department of Agriculture. The effect 
of this is that no person may have a license, and a license 
can only be issued to the manufacturing plant, which 
alone may sell. This provision contained in section 2 
creates a monopoly, because it confines the sale of the 
serum to the plant which manufactures it. 

The attorney general says: We are compelled to con- 
cede that the law as passed contains inconsistent pro- 
visions as already pointed out, and we do not argue for 
the approval of the law in its present form. He then 
declines to “discuss particularly the constitutional ques- 
tions so extensively considered in defendant’s brief.” The 
license issued is to those engaged in the manufacture of 
serum. The federal permit is designated a “United States 
government veterinary license.” We do not understand 
that the federal government undertakes to regulate those 
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who Sell serum after it has been disposed of by the manu- 
facturer. The act of 1915 undertakes to prevent the citi- 
zens of this state from buying and selling serum unless 
they have a United States government veterinary license. 
As the United States government does not issue such a 
license, except to the manufacturer, the effect of the Ne- 
braska act is that no one has a right to sell serum ex- 
cept those who manufacture it. This creates a monopoly. 
Of necessity it must be wrong. The legislature does not 
have the power to deprive its citizens of the right to sell 
serums that are up to the standards prescribed by law 
and which have been manufactured in establishments ap- 
proved by the federal government. 

Section 3, art. I of the Constitution, provides: “No 
person shall be deprived of life, liberty, or property, with- 
out due process of law.” 

Section 9, ch. 170, Laws 1915, provides, among other 
things: “No person, firm, or corporation shall give or ac- 
cept a rebate or commission on any anti-hog cholera serum 
or virus that is sold or offered for sale within the state 
of Nebraska. Any person, firm, or corporation, violat- 
ing any of the provisions of this section shall be guilty of 
a misdemeanor, and, upon conviction thereof, shall be 
fined in any sum, not less than ten dollars ($10) and not 
more than five hundred dollars ($500) .” 

This is an additional bar preventing the farmer or 
veterinary surgeon from purchasing serum with which to 
treat hogs. 

“While every man has a right to require that his own 
controversies shall be judged by the same rules which are 
applied in the controversies of his neighbors, the whole 
community is also entitled, at all times, to demaad the 
protection of the ancient principles which shield private 
rights against arbitrary interference, even though such 
interference may be under a rule impartial in its opera- 
tion.” Cooley, Constitutional Limitations (7th ed.) p. 504. 

A person living under the protection of the United 
States government has the right to adopt and follow any 


90 NEBRASKA REPORTS. [Vou. 100 


Hall v. State. 


lawful industrial pursuit, not injurious to the community, 
which he may see fit, and, as incident to this, the right to 
labor or employ labor, make contracts in respect thereto 
upon such terms as may be agreed upon by the parties, 
and to inherit, purchase, lease, sell and convey property of 
all kinds. The enjoyment or deprivation of these rights 
and privileges constitutes the essential difference between 
liberty and oppression. These principles have been fully 
recognized and announced in many decisions of the 
supreme court of the United States, and other courts. 
Yick Wo wv. Hopkins, 118 U. S. 356. 

In Braceville Coal Co. v. People, 147 Ill. 66, 22 L. R. A. 
340, the question of the right to enter into contracts by 
which labor may be performed in such a way as the laborer 
may deem beneficial to others to employ such labor was 
considered. The legislature passed an act requiring a 
regular payment of wages by certain classes of corpor- 
ations. The court held that this was arbitrary and un- 
constitutional; that the employer and employee had a 
right to make lawful contracts regarding the time of pay- 
ment. In discussing the right to enter into contracts, 
the court said: “The fundamental principle upon which 
liberty is based, in free and enlightened government, is 
equality under the law of the land. It has accordingly been 
everywhere held that liberty, as that term is used in the 
Constitution, means not only freedom of the citizen 
from servitude and restraint, but is deemed to embrace 
the right of every man to be free in the use of his powers 
and faculties, and to adopt and pursue such avocation or 
calling as he may choose, subject only to the restraints 
necessary to secure the common welfare.” Commonwealth 
v. Perry, 155 Mass. 117, 14 L. R. A. 325; People v. Gillson, 
109 N. Y. 389. 

In Commonwealth v. Perry, supra, it was said: “Article 
I, sec. 10 of the Constitution of the United States, provides, 
among other things, that no state shall pass any ‘law im- 
pairing the obligation of contracts.’ The right to acquire, 
possess, and protect property includes the right to make 
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reasonable contracts, which shall be under the protection 
of the law. * * * The right to employ weavers, and to 
make proper contracts with them, is therefore protected 
by our Constitution ; and a statute which forbids the mak- 
ing of such contracts, or attempts to nullify them, or 
impair the obligation of them, violates fundamental priu- 
ciples of right which are expressly recognized in our Con- 
stitution.” 

Adair v. United States, 208 U. S. 161, and State v. 
Sperry & Hutchinson Co., 94 Neb. 785, support the views 
here expressed. The act creates a combination in re- 
straint of trade. It permits the manufacturers of serum 
to monopolize the entire business of selling it in the state. 
It also makes it unlawful for any other person than the 
makers of serum to sell or vend it. 

If this law is permitted to stand, it means that the 
serum plants in Nebraska which have received a United 
States government veterinary liceuse have a monopoly of 
the right to sell anti-hog cholera serum. The law not only 
seeks to give these serum plants a monopoly on the right 
to sell serum, but it attempts to fix the price by requiring 
the manufactures to mark on the outside of the bottle 
the price at which it is sold, and then provides further 
that it is a misdemeanor for any one to give or accept a 
rebate or commission on any serum sold. It creates a 
monopoly of the right to sell, and then requires those who 
have the monopoly to fix the price, and then it makes it 
unlawful for them to change the price. 

It is provided in section 1, art. XIV of Amendments to ° 
the Constitution of the United States: “No state shall 
make or enforce any law which shall abridge the priy- 
ileges or immunities of citizens of the United States, nor 
shall any state deprive any person of life, liberty, or 
property, without due process of law; nor deny to any per- 
son within its jurisdiction the equal protection of the 
laws.” 
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We are of the opinion that the second and ninth sections 
of the act are unconstitutional, and that there is no law 
justifying the imposition of the fine sought to be imposed. 

The judgment of the district court is reversed, the case 
dismissed, and plaintiff in error discharged. 

REVERSED AND DISMISSED. 


Lerron and Rose, JJ., dissent. 


SEDGWICK, J., dissenting. 


The defendant was found guilty of selling anti-hog chol- 
era serum without complying with the statute. Laws 1915, 
ch. 170. He has brought the case to this court, and in- 
sists that the statute is unconstitutional and wholly void. 
The majority opinion appears to so hold. In the first 
paragraph of the syllabus it is said that section 2 of the 
act is void, “for the reason that any person has the right 
to adopt and follow any lawful industrial pursuit which 
is not injurious to the community.” The second paragraph 
of the syllabus says: “Such act,” meaning, I take it, the 
above cited statute, “in effect, gives a monopoly to the 
serum manufacturing plant.” And the third paragraph 
says: ‘No person may have such permit under the Ne- 
braska act, for only a plant is licensed.” In the opinion it 
is said: “The Nebraska act seeks to give to those manu- 
facturers the exclusive right to sell the serum. * * #* 
A license can only be issued to the manufacturing plant, 
which alone may sell. This provision contained in section 
2 creates a monopoly, because it confines the sale of the 
. Serum to the plant which manufactures it.” This idea is 
repeated several times in the opinion, and it seems that 
the intention is to hold the entire act void because of the 
construction that is put upon section 2 of the act. The 
attorney general concedes that section 2 of the act, con- 
strued literally, is inconsistent with other provisions of 
the act, and contends that the section should be construed 
in the light of the other provisions, and so render the 
meaning plain as the legislature intended. This sugges- 
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tion of the attorney general is not discussed nor even men- . 
tioned in the opinion, and so it appears that the whole act 
is rendered unconstitutional by the use of the word “and,” 
instead of the word “or,” in one section of the act, al- 

though in a similar provision in another section (section 
9) the legislature has clearly expressed its meaning, and 
has even used the proper conjunction in so doing. 

Congress had undertaken to regulate the manufacture 
and sale of ‘‘virus, serum, toxin, or analogus product” in 
the territories and in interstate commerce. The object of 
our statute was to regulate the manufacture and sale of 
the serum within the state. The intention was to require 
a state license in those cases that were not, and under the 
provisions of the Constitution could not be, regulated by 
the federal government, and so this statute was enacted to 
supplement the act of congress. It was intended that any 
one properly authorized by the act of congress to manu- 
facture and sell the serum should be recognized by this 
statute as authorized to do so, and that other persons 
might be authorized to manufacture and sell the same 
within the state. The intention of the legislature was to 
recognize those who were duly authorized by act of con- 
gress as being fully authorized, and to require others who 
were not governed by that act to obtain a license from 
the state. 

Jt is stated in the title of the act that the purpose of 
the act is: “To empower the State Veterinarian, Deputy 
State Veterinarian, through the Live Stock Sanitary 
Board, to permit the manufacture, sale, distribution, and 
to report on application of anti-hog cholera serum and 
virus, as provided in this act.” The first section of the 
act prohibits the sale, etc.. of the serum “as hereinafter 
provided,” and by section 9 of the act no one is to sell 
the serum without the license of the state, or the Depart- 
ment of Agriculture, or both. Section 6 of the act pro- 
vides that section 1, which is the section which makes it 
unlawful to sell the serum, except as provided in the act, 
“shall not apply to persons, firms,- or corporations who 
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have complied fully with the regulations and orders of 
- the Live Stock Sanitary Board, and shall have received 
a, permit to sell serum or virus in this state.” This is a 
direct provision that it shall not be unlawful for persons 
who have a permit from the state to “sell, barter, exchange, 
carry, give away, ship or deliver for shipment, any anti- 
hog cholera serum or virus within the state of Nebraska.” 
Section 2 of the act, which is now held to invalidate the 
whole act, provides that no person, firm, or corporation 
shall sell, etc., the serum, within this state unless he is 
authorized by the act of congress and has a permit from 
the state. The purpose of the act and all of its provisions 
construed together indicate that this section should be con- 
strued as though it read, “Any person, firm, or corpora- 
tion who shall hold a government license and any person 
who shall hold a permit from the state may sell,” ete. 
This meaning would be given to the statute if the con- 
junction “or” had been used in place of the conjunction 
“and,” and where it is so manifest that that is the in- 
tention, such intention being plainly expressed, as we 
have seen in the title and other sections of the act, it is 
always held permissible to read the conjunction “or” in 
place of the conjunction “and.” There can be no possible 
doubt that this was the intention and meaning of the 
legislature. 

That the manufacture and sale of this serum in this 
state is a proper subject of regulation within the police 
power of the state cannot be doubted, and the act of the 
legislature, which appears to be necessary and proper 
legislation in all other respects, ought not to be held in- 
valid for the inadvertent use of the wrong conjunction in 
one of the sections. The fourth paragraph of the syllabus 
says that section 9 of the state law “is an additional bar 
preventing the farmer from purchasing serum with which 
to treat his own hogs, and preventing the veterinary sur- 
geon from purchasing serum with which to treat the hogs 
belonging to his employers,” and “because of the bar” 
section 9 is void. I do not think that this section calls 
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for such discussion and criticism; but, as the whole act is 
declared void, and it is doubtful if effective regulation of 
the subject is possible under the majority opinion, I will 
not discuss this ninth section. 


HERMAN STEINKUHLER V. STATE OF NEBRASKA. 
Fitep June 23, 1916. No, 19585. 


1. Intoxicating Liquors: Sares To Minors. “In a prosecution against 
a saloon-keeper for selling intoxicating liquors to a minor, it is 
no defense that accused acted in ignorance of the minor’s age and 
without any intent to violate the law.” The mere fact of selling 
intoxicating liquors to a minor constitutes the entire offense. 
Seele v. State, 85 Neb. 109. . 

: SALES BY EMPLOYEES. In the sale of intoxicating 
liquors to minors, the owner or keeper of a saloon is responsible for 
the acts of his servants and employees, and a sale by an employee or 
bartender of a saloon-keeper is, in law, a sale made by the saloon- 
keeper himself, unless such gale is made in defendant’s absence and 

‘ in violation of his orders. 
QUESTION FoR Jury. If sales are made to any 
minors by a saloon-keeper’s bartenders, without his authority and 
against his will, contrary to his instructions and when he was 
not present, he would not be responsible in a criminal prosecution 
for such sales; but whether instructions not to sell to minors are 
given by the saloon-keeper to his bartenders in good faith with 
the expectation that they will be obeyed, and with the intention 
that they should operate as a limitation upon the authority of such 
bartenders to make sales to minors, is a question of fact to be 
determined by the jury. 

CoNVICTION: SUFFICIENCY OF EvipENCE. The bill of ex- 

ceptions examined, and held that the evidence was sufficient to 

sustain the conviction. 


Error to the district court for Johnson county: JoHN 
B. Raper, Jupen. Affirmed. 


Jay C. Moors, for plaintiff in error. 


Willis E. Reed, Attorney General, Charles S. Roe and 
S. P. Davidson, contra. 
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BARNES, J. 


Herman Steinkuhler was tried by the district court for 
Johnson county on an information containing 20 counts, 
each of them charging him with having sold intoxicating 
liquor to minors. To the information Steinkuller plead- 
ed not guilty. A jury was impaneled, the evidence was 
taken, and the court instructed the jury, among other 
things, to find the accused not guilty on the eighth count 
of the indictment. After deliberation the jury returned a 
verdict of guilty on the other 19 counts of the indictment. 
A motion for a new trial was filed and overruled, and the 
accused was sentenced to pay a fine of $25 on each count, 
together with the costs of the prosecution. He has brought 
the case to this court by a petition in error, and hereafter 
the defendant in error will be designated as the state, and 
Steinkuhler will be called the defendant. 

It is-defendant’s contention that the evidence was not 
sufficient to sustain the verdict, and he argues that no 
fair-minded man could say that he was guilty of the of- 
fense charged beyond a reasonable doubt. This point, 
however, is not pressed with much vigor, and indeed we 
think it could not have been seriously relied on for a re- 
versal of the judgment. The testimony fairly shows that 
the defendant had been engaged in the sale of intoxicating 
liquors in Sterling, Nebraska, for several years; that he 
was well acquainted with the young men and boys in that 
vicinity ; that he saw them frequently in his saloon, and 
his bartenders served them whenever they ordered intoxi- 
cating liquors, without objection or even reproof on his 
part; that he had sometimes served them with such liquors 
himself. The testimony also shows that the persons men- 
tioned in the indictment as minors, to whom intoxicating 
liquors had been sold, were well known by the defendant 
and his bartenders to have been less than 21 years of age. 
The evidence contained in the bill of exceptions was 
amply sufficient to sustain the verdict on each count of 
the indictment. 
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Defendant’s second contention is that the court erred 
in giving the jury instruction No. 8 on his own motion. 
That instruction reads as follows: “If you find from the 
evidence beyond a reasonable doubt that a sale of intoxi- 
cating liquor was made by the defendant to any of the 
persons, minors, as alleged in the indictment, then it is 
not necessary for the state to prove the intent or motive 
of the defendant in making such sale. Neither is it neces- 
sary for the state to prove that such sale was made to the 
minor knowingly. A liquor dealer is bound to know that 
the person he sells liquor to is not a minor, and ignorance 
of the age of the person to whom the liquor was sold is 
no excuse, and, irrespective of good faith and honest in- 
tention, the mere fact of selling liquor to a minor consti- 
tutes the entire offense.” 

This court has spoken upon the above question in Secle 
v. State, 85 Neb. 109, where it was said: “In a prosecution 
against a saloon-keeper for selling intoxicating liquors to 
a minor, it is no defense that accused acted in ignorance 
of the minor’s age and without any intent to violate the 
law.” We adhere to the rule there announced, and the de- 
fendant’s second contention is therefore overruled. 

It is next contended that the court erred in refusing to 
give instruction No. 1, requested by the defendant, which 
reads as follows: “You are instructed that a sale of intoxi- 
cating liquor made by a servant without the express or im- 
plied authority of his master is not a sale by the master. 
And if you should find from the evidence in this case that a 
sale of liquor was made to a minor as alleged in the indict- 
ment by the servants of defendant Steinkuhler, and being 
against his express instructions, and not with his knowledge 
or consent and in violation of his orders, the defendant 
would not be responsible for such sale and your verdict 
should be not guilty.” : 

The record discloses that the court was justified in refus- 
ing to give this instruction. 

Instruction No. 11, given by the court on his own motion, 
reads as follows: “In the sale of intoxicating liquors to 

100 Neb.—? 
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minors the owner or keeper of a saloon is responsible for 
the acts of his servants and employees, and a sale by an em- 
ployee or bartender of a saloon-keeper is, in law, a sale 
made by the saloon-keeper himself, unless such sale is made 
in defendant’s absence and in violation of his orders.” This 
was followed by instruction No. 12, which reads :“If sales 
were made to any minors as alleged in the indictment by 
the defendant’s bartenders, without defendant’s authority 
and against his will, and contrary to his instructions, and 
when he was not present, such sales would not be the de- 
fendant’s acts and he would not be responsible in a criminal 
prosecution for such sales. But whether instructions not 
to sell to minors were given by the defendant to his bar- 
tenders in good faith with the expectation that they would 
be obeyed and with the intention that they should operate 
as a limitation upon the authority of such bartenders to 
make sales to minors is a question for you to determine 
from the evidence.” 

TLe rules contained in the instructions just quoted were 
approved by this court in Moore v. State, 64 Neb. 557, and 
in In re Lerger, 84 Neb. 128. It thus appears that the in- 
structions given by the court avoided the necessity of giving 
the requested instruction. 

Having answered all of the defendant’s assignments, and 
finding no reversible error in the record, the judgement of 
the district court is 
os AFFIRMED. 


BANKERS Surery CoMPANY, APPELLEE, Vv. JABEZ S. Cross, 
APPELLANT. 


FILep June 23, 1916. No. 18957. 


Indemnity: Counset Frees. A saloon-keeper’s surety which has pro- 
cured from a third person indemnity against all suits, charges, 
and expenses, including costs and counsel fees, by reason of such 
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suretyship, may recover from the indemnitor necessary counsel 
fees and expenses paid in defending an action on the saloon-keep- 
er’s bond against the principal and the surety, where the latter 
had reasonable cause to believe and did believe that such ac- 
tion on its part was necessary, though the principal had em- 
Ployed competent counsel to make a defense. 


APPEAL from the district court for Douglas county: Lez 
S. ESTeLie, JuDGE. Affirmed. 


I. J. Dunn, for appellant. 
W. C. Fraser, contra. 


Rose, J. 

This is an action by plaintiff, the Bankers Surety Com- 
pany, to recover $437.70 on a contract of indemnity ex- 
ecuted by defendant. Plaintiff became surety on the bond 
of John R. Hauber, a saloon-keeper in Nebraska City, 
but, before doing so, procured from Jabez 8. Cross, defend- 
ant,a contract in the penal sum of $5,000, indemnifying 
plaintiff “against all suits, actions, debts, damages, de- 
mands, costs, charges, and expenses, including costs and 
counsel fees,” by reason of plaintiff’s suretyship. Subse- 
quently Hauber and the Bankers Surety Company, surety 
on his bond, were sued for damages on account of the sale of 
intoxicating liquors. Hauber employed an attorney to de- 
fend the suit, and the surety company by its own attorney 
filed a separate answer and joined in the defense. After 
the trial had been commenced a compromise was effected. 
The present action was instituted to recover from Cross, 
the indemnitor, counsel fees, expenses and costs paid by 
the surety in defending the former action. The jury 
rendered a verdict in plaintiff’s favor for $381.12, and from 
judgment thereon defendant has appealed. 

The indemnitor contends that the evidence is insufficient 
to sustain a verdict in favor of the saloon-keeper’s surety, 
under the instructions of the court. The court instructed 
the jury that, if the surety had reasonable cause to believe 
that it would suffer loss unless it employed an attorney 
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to assist in the defense, it would be entitled to recover the 
reasonable value of the attorney’s fees and the amount of 
expenses and costs paid. It is insisted there is no proof 
that the surety had reason to believe that it was necessary 
to employ counsel in addition to that furnished by Hauber, 
the saloon-keeper. There was evidence tending to show 
that when the former action was commenced Hauber’s 
attorney notified the surety of the suit. No answer was 
filed on behalf of the surety except by its own attorney. 
The surety’s attorney conferred with Haubev’s attorney ia 
reference to the trial of the case and also interviewed the 
witnesses for the defense. Some of the necessary witnesses 
lived in Iowa and refused to attend the trial without pay- 
ment of their fees in advance. Hauber refused to advance 
the fees, and his surety did so. The evidence seems ‘to 
justify a finding in favor of the Surety on this issue. 

It is also contended that, since Hauber had employed 
counsel and since the indemnitor was financially respon- 
sible, the surety was not justified in employing additional 
counsel. The indemnity contract provided: 

“Tf the above bounden J. S. Cross, his executors or ad- 
ministrators shall, at all times hereafter, save harmless 
and keep indemnified the said the Bankers Surety Com- 
pany, its successors and assigns against all suits, actions, 
debts, damages, demands, costs, charges, and expenses, in- 
cluding court costs and counsel fees at law or in equity, 
and against all loss and damages whatever, that shall or 
may at any time hereafter happen or accrue to the said 
the Bankers Surety Company, its successors or assigns, 
for or by reason of the suretyship of the said the Bankers 
Surety Company, as aforesaid, then this obligation to be 
void and of no effect, otherwise to be and remain in full 
force and virtue in law.” 

The surety was a codefendant iu the suit against Hauber 
on his bond. The indemnity contract was the obligation 
of Cross, the indemnitor, and not that of Hauber. It 
indemnifies the surety against all suits and against all 
loss and damages, including counsel fees and expenses. 
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That Hauber had employed competent counsel did not 
necessarily prevent his surety from taking necessary steps 
to defend itself against liability in an action in which it 
was answerable as a codefendant. American Surety Co. v. 
Vinsonhaler, 92 Neb. 1, is relied upon by indemnitor, but 
that case is distinguishable. The language used in the 
opinion supports the position of the surety. In the opinion 
it was stated: “No doubt under this contract the surety 
ought to be protected against all necessary expenses in- 
curred in defending itself against liability on these bonds, 
and should be allowed to exercise a reasonable discretion 
as to necessary measures of defense; but the allegations 
of this petition indicate that the expenses sued for were 
unnecessary, and there is no allegation of circumstances 
showing any necessity for such expense, or even that the 
surety regarded such expense necessary.” 

In the present case the evidence justified a finding that 
the surety believed, and had reasonable cause to believe, 
that the expenses incurred were necessary. ‘The judgment 
is therefore 

AFFIRMED. 

SEDGWICK, J., not sitting. ahs 


ANNA SCHMINKE, APPELLANT, V. Dora SINCLAIR ET AL, 
APPELLEES. 


Futep June 23, 1916. No. 18967. 


1. Wills: Devise: Construcrion. While a limitation repugnant to 
a devise of the fee is void, a subsequent clause disposing of the 
property on the death of the devisee may be considered an in- 
dication of the testator’s intent, by means of the previous clause, 
to devise a life estate only, where such previous clause does not 
clearly and unequivocally devise the fee. 

A devise to testator’s widow “so long as 

she shall continue my widow and unmarried,” the property, in the 

event of her marriage or death, to be divided equally among the 
testator’s children, vests in the widow a life estate only, 
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APPEAL from the district court for Otoe county: JamEs 
T. Becuey, Jupen. Affirmed. 


George W. Berge and L. Ff. Jackson, for appellant. 
Paul Jessen and Livingston & Heinke, contra. 


Rose, J. 


This is an action for the construction of the will of 
Paul Schminke, who died in Otoe county, December 25, 
1892. Plaintiff is his widow, and defendants are his 
heirs. The will provided: 

“(1) I devise and bequeath all the estate and effects 
whatsoever and wheresoever, both real and personal, to 
which I may be entitled or which I may have power to 
dispose of at my decease unto my dear and beloved wife, 
Anna Schminke, so long as she shall continue my widow 
and unmarried; and in the event of her marriage or death 
I devise and bequeath the same to my children, to be 
divided between them as nearly as may be possible in’ 
equal shares, except as follows: 

“(2) I devise and bequeath to each of my sons, D. 
William Schminke and Charles Schminke, an additional 
sum of one thousand ($1,000) dollars in cash. 

“(3) And to my daughters, Mrs. Dora Sinclair and 
Augusta Schminke, an additional sum of five hundred 
($500) dollars in cash to each of them.” 

From a judgment of the district court decreeing that 
plaintiff took a life estate only, she has appealed. 

Plaintiff contends that the will vested in her a fee 
simple estate. subject to remarriage. She invokes the 
statute providing that every conveyance shall pass all the 
interest of the grantor therein unless a contrary intent ap- 
pears. Rev. St. 1913, sec. 6192. She argues that the first 
clause devised a fee, subject to remarriage, and that the 
subsequent limitation was void as being repugnant to 
the fee. Jittle v. Giles, 25 Neb. 313. ; 

The contention of plaintiff is answered in Loosing v. 
Loosing, 85 Neb. 66, 74, wherein it is said: “The intent 
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of a testator must control, and will be ascertained from 
the language of the will aided somewhat by a consider- 
ation of the facts and circumstances surrounding the 
testator as reflected from the evidence, but that intent 
will not be inferred in flat contradiction to, and in vio- 
lation of, well-established rules of law. We are committed 
to the principle that, if a testator in his will devises an 
estate in fee simple, a subsequent clause attempting to 
devise over any part of that estate is void. Spencer v. 
Scovil, 70 Neb. 87. We are satisfied with the principle 
stated in the cited case. The difficulty arises in applying 
the rule to the facts in the particular case. The rule does 
not of necessity apply merely for the reason that the first 
clause considered by itself might be construed as conveying 
a fee simple. The later clause. or clauses, may be read in 
connection with the first one for the purpose of advising 
the court whether it actually did transfer the fee, and if 
it does not in itself clearly and unequivocally do so, and 
by a comparison thereof with the remaining parts of the 
instrument the court is convinced that the testator did 
not in fact intend to vest the greater title in the first taker, 
the instrument will be construed accordingly.” 

The intention of the testator as expressed in his will 
as a Whole was to give his widow an estate which should 
terminate in the event of her marriage or death. In other 
words, he intended that, upon her death, or sooner in case 
of her marriage, the estate should be divided equally 
among all of his children. The intention to give his 
children a share of his estate is manifest. General and 
equivocal words in the first part of the will which, stand- 
ing alone, might vest the fee in plaintiff are to be consid- 
ered as limited by the subsequent clauses evidencing an 
-intent to devise only a life estate. 

The judgment of the district court is therefore 


AFFIRMED. 
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WILLIAM E. WHITTIER, APPELLEE, VY. Lorrin J. Riwey, 
APPELLANT. 


FILep June 23, 1916. No. 18884. 


Replevin: Ricut or Action. Where a contract of sale of a stock of 
merchandise provides that the seller shall retain possession of 
the stock until he has been paid from the sales thereof all above 
a stated sum, and that the purchaser shall take charge of and 
manage the business and out of the proceeds retain a sufficient 
sum to pay the actual running expenses of the business, and the 
profits on stock sold, over and above the invoice price plus 8 per 
cent. for freight, and the parties both enter into possession of 
the stock and business under such agreement, each party will 
be held to be in possession of the entire stock, jointly with the 
other, but for different purposes, the purchaser for the purpose of 
conducting the business and the seller for the purpose of pro- 
tecting his security by taking the money received from sales un- 
der the terms of the contract until the stock has been reduced to 
the amount of the purchaser’s stipulated interest; and replevin 
will not lie at the suit of either to disturb the possession of the 
other. 


APPEAL from the district court for Dawson county: 
HANSON M. Grimes, JuDGE. Reversed and dismissed. 


Hoagland & Hoagland and E. A. Cook, for appellant. 
George C. Gillan and Munson & Munson, contra. 


Fawcett, J. 

Plaintiff commenced this action in replevin in the dis- 
trict court for Dawson county, to recover possession of a 
stock of hardware and farm implements, then in the 
possession of defendant. Plaintiff prevailed, and defend- 
ant appeals. 

On February 25, 1913, plaintiff and defendant entered 
into a written contract, by the terms of which defendant 
agreed to convey to plaintiff a tract of land in Phillips 
county, Colorado, for an agreed consideration of $6,250, 
in addition to a trust deed, standing against the land, in 


Von. 100] JANUARY TERM, 1916. 105 


Whittier v. Riley. 


the sum of $3,750, which plaintiff assumed and agreed to 
pay. Plaintiff, in exchange for defendant’s equity in the 
land, agreed to sell and transfer to defendant a stock of 
hardware, implements, etc., situated in two certain build- 
ings in the city of Gothenburg, in this state. Defendant 
was to take the stock at wholesale cost plus 8 per cent. to 
be added for freight, and was also to take the fixtures at 
cost of the same to plaintiff. The contract recited that 
it was known to the parties that the stock would invoice 
more than $6,250, and provided that plaintiff should keep 
and retain possession of the stock until enough had been 
sold to reduce the same, together with the fixtures, to 
$6,250; that plaintiff, in retaining the receipts from sales 
until the stock was reduced, should allow defendant, out 
of the receipts, a sufficient amount to pay the actual run- 
ning expenses of the business. The profits on stock sold, 
over and above the invoice price plus 8 per cent., were to 
belong to defendant. The stock was to be reduced by May 
10. It was not reduced by that date, and the time was 
extended to May 17. The stock not having been sufficient- 
ly reduced by the latter date, a controversy between the 
parties arose, and each attempted to lock the other out 
of the building. Defendant gained possession, and on 
August 28 was ousted by injunction, which was subse- 
quently set aside and defendant restored to possession. 
September 8, 1913, plaintiff obtained exclusive possession 
under the writ in the present action. After the contract 
was entered into, an inventory of the stock was taken; 
whereupon defendant executed and delivered to plaintiff 
a deed to the Colorado land, and took the management and 
control of the business at Gothenburg. Upon the trial 
the district court, by request of the parties, construed the 
contract. The construction made by the court appears in 
the record. By that construction, the court found the 
transaction to be as above stated, and further found: 
“Riley (defendant) is in possession to manage and run 
the business. He bears the running expenses and the rent 
of the building. As consideration for the expenses and 


106 NEBRASKA REPORTS. [Vou. 100 


Whittier v. Riley. 


rent, Riley gets the profit in all goods sold above invoice 
price and 8 per cent. added for freight. Whittier (plain- 
tiff) is in possession of all the stock, as security for the 
difference between $6,250 and the invoice value of the 
stock.” ; 

The evidence sustains the construction of the court that 
defendant was in possession to manage the business; that 
he was to bear the running expenses and the rent of the 
building; and that plaintiff was in possession as security 
for the difference between $6,250 and the invoice value of 
the stock. It appears from the evidence that after the 
invoice was made defendant took charge of the business 
and thereafter conducted it in his name. The letter-heads 
and other stationery were in his name. New goods were 
purchased in his name and charged to his account. This 
being the status of the parties, could either maintain re- 
plevin against the other? We think not. Each party was 
in possession of the entire stock, jointly with the other, 
but for different purposes. Defendant was in possession 
for the purpose of conducting the business, and plaintiff 
for the purpose of protecting his security by taking the 
money received from sales, less the cost of conducting the 
business. Neither party had the right to disturb the 
possession of the other. Without pursuing the matter 
further, we think the court erred at the conclusion of the 
trial in not dismissing plaintiff’s action, as it is clear, 
under the very wording of the contract itself, and still 
more so when taken in connection with the evidence, that 
if plaintiff is entitled to relief of any kind. it is not by an 
action in replevin. 

The judgment of the district court is reversed and plain- 
tiff’s action dismissed, all at plaintiff’s costs. 


REVERSED AND DISMISSED. 


Morrissey, C. J., and SEDGWICK, J., not sitting. 
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Lorrin J. RILEY, APPELLEE AND CROSS-APPELLANT V. 
WILLIAM E. WHITTIER, APPELLANT AND CROSS-APPELLEE. 


FiLep JUNE 23, 1916. No. 18934. 


1. Partition: Prersonat Property. A court of equity has jurisdiction 
to decree partition or, if necessary, a sale of personal property 
owned in unequal shares by two parties cach of whom has a 
right of possession. 


2. Evidence examined, and held sufficient to sustain a suit for an 
accounting and for the partition of personal property. 


APPEAL from the district court for Dawson county: 
Hanson M. Grimes, Jupee. Affirmed as modified. 


George C. Gillan and 7. E, Munson, for appellant. 
HE. A. Cook and Hoagland & Hoagland, contra. 


FAWCETT, J. 

From a decree of the district court for Dawson county, 
ordering a partition of the stock and fixtures of a hard- 
ware and implement business, in the city of Gothenburg, 
and stating an account of the interests of the parties there- 
in, defendant appeals, and plaintiff presents a cross- 
appeal. ; 

February 25, 1918, plaintiff and defendant entered into 
a contract whereby plaintiff sold to defendant a tract uf 
land in Phillips county, Colorado, the consideration being 
$6,250 and the assumption by defendant of a mortgage 
of $3,750. The consideration of $6,250 was to be paid by 
the transfer to plaintiff of defendant’s stock of hardware 
and implements at Gothenburg. It was known at the 
time that the stock would invoice more than $6,250, and 
it was provided that defendant should retain possession 
of the stock until it was reduced to $6,250. Plaintiff was 
to conduct the business. Actual expenses were to be paid 
out of the receipts, but were not to be charged against de- 
fendant’s share of the stock. It was also agreed that plain- 
tiff should pay rent upon the building occupied by the 
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’ stock from April 1, 1918. The stock was not reduced by 
May 10, 1913, as provided in the original agreement, and 
the time was extended to May 17, 1918. The stock not 
having been sufficiently reduced by that time, a contro- 
versy between the parties arose, and each attempted to 
lock the other out of the building. Plaintiff gained pos- 
session of the building, and on August 28, 1913, was ousted 
by injunction, which was subsequently set aside and plain- 
tiff restored to possession. September 8, 1913, defendant 
obtained exclusive possession in an action of replevin and 
has since retained such possession. That action was ap- 
pealed to this court, and, at the present sitting, the judg- 
ment was reversed and the action dismissed. Whittier v. 
Riley, ante, p. 104. June 18, 1914, plaintiff commenced 
this suit. The petition alleges the facts above narrated, 
sets out the contract, and prays the court to adjust the 
equities between the parties and partition the property. 
The trial court made findings as to the interest of each 
party, prescribed several methods by which the parties 
might adjust the matter between themselves, and decreed 
that, in the event of their failure to adopt any of such 
methods, J. M. Alexander, as referee, should make a divis- 
ion of the stock in accordance with the findings of the 
court. 

The principal contention of defendant is that the petition 
does not state a cause of action. The argument is that the 
contract entered into February 25, 1913, constituted a 
chattel mortgage and not a partnership, and that partition 
of the personal property could not be had. From an in- 
spection of the contract and a consideration of the object 
sought, it is evident that the parties did not intend to 
enter into the relationship of mortgagor and mortgagee. 
It is not now necessary to decide what is the correct name 
for the situation created by the contract. The relation is 
rather one of a common ownership, in disproportionate 
shares, of a mass of unlike and unequal property, each party 
having a right of possession of the whole. The stock 
originally invoiced $15,169.90; $11,479.89 at the commence- 
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ment of the replevin action, and $10,112.27 when the 
present suit was instituted. Joint possession as contem- 
plated by the contract had proved unsatisfactory. Neither 
party was entitled to the exclusive possession of the 
property. Under these circumstances partition is a proper 
remedy. In Pickering v. Moore, 67 N. H. 533, 31 L. R. A. 
698, it is said: “A tenant in common of personal as well 
as real property has a right to partition if partition is 
possible, and, if not, to a regulation of its use equivalent 
to partition or to a sale. Coke Lit. secs. 164b, 165a; 
Stoughton v. Leigh, 1 Taunt. (Eng.) 402, 411, 412; Morrill 
v. Morrill, 5 N. H. 134, 185; Crowell v. Woodbury, 52 N. H. 
613. On partition he is entitled to no particular part of 
the property, but only to his due proportion in value and 
quality of the whole. When it consists of chattels differing 
in quality and value, an appraisal of the value and a con- 
sideration of the qualities of the several chattels are es- 
sential to an assignment to each of his just share. In 
this case, as in that of a single indivisible chattel, if the 
parties cannot agree upon the use, sale, or division, judicial 
intervention is necessary. Until an adjudication of their 
rights, neither can assert a title in severalty to any portion 
of the property.” This is the general rule. Smith v. Dunn, 
27 Ala. 315; Godfrey v. White, 60 Mich. 443; Tinney v. 
Stebbins, 28 Barb. (N. Y.) 290; Neal v. Suber, 56 S. Car. 
298; 6 Pomeroy, Equity Jurisprudence, sec. 705; Freeman, 
Cotenancy and Partition (2d ed.) sec. 426. 

. Barr v. Lamaster, 48 Neb. 114, and Phillips v. Dorris, 
56 Neb. 293, relied upon by defendant, relate to partition 
of real estate, and do not hold that a court of equity can- 
not, under any circumstances, decree partition of personal 
property. 

Upon the cross-appeal plaintiff contends that the trial 
court erroneously charged plaintiff with items and credited 
defendant with other items. A review of the interests of 
the parties will be less complicated by a consideration of 
the matter from defendant’s standpoint. In the first in- 
voice in March, 1913, the fixtures and stock were appraised 
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at $15,169.90. The contract provided that defendant was 
to keep and retain possession of the stock until enough was 
sold to reduce the value of the remainder to $6,250. Ex- 
penses were to be borne by plaintiff, and the business was 
to be conducted by him. It was further provided that 
defendant should “receive the difference between the in- 
voice price of the said stock and fixtures and $6,250.” 
A fair construction of the contract is that defendant 
should receive the difference between the invoice value, 
$15,169.90, and $6,250, or $8,919.90. In order to reduce 
the stock, auction sales were first held, but this practice 
was abandoned. It was necessary to purchase some ad- 
ditional stock to keep the trade. Most of the running ex- 
penses were paid out of the proceeds. Defendant, to Sep- 
tember 8, 1913, the date of the commencement of the re- 
plevin action, had received $2,704.01 out of the proceeds of 
sales. He had, however, out of his own money, paid obli- 
gations of plaintiff aggregating $864.08, viz.: Judgments 
for goods furnished while the business was conducted in 
plaintiff’s name, $150.19; interest on the Colorado mort- 
gage and delinquent taxes on the land, $160.59; taxes on 
the stock of goods, plaintiff’s share, $68.25; rent owing to 
defendant for five months, $485. He is entitled to deduct 
this sum from the amount received, leaving $1,839.98, as 
the net sum received by him. His share of the stock, at 
the commencement of the replevin action, was therefore 
$7,079.92. Other items of credit claimed by defendant are 
disallowed, since the payments were made out of the pro- 
ceeds of goods sold, and not from the net proceeds with 
which he is charged. Costs of the replevin action are not 
allowed in this suit, but will follow the judgment in that 
action. At the commencement of the replevin action the 
stock invoiced $11,479.89. Defendant’s share was $7,079.- 
92. Plaintiff’s share was $4.399.97, less $855.61, indebted- 
uess for goods purchased by him, making his net share 
$3,544.36. The book accounts outstanding at the com- 
mencement of the replevin action belonged to plaintiff, in 
- addition to his share in the stock. The amount of this 
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item seems to have been $1,500, but it is not clear that all 
the accounts accrued after he took charge of the business 
in March, 1913, nor what part of the accounts he has col- 
lected. This item must therefore be left for ascertainment 
by the district court. At the commencement of the re- 
plevin action the stock was invoiced and was delivered to 
defendant and has been in his charge since that time. The 
invoice September 8, 1913, when defendant took charge, 
was $11,479.89. At the commencement of the present suit 
the invoice was $10,112.27. Unpaid accounts for goods 
purchased since March, 1918, amounted to $1,009.35. At 
the commencement of this suit the net assets were $9,102.- 
92. Plaintiff’s interest was $3,544.36. Defendant’s interest 
was $5,558.56. The difference between the net assets when 
defendant took charge September 8, 1913, and June 18, 
1914, the date of the commencement of this suit, was $1,- 
521.36. Defendant had charge of the property, conducted 
the business, and collected the proceeds of sales. The de- 
crease in the net assets should be charged against him and 
not against plaintiff. The decrease of $1,521.36 deducted 
from $7,079.92, his interest September 8, 1913, leaves $5,- 
558.56, due him, and $3,544.36, due plaintiff at the com- 
mencement of this suit. 

Plaintiff complains because the trial court taxed the 
costs of the receivership proceedings against him. The 
receiver was appointed on his application, but was later 
discharged because he failed to furnish bond. The costs 
were properly taxed against him. 

Both parties are to blame for the situation in which they 
now find themselves. We are unable to say which is the 
more in fault. That they cannot carry out their contract 
of February 25, 19138, is clear. It is therefore the duty 
of the court to settle the controversy. We concur in the 
holding of the district court that this is a proper case for 
partition, but the decree is modified in the following par- 
ticulars : 

The interest of plaintiff in the property in controversy, 
at the time of the commencement of this suit, is found to 
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be $3 544.36, and the interest of defendant on that date 
$5,558.56. It is ordered and adjudged that, within 30 days 
from and after the filing of the mandate of this court in 
the district court, defendant pay to plaintiff the amount of 
plaintiff’s interest as herein found, viz., the sum of $3,544.- 
36, with interest at the rate of 7 per cent. per annum from 
the date of the commencement of this suit; that upon such 
-payment being made defendant’s ownership and possession 
of the entire stock and fixtures shall stand quieted and 
confirmed in him, and all rights of plaintiff to the use of 
said building shall thereupon become and be terminated ; 
that defendant shall pay all outstanding indebtedness for 
goods purchased, and shall also account to plaintiff for the 
book accounts outstanding at the time of the commence- 
ment of the replevin action; that, in the event of defend- 
ant’s failure to make such payment to plaintiff within said 
time, the referee, appointed by the decree of the district 
court, shall take possession of said building, stock, and 
fixtures, and proceed to sell first the stock, and, if neces- 
sary, next the fixtures, under the direction of and in the 
manner which may be ordered by the district court, and 
apply the net proceeds arising from such sale to the pay- 
ment to plaintiff of the said sum of $3,544.36, with interest 
at 7 per cent. from the date of the commencement of this 
suit to the dates of the payment by such receiver of any 
amounts paid to plaintiff hereunder; that, when the full 
sum of $3,544.36, with interest, shall have been paid to 
plaintiff, the residue and remainder of such stock, fixtures, 
and book accounts, after accounting to plaintiff for the 
book accounts outstanding at the commencement of the 
replevin action, shall be delivered to defendant and the 
receiver discharged. It is further ordered that all costs in 
this proceeding, except those taxed to plaintiff, as herein- 
before approved, shall be divided equally between the 
parties hereto, and be so taxed. 

As herein modified, the judgment of the district court is 
affirmed. 

AFFIRMED AS MODIFIED. 
Morrissey, C. J., and Sepcwick, J., not sitting. 
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Home Savincs BANK OF FREMONT, APPELLEE, v. A. C. 
SHALLENBERGER, APPELLANT. 


Finep June 23, 1916. No. 19366. 


Appeal: Law oF THE Case. When this court upon appeal determines 
the law of the cage, the trial court is bound thereby, and its judg- 
ment accordingly will not under any ordinary conditions be dis- 
turbed upon another appeal. 


APPEAL from the district court for Harlan county: 
Harry 8. DUNGAN, JupDer. Affirmed. 


J. G. Thompson, Flansburg & Flansburg and John Ever- 
son, for appellant. 


John L. Rice, contra. 


SEDGWICK, J. 


This is the third time this case has esi before this 
court. 82 Neb. 507; 95 Neb. 593. Twice the case was sub- 
mitted to the jury, and the jury found in favor of the 
defendant. Upon this last trial the court, supposing it 
was following our former decision in this case, instructed 
the jury to find for the plaintiff. The facts are sufficiently 
stated in the former opinions. The defendant has com- 
plicated the case somewhat by changing his position from 
time to time. He has filed at least four different answers. 

The defendant now insists in the brief that there was 
sufficient evidence that Shelly-Rogers Company misrep- 
resented matters to him when he signed the guaranty of 
payment of the note, so that that question should have 
been submitted to the jury. In the last of the former 
opinions in this case it was said that “the charge of fraud 
committed by the Shelly-Rogers Company was not sus- 
tained and it is unnecessary to inquire what effect proof 
of fraud on its part would have upon the rights of plain- 
tiff.’ That is to say, Shelly-Rogers Company was offering 
to sel] this note to the plaintiff bank and the bank would 
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not take the note unless this defendant would continue 
to guarantee the payment. Therefore Shelly-Rogers Com- 
pany procured the defendant to guarantee the payment, 
and the bank then took the note. The opinion holds that 
the guaranty is an absolute one, and that it goes with the 
note, so that an innocent purchaser of the note would take 
it with the guaranty, and would not be responsible for 
the manner in which some prior owner of the note had 
procured the defendant to guarantee the note. This, by 
the former opinions, has become the law of the case. If 
this case is ever going to be ended, it will have to be done 
by the court, since the questions are questions of the law: 
of negotiable paper with which the jury is not supposed to 
he familiar. It is clear that this bank purchased this note 
in the regular course of business, without notice of any 
defense, and relying upon the guaranty of the defendant, 
and under the law of the case as settled in our former de- 
cision is entitled to recover. 

The trial court followed our decision, and its judgment 
is 

AFFIRMED. 


LETTON, J., concurring. 

I concur for the reason that even if, as the amended 
answer now pleads, defendant had been released as a 
guarantor of a former note by its extension without his 
consent, the additional extension of time granted to the 
maker of this note by reason of the execution of this 
guarauty is sufficient consideration to bind him, even 
though a stranger to the instrument.. 


Morrissey, C. J., dissenting. 


This is the third time this case has been before the — 
court. The first opinion is found in 82 Neb. 507, and the 
second in 95 Neb. 593. In 1901 defendant was in the 
banking business at Alma, Nebraska, and Shelly-Rogers 
Company was in the live stock commission business at 
South Omaha. Cattle belonging to the Shelly-Rogers Com- 
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pany were sold to one W. P. Summers through the agency 
of defendant and another. Summers was then living at 
Lamar, Nebraska. Sunimers executed a note in the sum 
of $830, dated October 21, 1901, Gue June 6, 1902, in pay- 
ment for the cattle, and also executed a chattel mortgage 
covering the cattle to secure the payment of the note. De-. 
fendant indorsed or gtaranteed this note and delivered it 
to Shelly-Rogers Company. There was some profit or 
commission realized by defendant; the amount not being 
shown by the record. 

The note was not paid at maturity, but a renewal note 
was taken June 6, 1902, falling due December, 1902. De- 
cember 9, 1902, the original note and mortgage were sur- 
rendered and the mortgage released of record. December 
16, 1902, Summers executed a renewal note and mortgage, 
which Shelly-Rogers Company sold to plaintiff, December 
20, 1902, but with the promise, however, that they would 
procure the guaranty of defendant on said note. On the 
same day Shelly-Rogers Company wrote defendant, so he 
testifies, that Summers desired to make a renewal of the 
note which defendant had previously guaranteed; that 
they were willing to make the renewal provided he would 
Sign the guaranty, which they inclosed, and which is set 
out at length in the former opinions. He also says they 
inclosed a slip giving a list of cattle covered by the mort- 
gage which showed that the note was amply secured; that, 
relying on their statement, and believing that this was a 
renewal of the note dated October, 1901, on which he was 
liable as a guarantor, he signed the guaranty which is now 
in suit; that the note which he had guaranteed had been 
fully released and his liability thereon discharged in June, 
1902; that the note taken in June, 1902, had also. been re- 
newed and the new note sold and delivered to plaintiff at 
the time they made these representations to him, but these 
facts were concealed, and he was induced to sign on the rep- 
resentation that the note which was being renewed was 
the one executed in October, 1901, and on which he was 
liable as indorser or guarantor; that he would not have 
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signed the guaranty had the truth not been concealed from 
him, and that there was no consideration for the guaranty 
which is in suit. On each of the other trials the jury found 
for defendant, but on the last trial the court directed a 
verdict for plaintiff, and defendant has appealed. 

Appellee contends that all of the issues involved were 
determined by our former opinions in this case. The dis- 
trict court must have taken the same view; but appellant 
maintains that there were new issues raised by the amended 
answer, namely, that the signature to the guaranty was 
procured without consideration, by concealment of the true 
facts, and by falsely representing to him that he was guar- 
anteeing the renewal of a note which he had once guaran- 
teed, and on which he was then liable, and that his signa- 
ture to this guaranty would work an extension or renewal 
of this old note, and that without this new guaranty this 
renewal would not be taken, while in truth and in fact the 
note which he had previously guaranteed had been surren- 
dered, and his liability thereon had ceased; that this 
guaranty would not, and did not, procure the extension of 
time, or renewal of any note, but that this renewal had al- 
ready been effected, that the new note had been given 14 
days before, and had been sold and delivered to plaintiff 10 
days before defendant executed the guaranty; and that 
“had defendant been advised of the actual state and con- 
dition of the said Summers note, he would have refused to 
Sign said slip.” 

The correctness of the court’s ruling depends on 
whether there was any question of fact, not previously de- 
termined, for the jury to determine from the evidence. 
The first opinion, so far as material here, reiterated the 
rule that “the extension of time of payment to a principal 
debtor is a sufficient consideration to support a new con- 
tract of guaranty made after the date of the renewal of 
such obligation, especially when the guarantor at the time 
of making such guaranty is still liable as guarantor for 
the payment of the debt renewed.” 
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This was reiterated in the second opinion, and a number 
of other questions determined. The law laid down in these 
opinions is nowhere questioned on this appeal. On the last 
trial defendant by amended answer alleged, in substance, 
that this guaranty was procured by fraud. Defendant’s 
testimony supports this allegation of the answer. It is true 
that there are many things in the record to raise an issue 
on this question. The answers filed on the former trials 
are incorporated in the bill of exceptions, the correspond- 
ence between the parties is shown, and excerpts from the 
briefs heretofore filed by appellant are set out in the brief 
of appellee. From these it is argued that defendant guar- 
anteed the renewal note given by Summers in June, 1902, 
and was still Hable thereon when‘he executed the guaranty 
in suit, in December of that year. This guaranty was mailed 
to defendant by Shelly-Rogers Company, but the letter 
accompanying it was not produced. Defendant testified 
that he did not guarantee the renewal note taken in June, 
1902, and did not know that a new note was taken in June 
until the second trial of this case, and had no knowledge 
whatever that the note had been extended or that he had 
been released. There is testimony for the plaintiff show- 
ing that the defendant had guaranteed the note executed in 
June, and that his liability still existed. Indeed, there is a 
sharp conflict in the evidence on this question, and differ- ~ 
ent minds may draw different conclusions therefrom. This 
is a question that has not been determined on either of the 
former trials, and is a material question of fact which 
ought to have been submitted to the jury. 

The material questions presented were: (a) Had defend- 
ant already been released from liability on his original 
guaranty at the time he executed the guaranty in suit? 
and (b) was he induced to sign this guaranty by the false 
representations made by Shelly-Rogers Company at the 
time his signature was procured? On the record a verdict 
might be sustained for either party. Such being the case, 
it was error to instruct a verdict for the plaintiff. Defend- 
ant was entitled to have these questions submitted to the 
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jury. They did not fall within “the law of the case,” be- 
cause they were then presented for the first time. 


Hamer, J., dissenting. 

As I understand it, the defense made in this case at the 
last trial in the district court had never been made before, 
and the district court was in no way bound either by the 
judgment of this court or by any rule of law or precedent. 
I think the judgment of the district court should be re- 
versed, and I dissent from the majority opinion. 


ORA ROOKSTOOL, APPELLANT, V. CUDAHY PACKING CoMPANY 
ET AL., APPELLEES. * 


Firep June 23, 1916. No. 18647. 


Master and Servant: Ingury To SERVANT: LiaBitity. If the employ- 
ment of a child under the age of 14 years is the proximate cause 
of an injury to such child while in such employment, then the 
employer is liable in damages for the injury sustained. 


APPEAL from the district court for Douglas county: 
_ George A. Day, JUDGE. Reversed. 


Murphy & Winters, for appellant. 
Gurley, Woodrough & Fitch, contra. 


HAme_R, J. 

This action was brought in the district court for 
Douglas county by the plaintiff, Ora Rookstool, through 
his next friend, his mother, Lillian Sheets, to recover dam- 
ages claimed to have been sustained by him while he was 
in the employment of the Cudahy Packing Company. He 
was in the hog-killing department of the packing plant 
operated at the time of the injury in South Omaha. The 
plaintiff was 13 years of age. On the 22d day of May, 1910, 
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after he had finished his day’s work, he was about to leave 
the packing house. He stood at the entrance of the ele- 
vator shaft, intending to board the elevator for the pur- 
pose of leaving the plant.. To find out the position of the 
elevator he looked into the elevator shaft, and it suddenly 
decended and struck him on the back of the head, tearing 
the top of his scalp loose and knocking out his teeth. 

The above facts were set up in the plaintiff’s petition. 
In its answer the defendant admitted that the plaintiff 
was in their employ, and that he had received an injury by 
thrusting a part of his body into the elevator shaft, but 
charged that the injury was caused by the negligent act 
of the plaintiff in placing part of his body within the ele- 
vator shaft so that the same was struck. A jury was im- 
paneled and the evidence was taken; and at the conclusion 
the defendant moved the court to direct a verdict in favor 
of the defendant or discharge the jury, and to enter judg- 
ment for the defendant. This motion was sustained by the 
court, and the jury were discharged, and the cause was 
dismissed at the cost of the plaintiff. There was a motion 
for a new trial, plaintiff claiming that the decision was 
not sustained by sufficient evidence, that it was contrary 
to law, and for errors of law occurring at the trial, and be- 
cause the court erred in discharging the jury and in ren- 
dering judgment for the defendant. 

The testimony of the plaintiff was to the effect that he 
was injured while working in the killing department, 
breaking jaws and trimming pigs’ feet; that he had been 
working at the packing house about six months when he 
was hurt; that he had had no other packing house ex- . 
perience. On the day he was hurt, at about half past 5 
o’clock in the afternoon, he went up to the dressing room 
and changed his clothes, and stopped by the elevator and 
stood there, and then looked into the elevator shaft to see 
where the elevator was. He had used this same elevator al- 
most every day. It was his means of leaving the plant. Be- 
sides knocking his teeth loose, his scalp was peeled up over 
his head. He was in the hospital nearly three weeks. Dur- 
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ing the time that he waited for the elevator and up to the 
time when he was struck there was no warning of any | 
bell or gong, or warning of any kind. He had not been 
talked to about the danger of being around the elevator; 
he had not been warned against looking into the elevator 
shaft. While his head was in the elevator shaft down came 
the elevator from above. There was a bell on the floor 
where the plaintiff was, but the defendant did not ring it. 
The elevator was not supposed to move until the bell 
sounded. 

The plaintiff testified: “No, sir; there wasn’t no gong 
rang atall.” It appears that no one instructed the plaintiff 
concerning the danger of being about the elevator. “Q. 
During the six weeks of your employment with the com- 
pany, did any person, foreman, or subforeman say anything 
to you concerning the danger of being about and around 
the elevator? A. No, sir; they did not. Q. Did any 
foreman or subforeman caution you against looking into 
the elevator shaft? A. No, sir. 

Clyde Hague, a witness for the plaintiff, testified that 
he worked in the same department with the plaintiff, and 
that he went with him to the elevator; that he never 
thought that the car would move without the bell rang be- 
forehand. 

The plaintifi’s mother testified: “Ora was 13 years old, 
going to be 14 the 26th day of June, and he was hurt the 
22d day of May. Q. What was his health prior to that 
injury? A. Why, he was a big, husky boy; he did a man’s 
work; he was a lively boy and smart, and of course you 
can see the condition of him today.” She further testi- 
fied: “Well, since that injury, he is just sluggish, he can’t 
work, that is all; he is a boy that can’t work.” 

The defendant’s motion for a directed verdict was based 
upon the contention that the plaintiff was guilty of con- 
tributory negligence, and that there was no negligence on 
the part of the defendant company. It is alleged that the 
court erred in holding that the defendant was not guilty 
of negligence. It is also alleged that the court erred in 
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holding that the plaintiff was guilty of contributory neg- 
ligence; also that the court erred in not sustaining the 
plaintiff’s motion for a new trial; also that the court erred 
in sustaining defendant’s motion for a directed verdict. 

Under the statute, no child under the age of 14 years 
shall be employed, permitted or suffered to work in, or in 
connection with any theater, concert hall, mercantile in- 
stitution, store, office, hotel, laundry, manufacturing es- 
tablishment, bowling alley, passenger or freight elevators, 
factory or work shops, or as a messenger or driver there- 
for, within this state. Rev. St. 19138, sec. 3575 et seq. 

Under section 3576, this inhibition as to the various em- 
ployments mentioned in section 3575 is made to apply to 
children between 14 and 16 years of age, unless the person 
or corporation employing the child procures and keeps 
on file and accessible to the truant officers of the town or 
city, the state commissioner of labor, and his deputies. and 
the members of the state board of inspection, an employ- 
ment certificate as prescribed by statute, and also keeps 
two complete lists of all such children employed therein, 
one on file and one conspicuously posted near the principal 
entrance of the building in which such children are em- 
ployed. 

If the employment of an infant under the age of 16 
years, contrary to the provisions of the statute, is the 
direct cause of an injury to a child, his master is liable 
therefor. 

In Hankins v. Reimers, 86 Neb. 307, it is held, as stated 
in the syllabus: “If the employment of an infant under 
the age of 16 years, contrary to the provisions of the stat- 
ute, is the proximate cause of an injury to the child, his 
master is liable therefor.” In that case it is stated in the 
petition that the deceased was under the age of 16 years at 
the time of his death; that he was ignorant of the dangers 
incident to the work in which he was employed, and that 
because of his immaturity he was incapable of appreciating 
the dangers attendant upon said work; that the defendant 
unlawfully, wrongfully and negligently directed said ser- 
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vant to work in a cave where the work was dangerous to 
life and limb. In the body of the opinion it is said: “If 
an infant is injured as the proximate result of engaging at 
his master’s request in a vocation which the legislature has 
forbidden an infant of that age to follow, the master is 
liable.” This court cited with approval : Lenahan v. Pittston 
Coal Mining Co., 218 Pa. St. 311; Platte v. Southern Photo 
Material Co., 4 Ga. App. 159; Starnes v. Albion Mfg. Co., 
147 N. Car. 556; Leathers v. Blackwell Durham Tobacco 
Co., 144 N. Car. 330. 

It is competent for the legislature in the exercise of the 
police power to fix an age below which children may not 
lawfully be employed in dangerous occupations. Lenahan 
v. Pittston Coal Mining Co., 218 Pa. St., 311; Stehle v. 
Jaeger Automatic Machine Co., 220 Pa. St. 617; Fortune v. 
Hall, 122 App. Div. (N. Y.) 250, affirmed, 195 N. Y. 578; 
Casteel v. Pittsburg Vitrified Paving & Building Brick Co., 
83 Kan. 533; Strafford v. Republic. Iron & Steel Co., 
238 Ill. 871, 128 Am. St. Rep, 129; Jnland Steel Co. v. 
Yedinak, 172 Ind. 423, 139 Am. St. Rep. 389; American Car 
& Foundry Co. v. Armentraut, 214 Tll. 509; Smith’s Adm’r 
v. National Coal & Iron Co., 135 Ky. 671. 

In a note to Louisville, H. & St. L. R. Co. v. Lyons, 155 
Ky, 396, in 48 L. R. A. n. s. 667, where the cases are collec- 
ted, upon the question of the defense of contributory neg- 
ligence where the plaintiff was a minor employed contrary 
to a child labor statute, it is said: “As shown in the 
earlier notes upon the subject presented by the title to the 
present note, there is considerable conflict of opinion. 
The same conflict is also shown in the later cases, although 
it may be said that the view is apparently growing that 
neither -contributory negligence nor assumption of risk 
can be relied upon by the master as a defense to an action 
for injuries to a child who is employed under the statutory 
age.” 

In the case cited it is said in the body of the opinion: 
“The child, in accepting employment, does not knowingly 
violate any law or purposely do any wrong, but the em- 
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ployer does, and, between the two, the employer, for the 
benefit of the child, should bear all the burden, and the 
child none. In other words, the employer should be re- 
quired, so far as compensation can do it, to put the child 
in the same condition as he would have been except for 
the wrongful employment which caused his injury. We 
therefore hold that neither the doctrine relating to assumed 
risk or fellow servants or contributory negligence has any 
place in the application of this statute. The employer 
takes all the risk, the child none. It is true this construc- 
tion makes the employer an insurer of the safety of the 
child, and so he should be. The lives and limbs of child- 
ren are too valuable to be sacrificed in dangerous employ- 
ments, and if an employer, in violation of the statute, en- 
gages the services of a child in such an employment, he 
must see to it that no harm comes to him, or, if it does, 
he must compensate him, in so far as money can do, 
for the injury inflicted. * * * But the child labor stat- 
ute prohibits-the employment of children. It is unlawful 
to employ them, and the fact that it is unlawful to em- 
ploy them is the reason why the employer who violates 
the statute should not be permitted to shield himself from 
his own wrong by setting up a defense that the child and 
not himself caused the accident. Except for his unlawful 
act in employing the child he could not have been injured, 
and the employer should not be permitted to take ad- 
vantage of his own unlawful act by putting the conse- 
quences on an innocent party.” 

In the following cases it is held that, where a minor 
has been employed in violation of the statute, the master 
so employing him cannot rely upon assumption of risk as 
a defense. Alweller v. Jordon Shoe Co., 143 Ill. App. 332; 
Fortier v. The Fair, 153 Tl. App. 200; McNally v. Stand- 
ard Railway Equipment Co., 165 Ml. App. 371; Madden, 
Son & Co. v. Wilcox, 174 Ind. 657; Pinoza v. Northern 
Chair Co., 152 Wis. 473. 

There is a contention in this case to the effect that 
plaintiff cannot rely upon the statute because the case was 
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tried in the district court on the theory of a common 
law liability, and that the plaintiff cannot change his 
theory of the case. The petition alleged that the plaintiff 
was less than 15 years of age, and that, being a minor, 
he was not familiar with the dangers incident to the 
operation of said elevator and did not appreciate or un- 
derstand the same, and did not know of the danger that 
might come to him by looking into the elevator shaft; that, 
according to the usage and custom covering the operation 
of said elevator, it was not to pass from an upper floor 
to a lower floor without first sounding an alarm or a gong 
warning persons that said elevator was about to approach 
from above; that said elevator was operated by defend- 
ant. The defendant’s answer admitted plaintiff’s employ- 
ment and that he received the injury, and alleged that he 
carelessly and recklessly placed his body within the ele- 
vator shaft. 

It appears that the plaintiff pleaded his age to be less 
than 15 years when injured, and his age was proved by 
him and also by his mother to be one month less than 
fourteen years. His employment is shown to have been 
in violation of the statute. It is also shown that he was 
not instructed concerning the danger attendant upon the 
use of an elevator. In the petition plaintiff alleges that 
he was a minor, and not familiar with the dangers incident 
to the operation of an elevator; that he did not appreciate 
the dangers belonging to the operation of said elevator, 
and did not understand or appreciate the specific charge of 
looking into the elevator shaft; that he was not warned 
concerning the same, and was not told of the danger of 
being caught by the descending elevator while looking 
into the shaft. There could have been no purpose in the 
allegation touching the plaintiff’s age, except to show that 
his employment was forbidden by law. The same is true. 
touching the testimony concerning his age. There could 
have been no purpose in the plaintiff pleading the fact that 
he was a minor, and that he was not familiar with the 
dangers incident to the operation of an elevator, except to 
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show that he was a child and in danger because of his im- 
maturity. Neither could there have been any purpose of 
procuring testimony touching his age, except to show that 
there was a violation of the statute. At this point it may 
be proper to state that there are two classes of children. 
The employment of those under 14 years of age is pro- 
hibited absolutely, while the employment of those between 
14 and 16 years of age is not prohibited if certain restric- 
tions are observed. The petition in this case alleges that 
the plaintiff was “less than 15 years of age,” and the 
_ testimony shows that he was under 14. The section re- 
lating to the matter reads: “No child under the age of 
16 years shall be employed in any work which by reason 
of the nature of the work, or place of performance, is 
dangerous to life or limb, or in which its health may be 
injured or its morals may be depraved.” Rev. St. 1913, 
sec. 3587. 

What was said by Judge Day about the boy putting his 
head in the elevator shaft shows that the district court 
held that the plaintiff should exercise the same care and 
prudence that would be required of a grown person. The 
district court seems to have overlooked the fact that the 
defendant’s liability depended upon the wrongful employ- 
ment of one whose age prohibited such employment. 

The facts set up in the petition allege a liability because 
of the fact that the plaintiff was a minor and did not know 
and appreciate the dangers incident to the operation of 
the elevator in the packing house, or understand the danger 
of looking into the elevator shaft, and that he had not 
been warned or instructed by the defendant company con- 
cerning the matter; that he was caught between the floor 
of the descending elevator and the gate or guard rail 
over which he was leaning. It is also alleged.in the petition 
that the plaintiff was engaged in the hog killing depart- 
ment at the time of his injury, and that he was less than 
15 years of age. There appears to have been no objection 
to the testimony of the plaintiff and his mother that he 
was really less than 14 years of age. 
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The plaintiff to maintain a case was bound to plead and 
prove facts tending to support a verdict and judgment and 
sufficient to sustain the same. When he shows that his 
employment was forbidden under the child labor statute, 
and that he was injured while engaged in such employ- 
ment, and because of the same, he has shown enough to 
sustain a verdict and judgment. If these facts have been 
shown and a defective charge of negligence has also been 
made, and there is also insufficient proof to sustain it, 
the verdict and judgment must have stood anyway, if there 
had been a verdict and judgment based upon evidence, be- 
cause they would rest upon the forbidden employment and 
the injury. But in this case facts are stated which tend 
to show that the defendant incurred a liability for neg- 
ligence under the common law, and also a liability because 
the plaintiff’s employment was forbidden under the child 
labor law by the sections of the statute referred to. The dis- 
trict court determined that there was no common law 
liability, but the judge did not undertake to determine 
Whether there had been a violation of the child labor law. 
If the plaintiff had two reasons entitling him to recover, 
he was not obliged to rest upon one of them. If the reasons 
did not conflict with each other, then he had a right to 
stand on both of them. There was no motion to compel 
the plaintiff to elect. There was no submission of the facts 
concerning alleged negligence of the defendant in failing to 
ring the gong before the elevator started down. Of course, 
if the plaintiff was entitled to a verdict of the jury as to 
whether he was wrongfully employed by the defendant, 
there should have been a hearing before the jury on that 
question, and their verdict should have been taken, and 
judgment rendered upon it. 

Upon the question of proximate cause, it is said in De- 
Soto Coal Mining & Development Co. v. Hill, 179 Ala. 186: 
“Nor is it necessary that injury must result as the proxi- 
mate cause of some act or omission of the minor in the 
discharge of the duty assigned him, but the right of action 
arises if the injury resulted from the employment and was 
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incident to any of the risks or dangers in and about the 
business. Of course, there would be no causal connection 
if the boy got sick or was injured in some way foreign to 
the master’s work .or business, although in or near the 
mine; but if the injuries are produced while the boy is at 
the forbidden place—that is, in or about a mine by some 
cause not foreign to the master’s mine or business—there is 
such a causal connection with the forbidden employment as 
would render the master liable.” 

In Lenahan v. Pittston Coal Mining Co., 218 Pa. St. 311, 
it is said in the body of the opinion: “The exact question 
raised by this appeal is whether this common law rule 
was modified or changed by the statutory regulation. The 


injured boy was under 15 years of age, and if the appellee 


company employed him for the purpose of oiling machinery 
it did so in violation of the statute. Is it, therefore, in 
position to set up in this case the rule which presumes a 
boy over 14 to be capable of appreciating danger so as to 
apply the rule of contributory negligence to his acts, when 
the legislature in express terms provided that an employer 
shall not engage a person under the age of 15 years to 
perform this dangerous work? After full consideration we 
are unanimously of the opinion that the legislature, under 
its police power, could fix an age limit below which bovs 
should not be employed, and, when the age limit was so 
fixed, an employer who violates the act by engaging a 
boy under the statutory age does so at his own risk, and, 
if the boy is injured while engaged in the performance of 
the prohibited duties for which he was employed, his em- 
ployer will be liable in damages for injuries thus sustained. 
This rule is founded on the principle that when the legisla- 
ture definitely established an age limit under which child- 
ren should not be employed, as it had the power to do, 
the intention was to declare that a child, so employed, did 
not have the mature judgment, experience and discretiou 
necessary to engage in that dangerous kind of work. A 
boy employed in violation of the statute-is not chargeable 
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with contributory negligence or with having assumed the 
risks of employment in such occupation.” 

In Madden, Son & Co. v. Wilcox, 174 Ind. 657, it was 
held, as stated in the syllabus: “Answers to interrogatories 
showing that the plaintiff was engaged to learn upholster- 
ing, that he was ordered to operate a towpicker, and that 
his hand became entangled in the machine, and he there- 
by sustained injuries, do not overthrow a general verdict 
for plaintiff, where the complaint alleged that the plain- 
tiff, under 16 vears of age, was incapable of appreciating 
the dangers of the machine, and that he was knowingly 
ordered outside the scope of his duties to operate such 
machine.” 

A right of action will lie against one who participates 
in the employment of the child, where the same is forbid- 
den by law, and the employment is the proximate cause of 
the injury. Marino v. Lehmaier, 173 N. Y. 530, 61 L. R. A., 
811; Strafford v. Republican Iron & Steel Co., 238 Il. 371, 
20 L. R. A. n. s. 876. 

It isa matter of common knowledge that boys are full of 
the activity of youth and not inclined to reflect very much. 
They cannot exercise control over themselves with cer- 
tainty. In Perry v. Tozer, 90 Minn. 431,101 Am. St. Rep. 
416, the court held that proof of the violation of the statu- 
tory provisions in the employment of a boy or girl, followed 
by injury in such employment, makes a prima facie case 
for the recovery of damages, and that the plaintiff cannot 
be charged in such case with contributory negligence or 
with having assumed the risk of such injury. 

Section 3575, Rev. St. 1913, prohibits the employment of 
any child under 14 years of age “in connection with any 
theater, concert hall, or place of amusement, or any place 
where intoxicating liquors are sold, or in any mercantile 
institution, store, office, hotel, laundry, manufacturing es- 
tablishment, bowling alley, passenger or freight elevator, 
factory or workshop, or as a messenger or driver therefor.” 
Section 3587, Rev. St. 1913, prohibits the employment of 
any child under 16 years of age in any work which by 
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reason of its nature or place of performance is dangerous 
to life or limb, or in which its health may be injured, or its 
morals depraved. 

If the defense of contributory negligence may be suc- 
cessfully interposed to defeat an action brought to recover 
damages because of the injury done to a child of tender 
years entitled to the protection of the statute on account 
of its age, then the action of the legislature becomes 
futile and the statute itself is rendered nugatory. Persons 
of immature years are incapable of properly appreciating 
the danger and of protecting themselves against it. The 
statute was made for the protection of such persons as 
the boy injured in this case. 

“A concrete sewer located beneath the surface of a 
street is a ‘structure’ within Labor Law (Consolidated 
’ Laws, 1909, ch. 31) section 18, providing that a master en- 
gaging another to perform labor in the erection of a struc- 
ture shall not furnish any unsafe stay or mechanical con- 
trivance, and sheathing, shoring, and bracing used to hold 
back the earth out of the excavation are stays; a ‘stay’ 
meaning that which holds, restrains, or supports.” 
Armenti v. Brooklyn Union Gas Co,, 142 N. Y. Supp. 420. 

“Tn an action for the death of a servant killea by the cav- 
ing in of an excavation for a sewer, the complaint, among 
other acts of negligence, charged that defendant failed to 
properly shore and support the excavation. Held that, 
while the complaint did not plead Labor Law (Consolidated 
Laws, ch. 31) section 18, providing that a master shall not 
furnish a servant engaged in the erection of a structure 
with any insufficient stay, yet as this is a general statute, 
which need not be pleaded, the complaint was sufficient to 
charge the master with liability thereunder; evidence that 
the caving in was caused by the insufficient stays being ad- 
missible.” Armenti v. Brooklyn Union Gas Co., 142 N. Y. 
Supp. 420. 

“Where plaintiff is nonsuited at the close of his evidence, 
every question which can be fairly raised upon the record 
may be urged on appeal; the rule that a party cannot 
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change his theory of action on appeal not applying.” 
Armenti v. Brooklyn Union Gas Co., 142 N. Y. Supp. 420. 

In the body of the opinion it is said: “Finally, it is urged 
upon us that the complaint is not so framed as to charge de- 
fendant with liability under this statute, and that in the 
trial court no attempt was made to invoke its provisions. 
The complaint, is certainly very general, and almost every 
conceivable ground of liability is asserted therein. But 
among other allegations of the cause of the subsidence from 
which the death of plaintiff’s intestate resulted is ‘that 
said defendants failed to properly shore, support, and se- 
cure the excavation and the ground contiguous thereto.’ 
This is sufficient to allow the evidence that this was the 
physical cause of the ‘cave-in.’ If, when that fact is estab- 
lished, legal liability follows under the statute, the com- 
plaint cannot be successfully attacked for insufficiency; 
for the statute, being a general one, need not be pleaded. 
Haggblad v. Brooklyn Heights R. Co., 117 App. Div. (N. 
Y.) 838, 102 N. Y. Supp. 1039. Nor is it fatal that this 
point was not called to the attention of the trial court. It 
may be that when a case has been submitted to a jury upon 
a particular theory it is too late for a plaintiff, who has 
been unsuccessful upon the issue tendered, to inject into 
the case on appeal another distinct element adding to the 
liability of the defendant, and which he has never been 
called upon to meet (Rager v. Delaware, L. & W. R. Co., 
64 App. Div. (N. Y.) 134, 71 N. Y. Supp. 851); but in 
the case of a nonsuit a different rule applies. ‘Every 
question is open to the plaintiff which can fairly be raised 
upon the record.’ ” 

In support of this last proposition the court cites: 
Clemence v. City of Auburn, 66 N. Y. 334; Train v. Holland 
Purchase Ins. Co., 62 N. Y. 598; Pratt v. Dwelling House 
Mutual Fire Ins. Co., 1380 N. Y. 206. 

In Clemence v. City of Auburn, supra, it is held, as stated 
in the syllabus: “A party to an action tried by jury, who 
has not, by treating the questions in the case as purely legal, 
and by acquiescence in their disposal by the court as such, 
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assumed that there was no disputed question of fact for the 
jury, but who has been nonsuited upon the motion of his 
adversary over his objection and exception, may insist, 
upon appeal, not only that the judge at circuit erred in the 
application of the law to the facts as found by him, but 
that he erred in his conclusions of facts, or that there were 
disputed questions of fact which should have been sub- 
mitted to the jury; he is not concluded by an omission to 
request the court to submit the whole case or any particular 
question of fact therein.” 

In Train v. Holland Purchase Ins. Co., supra, it is held, 
as stated in the syllabus: “Where the court at circuit non- 
suits plaintiff on the whole case, and an exception is taken, 
to enable him to present the exception to an appellate court 
for review, it is not necessary that he should ask permission 
to go to the jury upon the whole case or upon any question 
therein.” : 

We think that the defendant is entitled to a jury trial 
upon the question of the violation of the statute. He is 
not barred upon the theory that only common law liability 
of the defendant may be considered. In reversing the 
judgment nonsuiting the plaintiff the defendant is not 
deprived of a jury trial. He may make a defense to such 
charge, and when the case is remanded he will have a full 
opportunity to present his theory. The case should have 
been presented to the jury upon the evidence under proper 
instructions. If the case ought to have been considered 
under section 3587, Rey. St. 1913, as also under the other 
sections above quoted, it was for the court to correctly con- 
strue the law and to instruct the jury so that a proper 
consideration of the facts might be made under the statute, 
and such a conclusion reached as the evidence warranted. 

Counsel for the appellees make the contention that “the 
language of the act shows it was clearly the intention of 
our legislature to place the responsibility of inquiring into 
the age, physical and mental fitness of a child upon the 
officers and authorities provided for by law, and it also 
seems to have been the clear intention of the legislature 
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that an employer having complied with the law in requiring 
a certificate has the right to reply upon same and assume 
the authorities and officers of the law have done their duty, 
and not take upon itself the duty to make further inquiry.” 
It is time enough to discuss this question when it is fairly 
raised and the instructions of the court and the evidence 
require its solution by this court. Children under 14 years 
of age may not be employed in such a business because of 
the prohibition of the statute, but between 14 and 16 they 
may be employed if a proper certificate has been procured. 
Of course, the good faith touching the issuance of the 
certificate might not necessarily be disregarded by the 
court and jury. Perhaps we ought not to be unmindful 
of the struggles existing in the several states of the Union 
touching the employment of child labor and the protection 
of the young from physical, mental and moral] injury. 
The judgment of the district court is reversed and the 
case remanded for further proceedings. 
REVERSED. 
SEDGWICK, J., not sitting. 


LETTon, J. 

I concur in the reversal. Even if the presentation of a 
certificate such as is required by the statute in the case of 
children over 14 and under 16 years of age would excuse 
the employer or permit the defense of contributory negli- 
gence to be made, there is no competent or satisfactory 
proof in the record that such a certificate was ever pro- 
cured, tendered to, or examined by the employer. 

The principle applies that, if an employer takes.a child 
in violation of a statute for his own profit, he should not 
be allowed to set up the defense that the child is guilty of . 
contributory negligence. Careless conduct is to be ex- 
pected of a child, and, but for the wrongful act of the em- 
ployer in hiring him, he would not have been placed in the 
position of danger. 

Under the statute and the evidence as it now stands, I 
am of opinion that contributory negligence is not a de- 
fense to the action. 
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Lewis L. YOUNIE, APPELLANT, V. 'RED SPECHT ET AL., 
APPELLEES. 


Frrep Juty 1, 1916. No. 18850. 


OPINION on motion for rehearing of case reported in 
99 Neb. 621. Rehearing denied. 


Per Curiam. Under the statute authorizing the district 
court to order service by publication after hearing the ap- 
plication of plaintiff showing that defendants cannot be 
found in this state, and that the residence and place of 
abode of such defendants are unknown to plaintiff and to 
his attorney, and that by reason thereof personal service 
cannot be had, an order for service by publication and a 
judgment based thereon are not void on the ground that 
the application did not state the nature of the action or 
that it was an action in which service by publication was 
authorized by statute. Rey. St. 1913, sec. 7640, subd. 6; 
section 7641... oie 


- REHEARING DENIED. _ 
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CHARLES WURDEMAN, APPELLANT, Y. CITy oF COLUMBUS 
ET AL., APPELLEES. 


Fitep Jury 1, 1916. No. 19508. 


1. Municipal Corporations: Street IMPROVEMENTS: ESTIMATE OF CosT. 
In making an estimate of the cost of street pavement, a city en- 
gineer is not required to separately estimate the cost of each item 
going to make up the completed whole. 


: Contracts: CoMPETITIVE Bippinc. A contract for 
street pavement is not in violation of the statute relating to com- 
petitive bidding merely because it requires the use of a patented 
top coating. 


: : Discretion. The duty of city officers in 
awarding a contract for street paving is not merely ministerial, 
but partakes of a judicial character requiring the exercise of dis- 
cretion. 


APPEAL from the district court for Platte county: 
GEORGE H. THOMAS and FREDERICK W. Burton, JUDGES. 
Affirmed. 


A. M. Post and C. N. McElfresh, for appellant. 


Albert & Wagner, Reeder & Lightner and W. H. Bailey, 
contra. 


Morgissey, C. J. 


Plaintiff, a taxpayer within paving district No. 1 of the 
city of Columbus, brought this action to enjoin the officers 
of the city from proceeding under a paving contract en- 
tered into with a contractor for the laying of paving with- 
in the district, and from levying assessments against the 
property within the district, and from issuing, registering, 
or negotiating bonds for the purpose of meeting the ex- 
penses of the paving. There was a finding and judgment 
for defendants, and plaintiff has appealed. 

Columbus is a city of more than 5,000 and less than 
25,000 inhabitants, and the public improvement under con- 
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sideration falls within section 4887, Rev. St. 1913, requir- 
ing the city engineer to make estimates of the cost of labor 
and material when the amount thereof exceeds $200, and 
submit the same to the city council, and that no contract 
shall be entered into for any work or improvement for 
any price exceeding the estimate, and, “in advertising for 
bids for any such work, the council shall cause the amount 
of such estimate to be published therewith,” and also pro- 
vides that “such advertisement shall be published at least 
ten days in some newspaper of general circulation pub- 
lished in the city.” 

The contract which plaintiff seeks to enjoin calls for the 
laying of bitulithic pavement. The plaintiff contends that 
this is without warrant under the statute, “for the reason 
that no estimate of the cost thereof was made by the city 
engineer.” The engineer did in fact make and submit an 
estimate of the cost of bitulithic pavement, as well as a 
separate estimate of the cost of four other kinds of pave- 
ment, and bids were asked on each of these. True, he made 
no separate estimate of the cost of the different items 
required to make up the completed whole, but this is not 
required by the statute. 

The statute does not require the estimate to be itemized 
so as to cover the probable cost of the different items to 
be used in the work. Its language is plain and simple, and 
the most that can be said of it is that it calls for an esti- 
mate of the gross expense. It does not matter so much to 
the property owner or taxpayer what the expense of each 
item entering into a given pavement may be, as it does 
what will be the sum total of its cost and the service it 
will render, nor does the statute provide by what method 
the engineer shall arrive at his estimate. There are a 
number of items to be taken into account in determining 
the probable cost of a job of paving. It is for the city 
engineer to make an estimate of the sum total of these 
items. The bidders will figure the items. One contractor 
may calculate the cost of grading at one price and another 
at a different price. One may figure the cost of material 
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at a different price from another, and so it is with each 
separate item of the improvement. The estimate fell 
within the provisions of the statute and error cannot be 
predicated upon the ruling of the court thereon. 

This bitulithic pavement is patented, or at least the 
process by which it is manufactured is patented, and for 
that reason is controlled by one firm, Warren Brothers 
Company, of Boston, and, according to plaintiff’s theory, 
competition for furnishing this kind of pavement was im- 
possible, and therefore the contract is in violation of that 
section of the statute providing that contracts of this 
character shall be let to the lowest responsible bidder. 
There is a diversity of holdings among the courts. In 
the instant case, as in every other case that has been 
brought to our attention where this patented article was 
called for, the manufacturer stood ready and willing to 
deliver the article to all contractors at the same price. 
Attached to the plans and specifications was an offer by 
the patentee to furnish the bitulithic mixture, but the space 
left in the printed blank for the price at which it would be 
furnished had not been filled in, and the published in- 
vitation for bids did not contain a price stated from the 
patentee for this mixture. There is testimony that on the 
day of the letting inquiry was made of the city clerk re- 
garding terms exacted by the patentee, and that the clerk 
informed the inquirers that the blank offer was the only 
paper received. It appears, however, that the patentec 
had in fact caused to be delivered to the clerk an offer, 
open to all bidders alike, agreeing to furnish the mixture 
at $1.35 a cubic yard. 

As was said in Whitmore, Rauber & Vicinus v. Edgerton, 
149 N. Y: Supp. 508: “It must be understood that this 
bitulithic substance is merely a two-inch coating, or top 
dressing, and forms a very small portion of the entire 
pavement. The contractors were obliged to use bitulithic 
for this top dressing, but as to the remainder of the work— 
the excavations, foundations, curbing, gutters, catch-basius, 
and the large element of labor—there was no restriction of 
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any kind imposed in the specifications, and contractors 
had a right to purchase these other commodities wherever 
they chose, for there was nothing in the specifications 
which required them to get these materials from any par- 
ticular contractor or manufacturer.” 

The patentees of the article are among the best-known 
manufacturers of paving materials in the United States. 
Its offer to sell to any successful bidder was on file with 
the city clerk, and, although the city clerk by inadvertence 
had mislaid the offer stating the definite price, the offer 
without the price stated was on file, and this was notice 
to all that the patentee stood ready to furnish the mixture. 
Any contractor desiring to bid might easily have ascer- 
tained the terms and price by communicating with the 
patentee, but the record fails to disclose any effort on 
the part of any person to do so. In due season the patentee 
sent to the mayor an offer to furnish the mixture with the 
price stated. The mayor delivered this offer to the city 
clerk, who carelessly mislaid it, but there is an utter 
absence of any showing that either fraud or favoritism en- 
tered into the letting of the contract. 

Unless we are to hold that by the use of a patented proc- 
ess competition is forbidden, plaintiff’s claim of error 
in this regard must be disregarded. While true that a 
number of courts hold that the use of a patented article 
makes competition impossible, yet we think the better 
reasoned cases hold that, where the patentee is ready and 
willing to furnish the mixture to all bidders alike, its use 
is not prohibitive of competition. “The fact that a street 
is directed to be paved with a patented article does not 
necessarily prevent competitive bidding.” Whitmore, 
Rauber & Vicinus v. Edgerton, supra. In Saunders v. 
City of Iowa City, 134 Ia. 132, and in a note to Johns v. 
City of Pendleton, 46 L. R. A. n. s. 990 (66 Or. 182) may 
be found exhaustive discussions of this subject, but we 
refrain from quoting therefrom because it would run this 
opinion to an unnecessary length. 
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Plaintiff also claims that an excessive price was awarded 
as a result of a conspiracy, and he offered some testimony 
calculated to show that the price asked for the mixture is 
excessive, but the record discloses that this mixture, or 
compound, was open to all bidders at the same price, and 
that it entered into competition with four other and dif- 
‘ferent kinds of pavement. While it is claimed by plaintiff 
that bitulithic pavement and asphaltic concrete pavement 
are substantially the same, an examination of the recurd 
shows there is a substantial difference between the two. 
Nothing on which to base a charge of conspiracy or design 
on the part of any one to favor any particular contracter 
is shown ; but, on the other hand, it appears that the officers 
of the city exercise their honest judgment in the selection 
of the material to be used, and that the contract was 
awarded to the bidder submitting the lowest bid. 

“In determining who is the lowest responsible bidder, 
or the lowest and best bidder, the duty of the board or 
officer is not merely ministerial, but partakes of a judicial 
character, requiring the exercise of discretion and judg- 
ment.” 2 Dillon, Municipal Corporations (5th ed.) sec. 
811. 

As a concluding assignment of error, plaintiff says it 
was error on the part of the trial court to deny his re- 
quest to amend his petition so as to allege the invalidity 
of the patent held by Warren Brothers Company. ‘he 
court held that the issues tendered by the proposed amend- 
ment were immaterial and insufficient to constitute a 
cause of action. Surely the validity of this patent could 
not be tried in this action. 

The record is found free from error, and the judgmeni is 


AFFIRMED, 


SEDWICK, J., concurring. 

When the use of a patented article greatly increases the 
cost of an improvement, the officers and the property own- 
ers interested will not use such articles unless they are 
very certain that because of the superiority of the im- 
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provement the additional expense is money well invested. 
Undoubtedly it rests with them to determine that question, 
and not for the courts. I do not think that we ought to 
compel the property owners affected and the public of- 
ficers to adopt our notions as to the advisability of using 
a patented article in paving their streets. It appears, 
however, that some of the bidders were not aware of the 
fact that this patented article could be obtained at a regular 
price uniform to all desiring to use it, and that com- 
petition was affected by that fact. Although the officers 
appear to have acted in good faith and without fraud, it 
is not so clear that the successful bidder did not get a 
larger price for the work than he could have obtained if 
the price he paid for the mixture had been known to all 
bidders and they had the unequivocal information that 
they could-obtain the mixture at the same price. I am 
not satisfied that there must be positive evidence of fraud 
to invalidate this contract. 


Rost, J., dissenting. 

Is the paving contract in controversy valid under a city 
charter declaring that the manner of procuring pavements 
shall be “by contract with the lowest responsible bidder?” 
Rev. St. 1913, sec. 4941. The purpose of the statute is 
to protect those upon whom the cost of paving falls. To 
this end competitive bidding is required. Can there be 
competitive bidding in good faith, within the meaning of 
the statute, where the greater part of the total expense of 
the completed pavement must be incurred for a patented 
article controlled by a monopoly? The contract requires 
“bitulithic pavement”—a patented article controlled by 
the patentee. The cost of the bitulithic material is more 
than half of the entire expense of the paving. The owners 
of the patented materia] offered to furnish it to all bidders 
at the rate of $1.35 a square yard. This price is arbitra- 
rily fixed by the patentee, and is not determined nor af- 
fected by competitive bidding among paving contractors, 
Other items, such as grading, curbing, concrete base, and 
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labor, may be subjects of competition, but their cost is 
only a minor part of the total expense. It seems to me 
the substantial competition demanded by the statute is 
defeated where the principal item entering into the con- 
tract price and representing the greater part of the total 
expense of the paving is patented and controlled by a 
monopoly. Allen v. City of Milwaukee, 128 Wis. 678, 5 
L. R. A. n. s. 680; Fineran v. Central Bitulithic Paving 
Co., 116 Ky. 495, 3 Am. & Eng. Ann. Cas. 741; Pollock v. 
City of Kansas City, 87 Kan. 205; Siegel v. City of Chicago, 
223 Ill. 428. The courts deciding these cases took a view 
at variance with the majority in the present case and adopt- 
ed a better rule. If defendants are dissatisfied with the 
city charter, the remedy is different legislation rather than 
judicial construction. 


FAWCETT, J. 

The courts of other states are hopelessly divided on the 
principal point involved in this case. The majority opin- 
ion follows one line of authorities and the dissenting 
opinion the other. 

I think the cases cited by Judge Rose are based upon 
better reasoning and-safer grounds than those relied upon 
in the majority opinion. 


WILLIAM J. MARQUIS, APPELLANT, V. POLK CouNTy TELE- 
PHONE COMPANY, APPELLEE. 


FrILep JULY 1, 1916. No. 19312. 


1. Municipal Corporations: Pusiic UTILITIES: REGULATION OF RATES. 
Unless expressly authorized and empowered by the legislature so 
to do, a municipal corporation has no power by contract to de- 
prive the state of the right of regulation of rates of a public serv- 
ice corporation. 
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2. Telephones: RaTes: RecuLatTion. A contract or agreement made 
in a franchise ordinance by which the maximum rates to be 
charged by a telephone company for the use of telephones by the 
inhabitants of the city are determined is made subject to the right 
of regulation. 


Since the adoption of the constitutional 
amendment creating the state railway commission and the pas- 
sage of the law specifying the duties of said commission, that body 
has power to regulate the rates charged for the use of telephones 
in cities of the second class. 


4. State Railway Commission: Decisions: APPEAL. The statute pro- 
vides that, in appeals from the decision of the railway commission 
in the matter of rates or charges, such a decision is prima facie 
evidence that the rates fixed are just and reasonable, and such 
rates shall remain until annulled, modified or revised by the 
commission, or until finally adjudged to be unreasonable and 
unjust in a court of competent jurisdiction. Sections 6128, 6139, 
Rev. St. 1913. 


5. Telephones: Rates. Evidence examined, and held, that the rate 
of $2.50 a month allowed by the state railway commission to be 
charged for the use of a telephone for business purposes in the 
city of Stromsburg has not been shown to be unreasonable and 
unjust. 


APPEAL from the State Railway Commission. Affirmed. 
V. E. Wilson, for appellant. 
King, Bittner & Campbell and Mills & Beebe, contra. 


LETTON, J. 

This is an appeal from a ruling and order of the state 
railway commission. 

In 1902 the city of Stromsburg passed an ordinance 
granting a right of way to the Golden Rod Telephone 
Company and its assigns through the streets of that city 
for telephone and telegraph purposes, and it was further 
provided “that the real value or use of any telephone in 
any public office or place of business in said city shall not 
at any time exceed the sum of one and 50/100 ($1.50) 
dollars per month, or in any private dwelling-house the 
sum of one ($1.00) dollar per month, and that the city 
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of Stromsburg, Nebraska, shall have the use of three tele- 
phones, during the life of this ordinance, free of rental 
charge or any charge whatever.” It was also provided 
that the telephone company “shall at all times permit their 
poles to be used for the purpose of placing and maintain- 
ing thereon any wires which may be necessary for the 
use of the police or fire department for the use of the city.” 
The defendant is the successor and assignee of the Golden 
Rod Telephone Company. The complainant is the user of 
a business telephone. He charges that on April 1, 1913, 
without the consent of the city of Stromsburg, the respon- 
dent arbitrarily increased the charge made by it for the 
use of business telephones to the sum of $2.50 a month. 

For a second cause of action, it is alleged that the re- 
spondent’s charge for a residence telephone is $1 a month 
in the city and $1 a month for the farm lines; that the 
service is poor and defective; that the charges for the use 
of a business telephone are unreasonable, unjust, excessive 
and discriminatory, and that a just and reasonable charge 
for the business telephones is not more than $1.50 a month. 
Respondent pleads the adoption of the constitutional 
amendment creating the state railway commission; that 
the rates of which complaint is made were filed with and 
approved by that body; it denies that the lines, equip- 
ment or service are faulty; and alleges that the rate of 
$1.50 a month for a business telephone is insufficient to 
justify carrying on the business; that to have continued to 
carry on the business at such rate would have bankrupted 
the defendant; and that $2.50 a month is a fair charge. 

The railway commission, after a hearing, dismissed the 
complaint, but made certain orders as to maintenance and 
repairs, the validity of which is not in issue. 

Complainant admits that the city of Stromsburg had no 
express authority from the state to grant a franchise or 
to enter into an agreement fixing telephone rates, but he 
contends that the city had implied power to do so by reason 
of its ownership and control of the streets, alleys and pub- 
lic grounds, and by reason of power to contract conferred 
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upon it by statute. In the ordinance granting the fran- 
chise, the city contracted in its own behalf for the use of 
the poles of the grantee for carrying wires of the city for 
fire and police purposes, and also contracted for its free 
use of certain telephones. These considerations moved 
directly to the city. The real question is whether the city 
had power to contract in behalf of telephone users in such 
a manner that the right of regulation at that time inherent 
in the legislature was taken away. Unless the legislature 
by its own act specifically parted with the power to regu- 
late and conferred it upon the municipal corporation in 
direct terms, such a power could not exist in the city, and 
whatever contract or agreement was made between it and 
the telephone company in behalf of telephone users within 
its limits was, and must necessarily have been, made 
subject to the legislative right of regulation. Indeed, to 
hold that an implied power to contract exists from the 
right to control the streets, and that contracts so made 
night not be impaired, might prove exceedingly detri- 
mental to the public welfare. The progress of invention 
in the cheapening of processes has been so startling in 
recent years that a rate which is fair to both parties now 
may, in the case of gas, electric light, power, transporta- 
tion, or like companies, yield in a few years an excessive © 
profit on the capital invested. In such a case, the public 
might be powerless to impair the obligation of the contract. 

The courts, therefore, will not hold that the exclusive 
power to contract exists unless plainly and expressly 
granted. State v. Wyandotte County Gas Co., 88 Kan. 165, 
affirmed on error to the supreme court of the United States 
under the title, Wyandotte County Gas Co. v. State of Kan-. 
sas, 231 U. S. 622; Home Telephone & Telegraph Co. tv. 
City of Los Angeles, 211 U. 8. 265; Benwood v. Public 
Service Commission, 75 W. Va. 127, L. R. A. 19150, 
261, and note, p. 264; Milwaukee Electric Ry. & Light Co. 
v. Railroad Commission, 153 Wis. 592; City of Kenosha v. 
Kenosha Home Telephone Co., 149 Wis. 338. 
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This court has held in a number of cases that contracts 
made by public service corporations are made with the 
right of regulation as a part of the contract, and that the 
power to lower excessive rates or to increase inadequate 
rates still rested solely in the legislature until by virtue of 
the constitutional amendment the same power was ex- 
tended to the state railway commission. McCook Irriga- 
tion & Water Power Co. v. Burtless, 98 Neb. 141, and cases 
cited. The fact that at the time the franchise ordinance 
in question was passed the railway commission was not 
in existence is not material. That body was given power 
to regulate the rates of common carriers, and by section 
6124, Rev. St. 1918, the term “common carrier” is express- 
ly made to include telephone companies. 

There is a distinction between the cases cited by the 
complainant and the conditions here. In some of these 
cases there were constitutional or statutory provisions 
which were controlling, in others the contract provisions 
of the franchises under consideration did not relate to the 
fixing of rates. But, even if these authorities were to the 
contrary, we believe that the reasoning of the cases cited 
igs more persuasive. 

It is next contended that the commission erred in re- 

‘quiring the complainant to assume the burden of proof; 
in fixing too great au amount as the present value of the 
property of respondent; in fixing too great an amount 
which the telephone company is permitted to earn in the 
future for the purpose of whaintenance and depreciation 
and for dividends, and in finding that the new rate does 
not discriminate unjustly against the users of business 
telephones. , 

Section 6128, Rev. St. 19138, provides that, in anv ap- 
peal prosecuted from a decision in which the charges of a 
common carrier are involved, such decision shall be re- 
ceived in any appeal “as prima facie evidence that the 
rates therein fixed are just and reasonable.” By section 
6139, Rev. St. 1913, it is provided that the order of the 
commission “shall be in force and effect from and after 
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the date fixed by the commission and shall] so remain until 
annulled, modified or revised by the commission, or wnril 
finally adjudged to be wnreasonable and unjust in a court 
of competent jurisdiction.” We must consider these com- 
plaints bearing in mind these legislative directions. 

So far as the record shows, the complainant voluntarily 
assumed the burden of producing evidence to support the 
allegations ‘of his complaint. His brief states that “he 
was required to open the hearing,” but he has pointed out 
no such order or a request for a different order of pro- 
ceedings, and we have found none in the record. 

. With respect to the value placed upon the property by 
the commission, a physical examination of the property 
was made by an expert in the service of the commission, 
and its books and accounts were likewise examined by the 
expert accountant of the commission. The value fixed by 
the commission is placed at the sum of $79,925. To obtain 
this result, the commission took into consideration the 
amount of money put into the plant by the Golden Rod 
Company, the purchase price paid for it by the respondent, 
the fact that services were performed for some time in the 
organization and engineering for which no compensation 
in excess of $1,000 had been paid, the amount of money 
borrowed, stock issued in lieu of cash dividends, the money 
having been actually used in the construction of the physi- 
cal property, as well as other items. By this valuation, the 
average cost of each subscriber’s station is something less 
than $60. After considering all the evidence and the prin- 
ciples of law which have been laid down by the courts in 
the valuation of public service corporations, we are satis- 
fied that this is not an unreasonable value. While no 
fixed standard of valuation has yet been evolved by the 
courts and each case must be- determined upon its own 
facts, there are certain general principles which have been 
deduced. One of the latest expressions is that made by 
Mr. Justice Hughes, writing the opinion of the United 
States supreme court in Simpson v. Shepard, 230 U. S. 

100 Neb.—10 
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352, 434. He says: “The basis of calculation is the ‘fair 
value of the property’ used for the convenience of the 
public. Smyth v. Ames, 169 U.S. 466, 546. Or as it was 
put in San Diego Land & Town Co. v. National City, 174 
U. S. 739. ‘What the company is entitled to demand, in 
order that it may have just compensation, is a fair return 
upon the reasonable value of the property at the time it is 
being used for the public.’” See, also, San Diego Land 
& Town Co. v. Jasper, 189 U. 8. 439; Willcox v. Consoli- 
dated Gas Co. 212 U. S.19, 15 Am. & Eng. Ann. Cas. 1034. 

The ascertainment of that value is not controlled by 
artificial rules. It is not a matter of formulas, but there 
must be a reasonable judgment, having its basis in a proper 
consideration of all relevant facts. The scope of the in- 
quiry was thus broadly described in Smyth v. Ames, 169 
U. S. 466, 546: “In order to ascertain that value, the origi- 
nal cost of construction, the amount expended in permanent 
improvements, the amount and market value of its bonds 
and stock, the present as compared with the original cost 
of construction, the probable earning capacity of the prop- 
erty under particular rates prescribed by statute, and the 
sum required to meet operating expenses, are all matters 
for consideration, and are to be given such weight as may 
be just and right in each case. We do not say that there 
may not be other matters to be regarded in estimating 
the value of the property. What the company is entitled 
to ask is a fair return upon the value of that which it em- 
ploys for the public convenience. On the other hand, what 
the public is entitled to demand is that no more be ex- 
acted from it for the use of a public highway than the 
services rendered by it are reasonably worth.” 

It is impossible within the limits of this opinion to set 
forth at length the history of the construction and opera- 
tion of the respondent’s system or the details of its prop- 
erty. It was shown that owing to the facts that the 
system of bookkeeping formerly used was defective in 
detail, that no charge was made for much of the organi- 
zation and engineering work, and for other reasons it was 
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difficult to arrive at the actual cost of the property. It 
has not been claimed that any false or padded accounts 
have been kept. Taking the valuation of the engineer, the 
expenditures admitted by the complainant and all of the 
facts in evidence, we think that, though there is room 
for a difference of opinion as to the present value, the 
amount named by the commission is not unreasonable. 
Did the commission allow too high a rate for deprecia- 
tion and maintenance? The opinion of the commission 
recites: “The physical condition of the property is below 
standard requirements and considerable reconstruction 
is necessary. This condition, however, is not due et- 
tirely to the lack of revenue, as consideration must be 
given to the amount of money distributed to the stockhold- 
ers in the way of dividends. It is apparent that a greater 
amount has been taken from the earnings for this purpose 
than was warranted by the requirements for a reasonable 
return.” Continuing, it is said that when the company be- 
gan its operations a strong competitor was already in the 
field. Keen competition resulted here as elsewhere iu 
Nebraska, and the investment was in reality hazardous. 
That since dividends were paid in excess of the actual earn- 
ings, if a proper allowance had been made for maintenance, 
this necessitates the reduction of dividends until the plant 
_is placed in a normal condition, and 10 per cent. of the 
cost of the property is ordered to be set aside annually 
for that purpose. It is also stated that the income is now. 
‘less than formerly, and that even if the property had been 
kept up, the revenue derived under the former rate would 
not be sufficient to furnish a fair return. The excess 
amount retained to restore the plant is to be obtained, not 
by overcharging the telephone user, but by reducing divi- 
dends until the cost of this work has been paid. The evi- 
dence seems to bear out these conclusions. The expert for 
the commission testifies from the result of his investiga- 
tions that the. depreciation for the 110 months during 
which the plant has been in operation amounted annually 
to about 6 per cent., but that if the patrons of the company 
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desire service fully up with modern requirements it should 
be estimated in the future at about 9 per cent., and that 
in any event the depreciation is apt to be greater in the 
future on account of the age of the property; that the 
present plant is obsolete and good telephone service cannot 
be had until the present system is changed to a common 
battery system. There are only 127 business telephones 
to which the increased rate applies, and the annual 
revenue derived from the entire number of business tele- 
phones is $1,524. Deducting this amount from the present 
revenue and allowing 10 per cent. for maintenance and 
depreciation, not more that 4 per cent. would now be 
available for dividends. This places the increased outlay 
to restore the plant on the stockholder, where it properly 
belongs. 

As to the claim of unjust discrimination between rates 
charged for business telephones, and for residence and 
farm lines, it is difficult to establish a criterion as to a 
proper difference in rates. It is apparent that the number 
of calls which an operator at the switchboard will have 
to answer for a business telephone will ordinarily largely 
exceed the number of calls for a residence telephone and 
the cost of operation thus be increased. It would be 
exceedingly difficult, however, to ascertain the actual facts 
in this connection. The custom of telephone companies 
generally is to charge a greater amount for such telephones, 
and this custom seems to have been universally acquiesced 
in and not found unreasonable. The complainant has 
furnished no evidence tending to show that the difference 
in the rate charged by the respondent is unreasonable, un- 
just or excessive as compared with that charged for other 
telephones. 

To conclude, it has not been shown that the rate estab- 
lished by the commission, which is prima facie valid and 
reasonable, is unreasonable and unjust. If experience dem- 
onstrates that the rate is excessive, the books of the cor- 
poration, now required by the commission to be kept in a 
more accurate and fact-disclosing method, will readily 
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furnish evidence of unusual profits or exorbitant charges, 
and in such case any person injuriously affected, includ- 
ing complainant if he is in that class, may apply for a 
reduction of rates. 

The finding and order of the state railway commission 
are not found to be unreasonable and unjust, and are 
therefore, 

AFFIRMED. 

Morrissey, C. J., not sitting. 


OscAR PETERSON ET AL., APPELLANTS, V. CLARENCE M. 
ANDERSON ET AL., APPELLEES. 


Fitep Juty 1, 1916. No. 19546. 


1. Schools: Counry Hiego Scuoot: De Facro Boarp: Tax Levy. Two 
ex officio members of the board of regents of a county high school 
appointed a third member to fill a vacancy, afterwards the three 
members acting as a board filled the other two vacancies. Held, 
that the three members acting together constituted a de facto 
board. Their action in filling the vacancy was valid. An es- 
timate made by the full board furnished sufficient authority for 
the county board to levy a tax for the support of a county high 
school. 


: Taxation: Estimate. The fact that the estimate made by 
the board was communicated in a somewhat informal manner to 
the county board is a mere irregularity and is not a jurisdictional 
defect. State v. Wise, 12 Neb. 318. 


3. Taxation: Levy. A tax levy, otherwise valid, is not void for want 
of jurisdiction where it is shown that it was levied at the proper 
time and place by the majority of the county board, even though 
the record erroneously recites that it was made by the board of 
equalization. : 


4. High Schools: ESTABLISHMENT: STATUTORY Provisions. Chapter 
252, Laws 1913, was not repealed either directly or by implication 
by the passage of chapter 120, Laws 1915. 
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5. Taxation: CoNSTITUTIONAL PROVISION: CounTy Hicu ScHoots. The 
constitutional inhibition against county authorities assessing taxes, 
the aggregate of which shall exceed $1.50 per $100 valuation, does 
not apply to taxes levied for county high school purposes; the 
county high school district being a separate and distinct entity. 


6. Statutes: Vauipity. A provision for the free tuition of ‘all pu- 
pils in the county cannot be enforced so far as it applies to pu- 
pils residing in districts which bear no part of the burden of 
taxation for the support of the county high school; but this 
provision was not the inducement to the passage of the act, and 
can be omitted without interfering with its purpose, namely, the 
furnishing of means to obtain an education sufficient to prepare 
students to enter the state university without compelling them to 
leave the county of their residence. 


7. Taxation: InsuncTIon. Unless a tax is levied for an illegal or un- 
authorized purpose, its collection cannot be stayed by injunction. 


APPEAL from the district court for Rock county: Robert 
R. Dickson, Jupce. Affirmed. 


A. A. McLaughlin and J. A. Douglas, for appellants, 
H. J. Miller and George W. Ayres, contra. 


LETTON, J. : 

The plaintiffs, who are taxpayers of Rock county, bring 
this action for themselves and all others similarly situated. 
The purpose of the action is to restrain the county of 
Rock and its treasurer from collecting or attempting to 
collect any portion of a three-mill tax levied by the county 
board for the support of a county high school in that coun- 
ty. 

It appears that the county board of that county, acting 
under the authority of the statute applying to counties 
not having organized within their boundaries a twelfth 
grade high school accredited to the state university, called 
a meeting of the directors of the various school districts 
in the county to elect three members of the board of re- 
gents of the county high school. The directors met at 
the time specified, June 25, 1915, but failed to elect, and 
adjourned the meeting until September 20, 1915. On July 
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12, 1915, the county treasurer and county superintendent 
of public instruction, who are by virtue of the statute ex 
officio members of the board of regents of a county high 
school, under the written advice and direction of the state 
superintendent of public instruction, appointed a member 
to fill one of the vacancies, and on the next day, the three 
acting as the board of regents, appointed two other mem- 
bers to fill the board. In August the board as thus con- 
stituted let contracts for the purchase of supplies, em- 
ployed teachers, and afterwards caused a high school to 
be opened which has been attended by 50 pupils. 
A detailed estimate of the funds necessary for school pur- 
poses was made by this body, and im accordance with a 
request communicated to the county board by the secretary 
on the 18th day of August, the last day of its sitting asa 
board of equalization, the board of equalization, as the 
record shows, levied the three-mill tax recommended, which 
was spread upon the tax books and its collection begun. 

This action was begun on November 29, 1915. The dis- 
trict court found that the equities of the case were with 
the defendants and dismissed the action. 

It is admitted in the record that on June 26, 1915, there 
was no high school in Rock county accredited to the state 
university, and that when the law of 1915 was adopted 
there were only ten counties in the state which did not 
have a twelfth grade high school. It is also admitted 
that the three-mill levy for a county high school was not 
spread upon the tax list covering property in school dis-. 
trict No. 18, which is the school district of Newport. It 
is shown that a high school of eleven grades was in exist- 
ence in that district at that time; that a county high school 
has been maintained in Bassett since September 20, 1915; 
that indebtedness has been incurred; that 50 pupils are 
enrolled and 49 in attendance; that no suit was brought 
to restrain the action of the board of regents nor to re- 
strain the collection of the levy until this action was begun, 
though a taxpayer protested to the board at the time of the 
levy. No protest was ever made to the board of regents 
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with respect to letting of contracts, the hiring of teachers, 
or expenditure of money. It is also admitted that the 
plaintiff, the Chicago & North Western Railway Company, 
had no notice of any of these proceedings until Septem- 
ber, 1915, and that the notice then came to them from an 
independent taxpayer of that county. 

It is contended that there was no board of regents hav- 
ing power to act. Acting under the advice and direction 
of the state superintendent, a third member was appointed 
by two ex officio members, and the three acting as the board ' 
of regents filled the vacancies. When the three members 
assumed to act under the authority of the statutes as 
construed by the state superintendent, and did act, they 
constituted at least a de facto board and had the power to 
fill the vacancies. Bishop v. Fuller, T8 Neb. 259. There 
was therefore a qualified board of regents existing which 
had power to act and make an estimate of expenses. The 
fact that the estimate made by the board was communicat- 
ed in a somewhat informal manner to the county board is 
a mere irregularity and is not a jurisdictional defect. 
State v. Wise, 12 Neb. 313. 

So also as to the complaint that the tax was levied by the 
board of equalization. It is shown that the levy was made 
by a majority of the members of the county board. The 
fact that from a misunderstanding of the statute the 
county assessor and the county clerk also took part in the 
proceedings should not vitiate the levy. The statute (Rev. 
St. 1913, sec. 6456) provides: “The county board of equal- 
jzation shall adjourn from time to time until the action of 
the state board of equalization and assessment shall have 
been had and certified to the county clerk, and, on the 
last day of sitting as a board of equalization, the county 
board shall levy the necessary taxes for the current year, 
including all * * * school district * * * taxes re 
quired by law to be certified to the county clerk and levied 
by the county board.” The language of this section is 
peculiar and is enough to mislead the county board into 
the idea that the levy must be made by the county board 
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while sitting as a board of equalization, especially since the 
two bodies were identical until by the new revenue law 
the county assessor and the county clerk were added to the 
board. The mere fact that the record of the county board 
shows that the levy was made when the board was sitting 
as a board of equalization is an irregularity which does 
not vitiate the tax nor afford ground for an injunction. 
To determine the next point presented requires a state- 
ment of the legislation pertaining to county high schools. 
In 1907 the legislature passed an act (Laws 1907, ch. 122) 
the purpose of which was to permit the establishment of 
county high schools. The act applied to all counties in 
the state, and the establishment of the school depended 
upon a petition to the county board and the result of an 
election called to determine whether a county high school 
should be established. In 1911, 1918 and 1915 this law 
was amended. In 1913 an independent act was also passed 
entitled “An act to provide for the organization of county 
high schools in counties not having a twelfth grade high 
school.” Laws 1918, ch. 252. This act provided : “The county 
board of any county in this state that does not have organ- 
ized within the borders of such county a twelfth grade 
high school accredited to the state university, shall be 
deemed authorized and it shall become their duty on the 
first Monday of June to call a meeting of all the directors 
of the several school districts in the county to meet at the 
county seat to elect a board of regents, in accordance with 
the provisions of law governing boards of regents for 
county high schools, and which provisions shall apply to 
a school organized by the county commissioners or super- 
visors the same as if organized as now provided for by law. 
The county high school herein provided for by law shall be 
located at the county seat of such county.” The provisions 
of the former act relating to the organization of county 
high schools established by petition were thus adopted and 
carried forward into the new act. In 1915 an act (Laws 
1915, ch.120) was passed amending sections 6819, 6833, 
Rev. St. 1913, and also repealing sections 6820, 6821 and 
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6834. The first section of this act purports to amend the 
first section of the 1907 act by making the establishment 
of a county high school mandatory in counties in which 
“there is not now located a twelfth grade high school ac- 
credited the state university,” and the second section per- 
tains to the right to vote bonds of the district. The sec- 
tions repealed related to the holding of an election, the 
declaration of the result by the county board, and the 
right to vote on the site for the school. None of these 
sections includes the act of 1913, and no reference to that 
act is made. The act of 1915 does not repeal the act of 
1913 by implication since its provisions are not inconsis- 
tent therewith; and, even if void for the reasons asserted 
by plaintiffs (which we do not decide), it affords them 
no aid in invalidating the ‘tax levy. 

It is also contended that the tax exceeds the constitution- 
al limitation which prohibits county authorities from 
assessing taxes the aggregate of which shall exceed $1.50 
per $100 valuation. We think the objection is not tenable. 
The county high school district is a separate corporation, 
and the tax levied is not assessed and levied for county 
purposes, but by the county board acting for the high 
school district. 

It is said the statute permits the exclusion from the tax 
levy of any district which certifies to the board of regents 
on or before the 15th day of June of each year that a 
course of study beyond eight grades has been prescribed 
for the school for the ensuing year, and provides that 
tuition shall be free to all pupils residing in the county, 
and therefore that the tax is not uniform, but discriminates 
in favor of the taxpayers of such a district and against 
those outside of its boundaries and is void. While the 
means to attain the object are not. felicitous, the effect of 
the provision is the same as if the legislature had in so 
many words declared that all portions of a county out. 
side the limits of school districts in which “a course of 
study beyond the first eight grades has been prescribed for 
the school for the ensuing year” shall constitute a high 
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school district. There can be no question of its power to 
make such a distinction. The trouble is with the pro- 
vision. that any such district shall not be taxed if its 
officers so certify in any year on or before the 15th day 
of June. Is there any constitutional inhibition against 
allowing a district to separate from the county high school 
district by increasing its course of study and so 
certifying? We think not. The method may be clumsy, 
but it is not for the court to set it aside. With respect +o 
the provision for free tuition of all pupils in the county, 
we are Satisfied this provision cannot be enforced so far 
as it applies to pupils residing in districts which bear no 
part of the burden of taxation for the support of the 
county high school. High School District v. Lancaster 
County, 60 Neb. 147. But this defect is a minor one. It 
could not have been the inducement to the passage of the 
act and can be so construed without interfering with the 
purpose of the act, viz., the furnishing of means to obtain a 
high school education sufficient to prepare students for 
entrance to the state university without compelling them 
to leave the county of their residence. The purpose of the 
act is laudable, and the court should not lightly set it 
aside if by any reasonable means it can be so construed 
as to uphold its validity. Furthermore, there is nothing 
in the record to show that any pupil from the omitted 
district has attended the county high school, or that any 
portion of the taxes levied against the plaintiff or any 
other taxpayer in the county had been or will be devoted 
to the education of any pupil from that district. It is a 
well-established rule that no one can complain that a 
statute is unconstitutional unless he is injuriously af- 
fected thereby, and that the courts will not set aside a law 
as violative of the Constitution for the reason that there 
is .a possibility that one’s interest may be injuriously af- 
fected in the future. 

It is argued that a county high school has never been 
established by the board of county commissioners; that 
the board has made no finding that a twelfth grade high 
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school accredited to the state university was not organized 
within the boundaries of the county, and that, prior to 
the levy, school district No. 18 of the county had organized 
such a high school which is now being maintained and 
was in process of organization at and prior to June 26. 
We are of opinion that the legislature established a high 
school district, and not the board; that when the fact was 
patent to all it was unnecessary for a formal finding to 
be made by the county board; and the fact that it made 
the call for the meeting of the school directors was suf- 
ficient evidence prima facie that no such school existed. 
The allegation that, prior to the levy, there was an ac- 
credited high school in the county is absolutely unsupport- 
ed by the evidence. 

The local conditions in Rock county are such as to 
demonstrate that the law may not always operate fairly 
and satisfactorily to the people of a county, and that un- 
der its provisions it is possible for the inhabitants of the 
county seat town to shift the burden of maintaining the 
local high school from their own shoulders to those of the 
people of the county at large. This is a matter for legis- 
lative consideration. The court is not authorized to 
remedy ill-considered or defective legislation, if any there 
be. ; 

We are unable to see that this tax is levied for an illegal 
or unauthorized purpose, and therefore no injunction to 
restrain its collection should be granted. 

The judgment of the-district court is 

AFFIRMED. 

Fawcerr and Hamer, JJ., dissenting. 
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ERsa J. PHILLIPS, ADMINISTRATRIX, APPELLEE, V. UNION 
Pactric RAILROAD COMPANY, APPELLANT. 


Firep Juny 1, 1916. No. 18762. 


1. Master and Servant: InyurRvY TO SERVANT: ASSUMPTION OF RISK:~ 
PLeapInG. “If the assumption of a risk not usually and ordinarily 
incident to the service is relied on as a defense in an action 
against the master for negligence, such assumption of risk must 
be specially pleaded.” Mazson v. Case Threshing Machine Co., 
81 Neb. 546. 


2. Damages. A verdict for $16,000 in an action under the federal 


employers’ liability act on behalf of a widow for damages for 
loss of support by reason of the death of her husband, a conduc. 


tor, who was earning $113 a month and who had an expectancy of 
34 years, plaintiff being younger, held not so large as to indicate 
that the verdict was the result of passion or prejudice, nor s0 
clearly excessive as to justify interference by the court. 


3. Jury: CHALLENGE. “It is the duty of the trial court to decide as 
to the fact of qualification of a juror challenged for cause from 
a consideration of his entire examination and such other evidence 
and circumstances as tend to throw light upon the subject. The 
trial court in determining the fact of qualification is not confined 
to the answers of the juror alone, but may consider his appearance 
and general demeanor while undergoing the examination.” Bemis 
v. City of Omaha, 81° Neb. 352. ; 


: Review. “In such a case the ruling of the trial 
court in deciding a challenge for cause will not be disturbed un- 
less an abuse of discretion is shown.” Bemis v. City of Omeha, 81 
Neb. 352. : 


APPEAL from the district court for Cheyenne county: 
HANSON M. Grimes, Jupce. Affirmed. 


Edson Rich, A. G. Ellick and B. W. Scandrett, for ap- 
pellant. 


Devoe & Swenson and Wilcox & Halligan, contra. 


FAwceTt, J. 

‘From a judgment in favor of plaintiff, in an actiou 
brought under the federal employers’ liability act (35 U. 
8. St. at Large, ch. 149, p. 65), defendant appeals. 
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Plaintiff is the administratrix of the estate of her de- 
ceased husband, Ray C. Phillips, who was killed March 
14, 1913, while employed as a conductor on a freight train 
being operated by defendant between Cheyenne, Wyoming, 
and Sidney, Nebraska. While Phillips’ train was wait- 
ing on a siding about 11 miles west of Sidney, it was run 
into by a following freight train. Phillips and the rear 
brakeman, Charles M. Cradit, were in the caboose at the 
rear of Phillips’ train and were killed. A judgment in 
favor of Cradit’s administrator was recently affirmed by 
this court. Hadley v. Union P. R. Co., 99 Neb. 349. The 
present action rests upon practically the same evidence. 
Except as to the question of damages, the evidence in this 
case was read from testimony given in the Hadley case. 
The evidence is quite fully detailed in the opinion in that 
case, and it will not be repeated here. Under these con- 
ditions, the questions of defendant’s negligence, and 
assumption of risk are controlled by the case cited. New 
questions presented by this appeal relate to the giving and 
refusing of instructions, the damages, and the competency 
of jurors. 

Complaint is made of the instructions given by the court. 
With one or two exceptions the instructions are the same 
as those given and approved in the Hadley case. _We 
find no error in the additional instructions given. 

Complaint is also made of the refusal of the trial court 
to give instructions requested by defendant. Except in 
regard to the question of assumption of risk, identical in- 
structions were requested and refused in the Hadley case, 
and the rulings of the court approved. Instructions were 
requested to the effect that Phillips assumed all dangers 
and risks which were open, apparent, known, and ap- 
preciated by him prior to the wreck, whether such dangers 
and risks resulted from the negligence of defendant or 
not. The trial court on its own motion gave a proper in- 
struction relating to the assumption of ordinary risks. 
Risks arising from the employer’s negligence are not 
ordinary, but extraordinary, risks. Chicago, R. I. & P. R. 
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Co. v. McCarty, 49 Neb. 475; Grimm v. Omaha Electric 
Light & Power Co., T9 Neb. 387. The defense that plain- 
tiff assumed the risks of defendant’s negligence should 
have been specially pleaded. Evans Laundry Co. v. Crau- 
ford, 67 Neb. 153; Mason v. Case Threshing Machine Co., 
81 Neb. 546. 

It is contended that the verdict and judgment are ex- 
cessive. The verdict was for $16,000. At the time of his 
death Phillips was 30 years of age. His expectancy, ac- 
cording to the table of mortality, was about 34 years. His 
widow was younger. She testified that for two years pre- 
ceding his death he had earned an average of $113 month- 
ly. He used $25 in paying his expenses while away from 
home at his work. The remainder was used in supporting 
himself and his wife and in buying and furnishing a home. 
On cross-examination she testified that she did not know 
what his pay checks were for any month in 1912 or 1913. 
Part of the year he was employed as a brakeman, and for 
this work his salary was considerably less than when he 
worked as a conductor. There was no evidence by defend- 
ant tending to show that his earnings were Jess than in- 
dicated by plaintiff’s testimony. The verdict has been ap- 
proved by the trial judge. A recovery of $13,500 was 
allowed in the Hadley case where the decedent was earn- 
ing from $85 to $100 monthly. The verdict cannot be 
said to be so large as to indicate that it was the result of 
passion or prejudice, nor can we say that it is excessive. 

It is contended that the court erred in overruling de- 
fendant’s challenges to jurors. One of the acts of negli- 
gence relied upon by plaintiff was the operation of trains 
during the storm. Chief complaint is directed against a 
ruling of the trial court overruling defendant’s challenge 
to a juror who, when examined in chief, expressed the 
opinion that it was unsafe to operate trains during the 
storm. .The juror was examined by counsel for defendant 
and plaintiff and by the court, from all of which it was 
developed that his opinion was based largely upon his 
observations of the storm at his home, about 20 miles 
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southeast from the place of the wreck. In answer to ques- 
tions by the court, we have the following: “Q. Do you 
feel that your opinion or impression of the storm as it 
was at your place would influence you in your judgment 
from the evidence of the storm at the point of the wreck? 
A. No. sir; it would not.” While the trial court might 
‘properly have sustained the challenge, abuse of discretion 
has not been shown. The rule is: 

“Tt is the duty of the trial court to decide as to the fact 
of qualification of a juror challenged for cause from a 
consideration of his entire examination and such other 
evidence and circumstances as tend to throw light upon 
the subject. The trial court in determining the fact of 
qualification is not confined to the answers of the juror 

_alone, but may consider his appearance and general de- 
meanor while undergoing the examination. 

“In such a case the ruling of the trial court in deciding 
a challenge for cause will not be disturbed unless an abuse 
of discretion is shown.” Bemis v. City of Omaha, 81 Neb. 
352. 

Abuse of discretion in deciding the challenges for cause 
has not been shown. Finding no prejudicial error in the 
record, the judgment of the district court is 

~~ AFFIRMED. 
SEDGWICK, J., not sitting. 


THERESA HAUTH ET AL, APPELLEES, v. JOHN SAMBO ET 
AL., APPELLANTS. 


Fitep Jury 1, 1916. No. 18886. 


1. Intoxicating Liquors: AcTIon rok DAMacEs: Parties. Persons en- 
gaged in selling intoxicating liquors under a license are jointly 
and severally liable for all damages arising from such traffic, to 
the causes of which they have contributed, and such liability ex- 
tends to the sureties upon their bonds. All such persons and 
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their sureties may be joined as defendants in a single action to 
recover damages. 


: Bonps or Licensees. The obligation assumed in a liquor li- 
cense bond is not purely contractual, but must be interpreted in the 
light of the provisions of the law regulating the liquor traffic. It 
is not a bond primarily given to indemnify a private party, though 
by its terms private parties may avail themselves of its provisions. 
It is a public bond given to the state as a condition precedent to 
engaging in the liquor traffic. 


While, under the law of suretyship, a bond is, 
as a general rule, recognized to be purely a contract which, when 
privately given without any qualifying laws, is to be strictly con- 
strued and not extended beyond the scope of the obligation ac- 
cording to its express terms, still a statutory bond to the public, 
given for the observance of a law authorizing a business only per- 
mitted under specified conditions and regulated under the police 
power of the state, is not in the same sense strictly contractual 
in its nature. Andresen v. Jetter, 76 Neb. 520, and Sullivan v. 
Radzuweit, 82 Neb. 657, distinguished and limited. 


4, Witnesses: IMPEACHMENT. Where a party takes the deposition of 
a witness, and such witness appears at the trial, and, when called 
to the witness-stand, surprises the party calling him, by testifying 
at variance with his testimony as given in his deposition, the ~ 
party calling him may, after interrogating him as to the state- 
ments previously made, use the deposition, previously taken, for 
the purpose of showing such inconsistent statements. 


6. Intoxicating Liquors: AcTIon oN Bonp: LiapiziTy. In an action 
upon a liquor license bond by a widow and minor children, for 
damages alleged to have been caused by the death of their husband 
and father, who, while in a state of intoxication, caused by 
liquors furnished him by the principal in such bond, was upon 
a railroad track, or in such close proximity thereto as to be 
struck by a locomotive and killed, the question of negligence on 
the part of the railroad company, or contributory negligence on 
the part of the decedent, is immaterial. 


6. Torts: Jornt Tort-FEAsoRS: SETTLEMENT: RELEASE. ‘Settlement 
with one of several joint wrongdoers and payment of damages is 
not a defense to an action against another, unless it was agreed 
between the parties to the settlement that such payment was in 
full of all damages suffered. If the settlement is in writing, oral 
evidence is competent to show the intention of the parties thereto 
in an action against one not a party to the settlement.” Fitzgerald 
v. Union Stock Yards Co., 89 Neb. 393. 


100 Neb.—11 
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7. Intoxicating Liquors: Crvm AcTION: VERDICT: JUDGMENT. The 
rule announced in Bergmann v. Koehn, 99 Neb. 525, that, in an 
action against a saloon-keeper and his sureties for damages, 
in which the jury has returned a verdict against both defendants 
for a sum in excess of the penalty stipulated in the bond, the 
trial court has power to render judgment against the principal 
defendant for the full amount of the verdict, and may also ren- 
der judgment against the surety for the sum stipulated in the 
bond, is reaffirmed and declared to be the settled law in this state 
upon that point. 


8. Appeal: Harmiess Error. Other assignments of error, set out in 
the opinion, held insufficient to warrant interference with the 
judgment. 


APPEAL from the district court for Sarpy county: JAmEs 
T. BEGLEY, Jupce. Affirmed. 


A. 8S. Ritchey, W. R. Patrick and I. J. Dunn, for 
appellants. 


W. W. Slabaugh, John W. Battin and A. FE. Langdon, 
contra. : 


Fawcert, J. 


Action by the widow and minor children of Joseph 
Hauth, deceased, to recover damages for his death, which 
it is alleged was contributed to by intoxicating liquors 
furnished him by defendant Sambo during the night im- 
mediately preceding his death. Sambo was a retail 
liquor dealer in the city of Omaha, and defendant Illinois 
Surety Company was surety on his bond. The action was 
instituted and service obtained upon the surety company 
in Sarpy county, and summons sent to and served upon 
Sambo, the principal, in Douglas county. The jury re- 
turned a verdict against both defendants for $11,400. 
Judgment was entered against the principal for the full 
amount of the verdict, and against the surety for $5,000, 
being the amount of the penalty fixed in the bond. De. 
fendants appeal. 

A number of errors are assigned, which will be con- 
sidered in the order in which they are argued in the brief. 
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Is the verdict sustained by the evidence? The evidence 
as to whether or not Hauth had been drinking in Sambo’s 
saloon during the night preceding his death, when con- 
sidered in connection with the circumstances shown, can- 
not be called conflicting. The period of time covered 
by the evidence is from about 8 o’clock in the evening of 
September 21, 1912, until early in the morning of the next 
day. Plaintiff testified that Hauth was in Samho’s saloon 
about 8 o’clock in the evening; that others were in there 
drinking, and Hauth was there with them. She does not 
testify positively that she saw her husband drink, but she 
saw beer on the bar at the time, and a fair inference from 
her testimony is that she saw the others drinking, Her 
testimony further shows that about 10 o’clock her husband 
returned to the house, which was within sight of the saloon, 
got his gun, and returned to the saloon, with the declared 
intention of going hunting early in the morning; that 
when he left home at that hour he was not drunk; that 
he looked all right to her. The evidence clearly establishes 
the fact that from the time Hauth returned to the saloon 
at 10 o’clock until 2 or 3 o’clock in the morning, when he, 
in company with John Drabeck, Sambo’s bartender, and 
one Dan Kennedy, started on their hunting trip, Sambo’s 
saloon was the scene of a drunken carousal, and that dur- 
ing all of that time Hauth was a member of the party; 
that some time during the night he and one Veit became in- 
volved in a controversy which they adjusted by a fight 
outside of the saloon. The story told by some of de- 
fendants’ witnesses on the stand, that Hauth was sober 
when he and his two companions started on the hunting 
trip at 2 o’clock in the morning, is too incredible, in the 
face of the facts shown, for any jury to believe. As we 
view the evidence, and as the jury unquestionably viewed 
it, it clearly establishes the fact that Hauth was intoxi- 
cated when he was struck and killed by the locomotive; 
that this intoxication was produced by liquors obtained in 
Sambo’s saloon, and was the cause of his losing his life. 


on 
\ 
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The second point argued is that the court erred in over- 
ruling the demurrer of each of the defendants on the 
ground of misjoinder of causes of action. The contention 
is that there was one cause of action stated against the 
defendants jointly on the bond, and an additional one 
against the defendant Sambo upon his liability as a re- 
tail liquor dealer, fixed by statute, regardless of and in 
addition to his contract obligation set forth in the bond. 
Section 3849, Rev. St. 1918, is as follows: “No person 
shall be licensed to sell malt, spirituous, and vinous 
liquors, * * * unless he shall first give bond in the 
penal sum of five thousand dollars, payable to the state of 
Nebraska, * * * conditioned that he will not violate 
any of the provisions of this chapter, and that he will pay 
all damages, fines and penalties and forfeitures which may 
be adjudged against him under the provisions of this 
chapter. * * * Any bond taken pursuant to this section 
may be sued upon for the use of any person, or his legal rep- 
resentatives, who may be injured by reason of the selling 
or giving away any intoxicating liquor by the person so 
licensed or by his agent or servant.” 

This section of the statute is clear and unambiguous. 
Tt makes the furnishing of the bond a condition precedent 
to the obtaining of a license to sell intoxicating liquors. 
Jt is, in every sense of the word, an integral part of the 
application for a license. The surety, who signs such a 
bond, knows at the time of doing so that the filing of the 
bond is one of the necessary conditions which must be 
complied with before the license is issued. The surety is, 
therefore, in every true sense of the word, a party to the 
application. He is charged with knowledge of the fact 
that the signing of this bond renders him subject to be 
sued upon it for the use of any person, or his legal rep- 
resentative, who may be injured by reason of the selling 
or giving away of any intoxicating liquors by the person 
so licensed, or by his agent or servant. He knows that 
the bond is conditioned that his principal will not violate 
any of the provisions of the chapter of the statute relating 
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to the issuance of such licenses, and that the principal 
will pay all damages, fines, penalties and forfeitures which 
may be adjudged against him under the provisions of this 
chapter. He therefore agrees that, to the amount stated 
in the bond, he will stand liable to pay all such damages, 
fines, penalties and forfeitures which may be adjudged 
against his principal, and this, too, without any condition 
or reservation that his principal must be first proceeded 
against. He, in fact, to the amount stated in the bond, 
makes himself a joint and several principal as to all persons 
who may be injured by reason of the selling or giving away 
of any intoxicating liquors by his principal himself, or by 
such principal’s agent or servant. It will be seen from 
this that a surety on a liquor bond occupies a different 
relation to such a bond than that occupied by a surety 
upon ordinary bonds, and the rules applicable to an ordin- 
ary bond cannot be applied to a liquor bond with the same. 
strictness with which they are applied to ordinary bonds. 

We concede that under the rules governing recovery in 
actions on ordinary bonds a judgment in excess of the 
penalty of the bond would be erroneous. In Andresen vw. 
Jetter, 76 Neb. 520, and Sullivan v. Radzuweit, 82 Neb. 
657, the implication is that an action upon a saloon-keeper’s 
bond is governed by the same principles as one upon an 
ordinary bond. In those cases, however, it will be seen 
that the distinction under consideration here was not pre- 
sented or discussed. Where the distinction has been con- 
sidered, we think the courts are generally holding that the 
rule in an action on ordinary bonds does not apply iu 
actions upon liquor bonds. In the opinion by Maxwell, J., 
in Jones v. Bates, 26 Neb. 698, it is said: “The bond is 
merely a mode of securing satisfaction for the injury. In 
other words, the bond is given as a means of indemnifying 
persons who may be injured by the saloon-keeper furnish- 
ing intoxicating liquors to another.” In Wardell v. Me- 
Connell, 28 Neb. 152, we held that principals and their 
sureties upon license bonds are liable to an action for 
damages jointly with the principals and sureties upon 


166 NEBRASKA REPORTS. [ Vox. 100 


Hauth v. Sambo. 


cther bonds of a like character, and that sureties upon the 
bond of a licensed vendor of intoxicating liquors are liable, 
not only for the damages resulting directly from the acts of 
their principals, but for all damages to which such acts 
contribute. On page 159 it is said: “We recognize this 
as a radical departure from the general law governing 
principals and sureties, but that it is in accordance with 
the provisions of the chapter referred to, we entertain no 
doubt.” In Horst v. Lewis, 71 Neb. 365, we held that per- 
sons engaged in selling intoxicating liquors under a license 
in this state are jointly and severally liable for all dam- 
ages arising from such traffic, to the causes of which they 
have contributed, and that such liability extends to the 
sureties upon their bonds; that all such persons and 
their sureties may be joined as defendants in a single action 
to recover damages. In the opinion, by Mr. Commissioner - 
Ames (p. 367), it is said: “Defendants in such cases are 
treated both by the statute and by the foregoing decisions 
as joint wrongdoers, but the statute also creates a right 
of contribution among them, an element unknown to the 
common law relative to joint tortfeasors.” (p. 368) “But 
Smith’s sureties are obligated for his entire obedience to 
the law, and are liable, not only for his several or separate _ 
breaches of it, but for such breaches thereof, or liabilities 
thereunder, as he may have committed or incurred joint- 
ly with other licensees under the liquor act. They, there- 
fore, to the same degree as their principal, had an interest 
in the action adverse to the plaintiffs, were proper parties 
to the action, and were properly served in any county in 
the state to which a summons was issued.” In Kramer wv. 
Bankers Surety Co., 90 Neb. 301, we held: “The sureties 
on a bond given under the provisions of section 6, ch. 50, 
Comp. St. 1909, are not merely nominal parties in an action 
on the bond, but have such an interest in the action that 
an action on the bond may be brought against them in any 
county where they reside or may be found and, under 
section 65 of the Code, a summons properly issued to any 
other county for service on their principal.” In Black, 
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Intoxicating Liquors, sec. 281, it is said: “The action 
given under the civil damage laws is entirely statutory, 
and hence must be governed wholly by the provisions of 
the statute.” In Squires v. Miller, 173 Mich. 304, it is held: 
“The obligation is not purely contractual, but must be 
interpreted in the light of the provisions of law regulating 
the liquor trade.” In the opinion, on page 311, it is said: 
“This is not a bond primarily given to indemnify a private 
party, though by its terms private parties may avail them- 
selves of its provisions. It is a public bond given to the 
commonwealth as a condition precedent to engaging in 
the liquor traffic, a business which, as a matter of public 
policy, is regulated and restricted under the police power 
of the state.” Again, on page 312, it is said: “While, under 
the law of suretyship, a bond is, as a general rule, recog- 
nized to be purely a contract which, in its nature, when 
privately given without any qualifying laws, is to be strict- 
ly construed and not extended beyond the scope of the 
obligation according to its express terms, still a statutory 
bond to the public, given for the observance of a law 
authorizing a business only permitted under specified con- 
ditions and regulated under the police power of the state, 
is not in the same sense strictly contractual in its nature. 
Its characteristics are also, and perhaps to a greater de- 
gree, statutory. It is to be read and construed and en- 
forced in connection with and according to the statute 
pursuant to which it is given, and should be interpreted 
according to the purpose, intent, and meaning of the 
legislative enactment.” ; 

In order that there may be no doubt in the future as to 
the rule in actions on liquor bonds, the rule announced in 
the Jetter and Radzuweit cases will be considered as limit- 
ed to actious on ordinary bonds. 

In Bergmann v. Koehn, 99 Neb. 525, we held: “In an 
action against the saloon-keeper and his surety for dam- 
ages, in which the jury has returned a verdict against 
both defendants for $9,000, the trial court has the power 
to render a judgment against the principal defendant for 
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the full amount of the verdict, and may also render judg- 
ment against the surety for the sum of $5,000, which is 
the amount for which the surety company is liable on its 
bond.” A motion for rehearing was filed in that case, which 
we have held until the question there decided could be re- 
examined in the case at bar, which had been argued and 
submitted at the time such motion for rehearing had been 
filed. Under the authorities above cited, and after a care- 
ful re-examination of the question, we now reaffirm the 
above holding in Bergmann v. Koehn and announce it as 
the settled law upon that point in this court. 

The third assignment is that the court erred in giving 
instruction No. 8, which defines the term “intoxication.” 
While the definition of the term is not quite as explicit as 
it might be, it could not have prejudiced the jury, for the 
reason that the evidence of intoxication was so strong that 
the jury could not have been misled by the definition 
given. 

The fourth assignment assails instruction No. 5, given 
by the court, which told the jury that the liability of a 
surety upon the bond of a liquor dealer is coextensive with 
that of the principal, and that their verdict with respect 
to the surety company should be the same as their verdict 
as to the principal. The surety company cannot complain 
of this instruction, for the reason that, to the extent of the 
penalty named in the bond, its liability was coextensive 
with that of the principal, and the court in entering judg- 
ment limited its liability to that sum. Defendant Sambo 
cannot complain, as his liability was not limited by the 
bond. 

The fifth assignment challenges instruction No. 10, given 
by the court, in which the jury were told that it was not 
material whether the employees of the railroad company 
were negligent or not, or whether or not the railroad com- 
pany was liable for damages, if any, sustained by plain- 
tiff; that the question for the jury to determine was 
whether the deceased was intoxicated at the time of his 
death, and whether the defendant Sambo furnished the 
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intoxicating liquor, or some part thereof, and whether in 
consequence of such intoxication Hauth lost his life. It 
is claimed that this instruction was not applicable to the 
case, and that the case of Cornelius v. Hultman, 44 Neb. 
441, from which the instruction was taken, was an entirely 
different case from the one at bar. It is said this instruc- 
tion was an invitation to entirely disregard the defense 
set up in the answers of the defendants that plaintiff had 
made claim against the railroad company and had received 
full settlement and satisfaction for all loss and damage 
sustained by her by the death of Joseph Hauth. We think 
the instruction was proper. As stated by counsel for plain- 
tiff in their brief, the question is whether the liquor 
furnished Hauth contributed to his injury and death; that 
it is immaterial whether he was guilty of contributory 
negligence in relation to the railroad, or whether the rail- 
road was negligent. We think that, if Hauth’s getting 
upon the railroad track, or in such close proximity to it 
as to veceive the injury which caused his death, was the 
result of intoxication from liquors obtained in Sambo’s 
saloon, the question of negligence or contributory neg- 
ligence is, as the court stated, immaterial. 

In the sixth assignment instruction No. 17 is complained 
of. It told the jury that if they found for the plaintiff 
they would determine the amount of the damages to which 
plaintiff was entitled under the evidence, and deduct from 
said amount the sum which the evidence shows had been 
paid plaintiff by the Chicago, Burlington & Quincy Rail- 
road Company, to wit, the sum of $1,100, and render a 
verdict for the remainder. The complaint to this instruc- 
tion is that but one injury resulted in this case, viz., the 
death of Hauth; that plaintiff was entitled to only one 
satisfaction for the loss sustained by his death, and that 
she obtained that satisfaction from the railroad company. 
There can be no controversy over the rule of law invoked, 
but we think it is not applicable here. The contract of 
settlement between plaintiff and the railroad company is 
before us. It shows upon its face that it is a compromise 
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settlement made by plaintiff in the face of a probably well- 
grounded denial by the railroad company of all- liability. 
On this kind of a settlement plaintiff accepted from the 
railroad company $1,100. The agreement nowhere recites 
that plaintiff released other joint tort-feasors, or that the 
amount for which she compromised her claim with the 
Burlington road was the full amount of her damages. 
This point is ruled adversely to defendants’ contention in 
Fitzgerald v. Union Stock Yards Co., 89 Neb. 393. 

The seventh assignment is that the court erred in re- 
fusing to direct a verdict for defendants. In the light of 
what has been said, nothing need be added here. 

The eighth and ninth assignments relate to the witnesses 
Fox and Veit, who on the trial testified directly at variance 
with the testimony which they had given a short time prior 
thereto in depositions. They were interrogated as to their 
contradictory statements in the depositions, and either 
denied making them or said they “did not remember.” 
Counsel for plaintiff were then permitted to show this dif- 
ference in their testimony by calling the stenographer who 
took the depositions. These two assignments involved the 
question of the right of the court to permit a party, who 
has been taken by surprise on the trial by having a witness 
whom he has introduced testify contrary to statements 
made by such witness to counsel prior to the trial, to 
impeach his own witness. It is contended that this cannot 
be done. Many authorities, in addition to those cited, 
could be found showing that to be the general rule; but, 
like all general rules, it has its exceptions. The exception 
to the rule is well sustained in Selover v. Bryant, 54 Minn. 
434, and in the note to the case in 21 L. R. A. 418, and tn 
Doran v. Waterloo, C. F. d N. R. Co., 170 Ia. 614. 

The tenth assignment assails the refusal of the court to 
give instruction No. 9, requested by defendants, by which 
the court was requested to tell the jury that, if they found 
from all the circumstances and evidence in the case that 
the accident which caused the death of Hauth would have 
happened whether he was intoxicated or sober, and that 
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the liquor furnished by defendant Sambo, if any was fur- 
nished, did not contribute to the accident, then their verdict 
should be for the defendants. The first point in this in- 
‘struction called for speculation on the part of the jury, 
and the second point is properly covered by the instructions 
given by the court. 

The eleventh assignment complains of the refusal of the 
court to give instruction No. 6, requested by defendants, 
as follows: “You are instructed that the plaintiffs are not 
entitled to recover damages for the loss of the society and 
companionship of the husband and father, nor for injuries 
to the feelings and sentiments caused by the intoxication 
and drunkenness of the husband and father, nor can dam- 
ages be allowed by way of compensation for grief, wounded 
feelings and disappointed hopes.” By instruction No. 16, 
given by the court on its own motion, the jury were correct- 
ly told just what things they might consider in determining 
the amount of the damages to be awarded in case they 
found for plaintiff, and concluded with this statement: 
“But in no event can the amount of damages exceed the 
value to plaintiffs of the support of deceased, which was. 
lost to them through his death.” No claim is made in the 
petition for damages on any of the grounds stated in the 
requested instruction. The instruction was properly re- 
fused. . 

The final assignment assails instructions 4, 10 and 14, 
given by the court, on the ground that they are contradic- 
tory, misleading and inconsistent. We are unable to agree 
with counsel upon this point. 

Finding no prejudicial error in the record, the judgment 
of the district court is 

AFFIRMED. 

Hamer, J., not sitting. 
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JOSEPH R. DOHNER, APPELLEE, v. JOHN M. Barr, Ap- 
PELLANT. 


Fitep Juty 1, 1916. No. 18889. 


Appeal: Conriicrina Evipencr. “Where the evidence is conflicting and 
the judgment is supported by competent evidence, it will not 
be disturbed, even though a different conclusion might have been 
reached.” Burwell Irrigation Co. v. Lashmett, 59 Neb. 605. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


R. O. Williams, for appellant. 
W. Cz Frampton, contra. 


FAWCETT, J. 

Action to recover a balance of $50 for money loaned. 
Plaintiff recovered, and defendant appeals. 

The errors assigned are that the court by its instructions 
to the jury eliminated defendant’s plea of payment; that 
the court refused to give certain instructions requested by 
defendant; that the court neglected to give any instruction 
covering defendant’s theory that the money had been paid; 
and that the verdict is not sustained by sufficient evidence. 
The evidence is in sharp conflict. It would have sustained 
a verdict either way. The jury accepted the testimony of- 
fered by plaintiff, and an experienced district court, who 
saw the witnesses upon the stand and heard them testify, 
approved the verdict by entering judgment upon it. This 
must be held conclusive on the question of the sufficiency 
of the evidence. 

We have examined the instructions given by the court, 
also those requested by defendant, and are unable to dis- 
cover any error either of omission or commission. The 
defendant’s plea of payment was properly submitted. 
Everything requested by defendant in instructions refused, 
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which was proper to go to the jury, was covered by the 
court’s instructions. The instructions we think fairly 
covered defendant’s theory that the money had been re- 
paid. 

Finding no prejudicial error in the record, the judgment 
of the district court is 

AFFIRMED. 
SEDGWICK, J., not sitting. 


W. H. LATHAM BT AL., APPELLEES, V. CHICAGO, BURLINGTON 
& Quincy RAILROAD COMPANY ET AL., APPELLEES; Davip 
C. BALLANTINE ET AL., INTERVENERS AND APPELLANTS. 


Fitep Juty 1, 1916. No. 18905. 


1. Parties: InTERvENERS. “‘To authorize a party to intervene, he 
must have an interest of such a direct and immediate character 
that he will either gain or lose by the direct legal operation of 
and effect of the judgment. This interest must be one arising from 
a claim to the subject-matter of the action or some part thereof, 
or a lien upon the property or some part thereof.” Kansas & C. 
P. R. Co. v. Fitegerald, 33 Neb. 137, 142. 


2. Drainage Districts: OBsECTIONS TO ORGANIZATION: INTERVENTION. 
Upon the hearing of objections to the organization of a drainage 
district by the district court, owners of lands outside of the pro- 
posed district who have not been made parties to the proceeding, 
who refuse to become members of the district, and whose lands 
are not subject to assessment for the cost of the proposed improve- 
ments, cannot intervene and object to the organization of the dis- 
trict on the ground that the construction of the drainage im- 
provements will injure their lands which adjoin a stream below 
the outlet of the proposed drainage ditch. Rev. St. 1913, sec. 1799. 


ApPeaL from the district court for Frontier county: 
Lestis G. Hurp, Jupce. Affirmed. 


J. A. Williams, for appellants. 
Byron Clark, W. H. Latham and L. H. Cheney, contra. 


174 NEBRASKA REPORTS. [Von. 100 
Latham v. Chicago, B. & Q. R. Co. ° 
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Plaintiffs, who are owners of Swamp and overflowed 
lands traversed by Medicine creek, filed with the clerk of 
the district court for Frontier county articles of associa- 
tion for the organization of a drainage district. Rev. St. 
1918, secs. 1797-1865. Summons was served upon the 
Chicago, Burlington & Quincy Railroad Company and 
upon Frontier county, the other owners of land within the 
proposed district. A number of owners of lands below 
the proposed drainage ditch intervened and challenged 
the right of plaintiffs to form the proposed district. After 
a hearing, the district court authorized the formation of 
the drainage district, and the interveners have appealed. 

In the district court plaintiffs challenged the right of 
interveners to oppose the formation of the drainage dis- 
trict. Interveners are not the owners of real estate within 
the proposed district, and their lands will not be assessed 
to pay the cost of the drainage. Though requested to do 
so, they have refused to join with plaintiffs in the organi- 
zation of a drainage district. Medicine creek flows east- 
ward and southerly in a tortuous channel through the 
lands of plaintiffs and on through the lands of interveners. 
The proposed drainage ditch, including the lateral, is two 
and a half miles long. It taps the creek on lands of plain- 
tiffs and returns to the creek before leaving their lands. 
The ditch has the same carrying capacity as the creek, but 
shortens the distance about one-half. Interveners chal- 
lenge the right of plaintiffs to organize a drainage district 
on the ground, among others, that the straightening of the 
channel will so accelerate the flow of the water in the creek 
as it crosses interveners’ lands that it will wash and over- 
flow the same, and also deprive them of the benefits of 
subirrigation. Are interveners entitled to object to the 
formation of the drainage district on the alleged ground 
that the construction of the drainage ditch will be to their 
damage as owners of land adjoining the creek below the . 
outlet of the ditch? Interveners contend that their action 
is authorized by the statute, which provides: 
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“Any person who has or claims an interest in the matter 
in litigation, in the success of either of the parties to an 
action, or against both, in any action pending or to be 
brought in any of the courts of the state of Nebraska, may 
become a party to an action between any other persons or 
corporations, eithér by joining the plaintiff in claiming 
what is sought by the petition, or by uniting with the de- 
fendants in resisting the claim of the plaintiff, or by de- 
manding anything adversely to both the plaintiff and de- 
fendant, either before or after issue has been joined in the 
action, and before the trial commences.” Rev. St. 1913, 
sec. 7609. 

This section must be read in connection with the pro- 
visions of the drainage act. The act provides for the filing 
of articles of association showing, among other matters, 
the boundaries of the proposed district, the names of 
owners signing the articles, and a description of the real 
estate within the proposed district, and the names of 
owners of real estate within the district benefited by the 
proposed construction who refused to sign the articles. 
Rey. St. 1918, sec. 1797. Notice of the proposed organ- 
ization must be given to all owners of land within the dis- 
trict who have not signed the articles of association. Rey. 
St. 1913, sec. 1798. The statute further provides: 

“All owners of real estate situated in the proposed dis- 
trict who have not signed the articles of association and 
who may object to the organization of the drainage district, 
after having been duly summoned shall, on or before the 
second day of the term of court to which they have been 
summoned to appear, file their objection or objections in 
writing, if any they may have, why such drainage district 
should not be organized and declared a public corporation 
of this state, and why their land will not be benefited by 
drainage, and should not be embraced in the drainage dis- 
trict and liable to taxation for draining the same; and 
all such objections shall be heard by the court in a summary 
manner, without any unnecessary delay, and, in case such 
objections are overruled, the district court shall, by its 


176 NEBRASKA REPORTS. [Vox. 100 


Latham v. Chicago, B. & Q. R. Co. 


order duly entered of record, duly declare the drainage 
district a public corporation of this state. * * * And 
in case any owner of such real estate shall satisfy the court 
that his real estate, or a part thereof, has been wrongfully 
included in the district, and will not be benefited thereby, 
then the court may exclude such real estate as will not be 
benefited, and declare the remainder a district as prayed 
for.” Rev. St. 1913, sec. 1799. 

The intent of the statute is that upon the hearing by 
the district court the proceedings shall be “in a summary 
manner, without any unnecessary delay.” Provision is 
made for hearing the objections of owners of real estate 
within the district. The statute does not contemplate that 
the question of the rights and liabilities of the district to 
third persons shall be determined in such proceeding. It 
is not intended that landowners without the district who 
will not be assessed for the cost of the improvements shall 
prevent the organization of a drainage district by land- 
owners consenting to be assessed for the cost of the im- 
provements. The drainage act does not contemplate that 
the question of damages raised by third persons shall be 
decided at the hearing upon the application for the forma- 
tion of a district, and the statute permitting intervention is 
not applicable. “To authorize a party to intervene, ne 
must have an interest of such a direct and immediate char- 
acter that he will either gain or lose by the direct legal 
operation of an effect of the judgment. This interest must 
be one arising from a claim to the subject-matter of the 
action or some part thereof, or a lien upon the property or 
some part thereof.” Kansas & C. P. R. Co. v. Fitzgerald, 
33 Neb. 137, 142. 

Zumbro v. Parnin, 141 Ind. 430, and State v. Board of 
County Commissioners, 98 Minn. 89, relied upon by inter- 
veners, were decided under drainage laws containing dif- 
ferent language. Whether the construction of the ditch 
would wrongfully damage interveners as alleged is.a ques- 
tion to be decided in other proceedings. The statute pro- 
vides that the district may be sued, and that it “shall be 
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liable for all injuries and damages caused by the construc- 
tion of said drainage improvements arising by virtue of 
contract or tort.” Rev. St. 1918, sec. 1864. The district is 
given the power of eminent domain to acquire rights of 
way whether within or without the district. Rev. St. 1913, 
secs. 1816, 1817. Rights of landowners without the dis- 
trict may be protected in proper proceedings. The trial 
court properly found against interveners. Owners of real 
estate within the district are not opposing the formation 
of the district, and questions presented by interveners re- 
lating to the legality of the organization need not be de- 
cided on this appeal. 
The judgment of the district court is therefore 


AFFIRMED. 


SIDNEY G. JOHNSON, APPELLANT, V. CHARLES C. LANE, AP- 
PELLEE. 


Fitep Jury 1, 1916. No. 18936. 


1. Appeal: ConrLictina EvipeNce. “Where the evidence is conflicting 
and the judgment is supported by competent evidence, it will not 
be disturbed, even though a different conclusion might have been 
reached.” Burwell Irrigation Co. v. Lashmett, 59 Neb. 605. 


: Harmiess Ernon. “To warrant the reversal of a judgment, 
it must affirmatively appear from the record that the ruling with 
respect to which error ig alleged was prejudicial to the rights 
of the party complaining.” Dobry v. Western Mfg. Co., 58 Neb. 667. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Affirmed. - 


Sutton, McKensie é Cox, for appellant. 


John J. Sullivan and W. R. Mitchell, contra. 
100 Neb.—12 
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Fawcett, J. 

From a judgment of the district court for Douglas coun- 
ty, for damages claimed by plaintiff to have been suffered 
by reason of fraudulent misrepresentations of the defend- 
ant with respect to certain real estate in the states of 
Kansas and Oklahoma, for which plaintiff exchanged a 
stock of implements owned by him in Clifton, Kansas, 
plaintiff appeals. 

Defendant was a real estate broker, and as such was 
representing the owners of the Kansas and Oklahoma 
lands. He negotiated the exchange for his principals with 
plaintiff. The transaction was completed and the prop- 
erties duly exchanged. Plaintiff now complains that the 
lands were not of the quality, quantity and value repre- 
sented by defendant, and prays for damages by reason 
thereof in the sum of $11,000. The answer is a general 
denial. More than 20 witnesses were examined at the 
trial. Their testimony is set out in a bill of exceptions 
of over 300 pages. On every material point in the case it is 
in sharp conflict. A careful examination of it shows that 
it is ample to have sustained a verdict either way. In 
arriving at a verdict either way, the jury would be com- 
pelled to entirely discredit many of the witnesses on one 
side or the other. This was clearly the province of the 
jury who saw 13 of the 22 witnesses upon the witness- 
stand and heard them testify. We must accept their judg- 
ment on this point. 

Complaint is made of some of the instructions given by 
the court. The action is grounded on alleged fraudulent 
misrepresentations of the defendant. The jury found for 
the defendant. By that verdict they have said that the 
defendant is not guilty of having made the fraudulent mis- 
representations charged. In reaching this conclusion they 
have accepted the testimony of the witnesses offered by . 
defendant as true. This fact being established, then, 
when the instructions are applied to that ences they 
contain no prejudical error. 
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Complaint is especially made of instruction No. 7, given 
by the court. By this instruction the court told the jury 
that one Jesse T. Parker was the agent of plaintiff and 
acted as such in assisting to consummate the transaction 
between plaintiff and the owners of the property repre- 
sented by defendant, and that it was the duty of an agent 
to communicate to his principal every fact affecting a 
transaction, entrusted to his care, which comes to his 
knowledge in the course of and during its performance. 
“and, unless it is shown that the agent, with the knowledge 
of the adverse party, has acted fraudulently under such 
circumstances as to apprise the latter that facts com- 
municated to the agent have not been, and probably will 
not be, communicated by him to his principal, or the ad- 
verse party is in some way implicated with the default of 
the agent, this duty, in an action between the principal 
and the adverse party, the agent is conclusively presumed 
to have obeyed.” It is contended that this instruction was 
prejudicial, for the reason that no restriction of any 
nature was named therein. We do not deem it necessary 
to enter upon a discussion of the instruction. We are 
relieved of that burden by what is stated by plaintiff in 
his brief. It is there said: “There is nothing in the record 
to indicate that Mr. Parker was employed by the defend- 
ant to inspect and place a value upon the property which 
plaintiff was to receive. In fact, the principal himself 
was taken to view the property and made the inspection 
for himself.” In the light of this admission, we are not 
surprised that the jury found for the defendant on the 
question of fraudulent misrepresentations by defendant 
as to the character, value and quantity of the lands which 
plaintiff was to receive in the transaction. Having made 
the inspection himself, and there being no claim that he 
was not shown the land involved in the proposed exchange, 
the instruction given was without prejudice. 

Complaint is made of the refusal of the court to give 
three instructions requested by plaintiff. All three of 
these instructions related to the question of the measure uf 
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damages in the event that the jury found for plaintiff. 
The jury having found for defendant, error, if any, in the 
refusal to give these instructions would be without preju- 
dice. ; 

We have gone over appellant’s brief three times, and 
have made a careful examination of the record for the 
purpose of satisfying ourselves that no fraud was com- 
mitted by defendant. In the light of that examination, we 
concede that another jury might reach a different con- 
clusion from that reached by the jury which heard the case, 
but that is not sufficient to justify us in ordering a new 
trial. In order to do that, we must be able to say that the 
verdict was clearly wrong. This we cannot say. 

; AFFIRMED. 
SEDGWICK, J., not sitting. 


ETHEL M. KRIEBS, APPELLDE, v. NICHOLAS KRreps Ef AL., 
APPELLANTS. 


Fitep Jury 1, 1916. No. 18937. 


Appeal: QuesTions REviEwaBLe. “When a bill of exceptions has been 
quashed, no question can be considered, a determination of which 
necessarily involves an examination of the bill of exceptions.” 
Reed v. Rice, 48 Neb. 586. : 


APPEAL from the district court for Douglas county: 
Lee S. ESTELLe, JUDGE, Affirmed. 
Amos E. Henely, for appellants. 


Montgomery, Hall & Young and T. M. Zink, contra. 


Fawcett, J. 

From a judgment of the district court for Douglas coun- 
ty, in favor of plaintiff, in an action for alienation of the 
affections of her husband, defendants appeal. 
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Defendants failed, for more than eight months after the 
adjournment of the term of court at which judgment was 
entered, to settle a bill of exceptions, and on motion of 
plaintiff it was quashed. The case is therefore before us 
upon the transcript alone. The defendants are the parents 
of plaintiff’s husband. The petition alleges, in detail, most 
inexcusable conduct on the part of the defendants toward 
plaintiff in the presence of her husband, and while she and 
her husband were living with the defendants in their 
home. At the trial the jury returned a verdict in favor of 
plaintiff for $5,000, upon which the court, after overruling 
separate motions for a new trial, éntered judgment. The 
answer of defendant Nicholas was a general denial. The 
answer of defendant Ida was a general denial, followed by 
a third paragraph which alleged that, in all of her conduct, 
statements, acts and doings toward plaintiff and her hus- 
band, the answering defendant acted without any ill will 
or malice toward plaintiff, and had only advised and 
done that which she fairly and honestly considered to be 
to the best interests of her said child. 

The first assignment of error is based upon instruction 
No. 1, which stated the issues. In this statement the 
court correctly set forth the answer of defendant Nicholas, 
and also correctly set forth the substance of the answer 
_ of defendant Ida, with the exception that it failed to state 
the substance of paragraph 3 of the answer above referred 
to, and concluded thus: “And these are the only material 
allegations in defendants’ answers.” It is contended here. 
that this instruction failed to set forth “the affirmative 
defense of the answer of the defendant Ida Kriebs.” If 
the evidence in any manner tended to sustain the allega- 
tions in paragraph 3 of defendant Ida’s answer, the failure 
to state it as one of the material issues in the case would 
have been error on the part of the court; but, if the evi- 
dence clearly failed to establish such allegation, its omis- 
sion from the statement of the issues was justifiable and 
would not be error. The evidence is not before us. [If 
it came anywhere near sustaining the allegations of out- 
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rageous treatment of plaintiff by the defendants, as set 
forth in the petition, it would completely destroy any 
claim on the part of defendant Ida that she acted without 
ill will or malice and had only done that which she fairly 
and honestly considered to be to the best interests of her 
son. In the absence of the bill of exceptions, we must 
assume that the evidence was sufficient to sustain the 
court in not submitting that issue to the jury. The same 
must be said of all other instructions complained of in the 
brief. 

We see no way in which we can give defendants any 
relief on this appeal. The pleadings are ample to sustain 
the instructions given by the court and the verdict returned 
by the jury. 

AFFIRMED. 

Lerron and Sepewicx, JJ., not sitting. 


CITY OF LINCOLN, APPELLEE, v. LINCOLN GAs & ELECTRIC 
Light COMPANY, APPELLANT. 


Frep Jury 1, 1916. No. 18405. 


Taxation: OccuraTIoN Tax: DIScRIMINATION. When there are several 
public service corporations engaged in furnishing heat, light and 
power to the people of a city and occupying the streets, alleys and 
public places of the city, with their apparatus for that purpose, 
under franchise granted by the city, the fact that one furnishes 
heat, light and power by electric current conveyed by wires and 
the other by gas conveyed by underground mains does not furnish 
a sufficient basis for classification to justify levying an occupation 
tax upon one of such companies and not upon the other. A tax 
so levied is void for unjust discrimination. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Reversed and dismissed. 


Strode & Beghtol, for appellant. 


C. Petrus Peterson, contra. 
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SEDGWICK, J. 

In November, 1906, the city of Lincoln by ordinance 
No. 432 provided that no gas company should “charge, 
exact, demand or collect * * * more than the sum 
of one dollar net per 1,000 cubic feet,” and in December 
of that year the defendant city by ordinance No. 439 
imposed an occupation tax on all gas companies of 
21%, per cent. of the gross receipts of the company. 
Afterwards, on the 27th day of December of that year, 
this defendant began an action in ‘the circuit court of 
the United States, district of Nebraska, alleging that 
both ordinances of the city were invalid, and asking 
for an injunction against their enforcement. In May, 
1908, the: city of Lincoln began this action in the dis- 
trict court for Laneaster county to recover the .oc- 
cupation tax provided for in the aforesaid ordinance. 
This action was not finally determined in the district 
court until in July, 1913, when that court entered a 
judgment against the defendant. 

One of the objections to the ordinance imposing this 
tax is that it “denies to defendant the equal protection 
of the laws, and is unjust and discriminatory in its 
classification.” The ordinance imposes a tax of 23 per 
cent. on “all gas companies manufacturing and furnish- 
ing gas to the inhabitants of the city of Lincoln.” The 
defendant furnishes gas for heat, light and power pur- 
poses, and there is at least one other company whch has 
a franchise from the city, occupying streets and public 
places in the city as the defendant does, and furnishes 
heat, light and power by electric current as a public 
service corporation. There is no just basis of classi- 
fication which will allow the imposition of an occupation 
tax upon one of two companies so organized with such 
privileges and not upon the other, when both companies 
are engaged, and competing as public service corpora- 
tions, in furnishing the public generally with heat, light 
and power. The fact that the companies use different 
modes of conveying their product and supplying the de- 
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sired accommodations is not a sufficient basis for dis- 
criminating in exacting an occupation tax. In the action 
brought in the circuit court of the United States for this 
district by this defendant to restrain the enforcement of 
the so-called “dollar gas” ordinance, that court considered 
that it was necessary to determine the validity of the 
ordinance involved in this case, and in its opinion said: 
“The occupation tax of 24 per cent. for the year 1907 
would have amounted to $4,484.15. This occupation tax 
I think invalid, as violating the Constitution of the state 
of Nebraska, requiring it to be uniform upon persons 
and property. In my judgment, an electric plant, which 
furnishes to the public light, heat, and power, should 
be classed the same as a gas plant, which furnishes to 
the public light, heat, and power. The fact that one 
furnishes the light, heat, and power by means of an 
electric current—the other by a current of gas—does not, 
in my judgment, justify a difference in classification. 
So far as the patrons are concerned, it is results that 
are sought for, and it is results which the respective 
parties furnish the public.” The opinion was filed March 
20, 1909. That court then enjoined the enforcement of 
this ordinance. Lincoln Gas & Electric Light Co. v. City 
of Lincoln, 182 Fed. 926. An ordinance passed in March, 
1906, levied an occupation tax of 2 per cent. on the busi- 
ness of manufacturing electric current. In December, 
1909, after the said decision in the “dollar gas” case, an 
ordinance was enacted repealing both of the former or- 
dinances and levying an occupation tax of 3 per cent. 
on the manufacture and sale of gas and electric current. 
We think the federal court was right in holding the first 
ordinance invalid, and it follows that the plaintiff can 
have no right of action thereunder. The judgment of 
the district court is reversed and the action dismissed. 
REVERSED AND DISMISSED. 


LeTTon, J., dissenting. 


I am unable to concur in the view of the majority. 
The opinion holds, without citing a single authority to 
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sustain the position, that there is not sufficient difference 
between a gas company and an electric light and power 
company to classify them as different occupations for 
the purpose of imposing a business tax, and that such 
a tax imposed upon one of these occupations and not 
upon the others is void for that reason. The general 
principle as to such cases is clearly stated in 387 Cyc. 732, 
as follows: “The principle of equality and uniformity 
does not require the equal taxation of all occupations 
or pursuits, nor prevent the legislature from taxing 
some kinds of business while leaving others exempt, or 
from classifying the various forms of business, but only 
that the burdens of taxation shall be imposed equally up- 
on all persons pursuing the same avocation.” No pro- 
vision of either statute or constitution has been pointed 
out to justify the conclusion reached, and [ think none 
can be found. 

The real question is whether there is any such differ- 
ence in the occupation of manufacturing and selling gas 
and that of producing and selling electricity as to afford 
room for classification. It seems to me there is no room 
fpr doubt here. An electrician carries on an entirely 
different occupation from that of a gas-maker, and makes 
a different product, though it may be used for some sim- 
ilar purposes. There is no more resemblence between 
them than between a Christian Science healer and a 
physician of the most rigid allopathic school; or between 
a surgeon and an osteopath or chiropractor. Can it be 
said that an occupation tax upon physicians is invalid 
because no tax is imposed upon mental healers, osteo- 
paths or Christian Science practitioners? Yet, all these 
classes attempt to perform the same function, that of 
healing bodily ills. A baker and a butcher and a grocer 
all sell food. Is there no distinction between them for 
the purpose of taxation? Steam laundries and poor wash- 
erwomen perform exactly the same service. Under the law 
as laid down in the opinion, an occupation tax cannot 
be levied upon steam laundries unless it also includes 
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within its terms the poor woman, or the Chinese laundry- 
man, because the product of their labor is the same. 
But the question involved has repeatedly been decided 
in this state. As recently as in Norris v. City of Lincoln, 
93 Neb. 658, it was held that the business of loaning 
money upon chattel security might be taxed, though the 
business of loaning money on every other kind of security 
or without security was exempt. The contention was 
made in that case, as in this, that the tax was discrim-— 
inatory and void. The subject is lucidly discussed by 
Judge Barnes in the opinion, and the conclusion ex- 
pressed in the syllabus that, “When a city charter 
authorizes a municipality to require by ordinance a 
license tax of persons engaged in any occupation, trade, 
or business carried on within the corporate limits of 
the city, the municipal anthorities may by ordinance 
classify the different occupations for taxation, and im- 
pose different taxation in different amounts upon the 
different classes; and a classification made by such 
authorities will not be interfered with by the courts, 
unless it manifestly appears that it is unreasonable and 
arbitrary.” Up to this time this has been settled law 
in this state. 

In State v. Insurance Co. of North America, 71 Neb. 
320, an occupation tax which discriminated as to in- 
surance companies between those whose domicile was in 
a state the laws of which discriminated against outside 
companies, and those whose domiciles were in states 
which had no such laws, was held to be valid. Yet, both 
were selling insurance. . 

In Rosebloom v. State, 64 Neb. 342, it was held that 
there was such a distinction between peddlers who sell 
their own products and those who sell the productions 
of others that the -legislature may make this a basis of 
classification for the purpose of taxation, and said: 
“The real test of the validity of defendant’s objection 
to this statute is not whether the classification is wise 
and just, but whether the legislature acted arbitrarily, 
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whether, without an adequate determining principle, 
it made a division of peddlers into two classes, and 
then sought to deprive one class of their constitutional 
right to the equal protection of the laws. If there is a 
genuine and substantial distinction between persons 
who go from house to house, and place to place, vending 
‘their own products, and those who sell in the same man- 
ner the productions of others, the classification is 
founded in the nature of things, and is therefore upon 
a basis everywhere recognized as lawful.” See, also, 
Magneau v. City of Fremont, 30 Neb. 843; Aachen & 
Munich Fire Ins. Co. v. City of Omaha, 72 Neb. 518; 
Western Union Telegraph Co. v. City of Fremont, 39 
Neb. 692. 

Section 1, art. IX of the Constitution, provides: “The 
legislature * * * shall have power to tax peddlers, 
auctioneers, * * * in such manner as it shall direct 
by general law, uniform as to the class upon which it 
operates.” 

Mr. Dillon says, in 4 Municipal Corporations (5th 
ed.) sec. 1410: “Such constitutional provisions do not 
preclude the classification of occupations for purposes 
of taxation, and their requirements are satisfied if all 
the persons in a particular class of business are taxed 
alike or upon the same principle, although other and 
distinct vocations and businesses are not taxed or are 
taxed at a different rate.” This is the doctrine formerly ~ 
adopted in this state, but set aside by the majority 
opinion. 

The tax imposed upon the defendant is for revenue 
purposes. “An ordinance having no element of regu- 
lation, and showing on its face that the sole purpose of 
the city authorities in adopting it was to raise revenue, 
is a tax ordinance, even though the right to engage in 
the business or calling taxed is made to depend upon 
paying the tax and obtaining a license.” State v. Boyd, 
63 Neb. 829. 
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An occupation tax may be unjust and discriminatory; 
it may tax a few occupations and leave scores of others 
untaxed; but, as long as there is a reasonable basis for 
classification and it acts uniformly upon the class or 
occupation of persons taxed, it is not invalid under the 
Constitution, and the courts should not interfere. 

Ross, J., not participating. 


City oF LINCOLN, APPELLEE, v. LINCOLN GAs & 
Evecrric Light COMPANY, APPELLANT. 


Fitep Jury 1, 1916. No. 18406. 


1. Corporations: CHarcEs: VaLinity oF OccupaTIon Tax. An occupa- 
tion tax against a public service corporation, if valid, so directly 
affects the question of rates of service that in determining whether 
a rate is remuneratve or confiscatory the validity of an alleged 
occupation tax must necessarily be considered and determined. 


2. Abatement. An action in the state courts to recover an occupation 
tax against such corporation, begun while an action is pending in 
the courts of the United States to determine whether another ordi- 
nance regulating the rates of service of such corporation is con- 
fiscatory, should be abated until the action in the federal court is 
finally determined. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Reversed, with directions. 


Strode & Beghtol, for appellant. 


C. Petrus Peterson, contra. 


SEDGWICK J. 


This action was begun in December, 1910. The first 
petition alleged an ordinance, No. 732, enacted in Decem- 
ber, 1909, levying an occupation tax of 3 per cent. on 
gross receipts of “every person or corporation engaged 
in the business of selling electricity or gas in the city of 
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Lincoln, Nebraska.” The petition asks for accounting, 
general equity, and judgment. The petition was after- 
wards amended. In the last amendment there is an ad- 
ditional allegation that in 1908 an ordinance, No. 570, 
was enacted, levying an occupation tax on the business 
of furnishing electric current, and that the ordinance of 
December, 1909, repealed the ordinance No. 570 of 1908; 
that the said ordinance of 1908 was in “full force and 
effect from the 15th day of April, 1908, to the 15th day 
of January, 1910, when it was repealed” by the said 
ordinance of 1909, No. 732, and that “said repealing 
ordinance specifically reserved all right of the city of 
Lincoln to commence or prosecute any actions or pro- 
ceedings for the collection of any tax levied in the or- 
dinance so repealed.” It seeks to recover the occupation 
tax which accrued while that ordinance was in force. 
When this action was begun, the action in the fed- 
eral court begun by this defendant against this plaintiff 
and its officers, more fully considered in City of Lincoln 
v. Lincoln Gas & Electric Light Co., ante, p. 182, had 
been decided by the circuit court, and the occupation tax 
perpetually enjoined. The amended complaint in the 
said action in the circuit court of the United States 
asked for an injunction pendente lite, enjoining the en- 
forcement of an ordinance, No. 482, being an ordinance 
regulating the price of manufactured gas. The com- 
plaint asked for no injunction pendente lite enjoining the 
occupation tax ordinance, but contained a prayer for 
“such further or other relief in the premises as the 
nature of the circumstances of this case may require.” 
The trial court found that the occupation tax ordinance 
was void and entered a judgment enjoining its enforce- 
ment. It found that the “dollar gas” ordinance was 
valid and refused to enjoin its enforcement. It appears 
to be conceded that the validity of the occupation tax 
ordinance was involved in that litigation, since such tax, 
if valid, would directly affect the net receipts of the com- 
pany and so would be an important factor in determin- 
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ing a remunerative and just rate. The gas company ap- 
pealed to the supreme court of the United States, and 
that court (223 U. S. 349) reversed the judgment of the 
circuit court and entered a judgment in which it re- 
cited the decree of the district court, including the 
finding of that court, as follows: “The court further 
finds that the ordinance of the city of Lincoln, levying 
an occupation tax against the complainant, violates the 
Constitution of the state of Nebraska, and is, for that 
reason, illegal and void, and that the enforcement of 
the same as to complainant should be perpetually en- 
joined. It is therefore adjudged and decreed that a per- 
manent injunction be, and the same is hereby, granted, 
perpetually enjoining the city of Lincoln from enforcing 
said occupation tax ordinance.” The supreme court .. 
entered the following as a part of its judgment: “And 
it is further ordered that this cause be, and the same is 
hereby, remanded to the district court of the United 
States for the district of Nebraska, with directions to 
refer the case to a competent and skilled master, to 
report fully his finding upon all of the questions raised by 
either party, separately, and with leave to both parties 
to take any additional evidence they may wish within 
a time to be fixed by that court, and that that court, 
upon such report, proceed as equity shall require.” 
One of the questions raised was as to the validity of the 
occupation tax ordinance, and this order of the supreme 
court requires the master to take evidence and “report 
fully his finding” upon this question, and the judgment 
of the supreme court continued: “It is further ordered, 
adjudged, and decreed for the protection of all parties 
that the injunction granted in the court below continue 
in force until final decree there.” 

The question whether the judgment of the supreme 
court reversed the decree of the lower court, which 
adjudged the occupation tax to be void, or only reversed 
the judgment so far as it was against the defendant 
company, since that company alone appealed, is dis- 
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cussed in the briefs, but that question seems to be im- 
material so far as the point here involved is concerned, 
since the supreme court recited the judgment of the 
lower court, which enjoined the enforcement of the 
occupation tax, and directed that the validity of the. 
occupation tax should be investigated and reported upon 
by the master, and that the injunction granted by the 
court against the enforcement of the occupation tax 
should be continued until the final determination of 
that case. Counsel for the city contends that the valid- 
ity of the occupation tax depends upon the Constitution 
and laws of this state, and that the decision of the 
federal courts upon such question is not binding upon 
the courts of this state. The federal courts will not 
entertain cases that are purely local and depend en- 
tirely upon the proper construction of the laws of the 
state; and, while the state courts seldom disregard the 
opinions of that high tribunal even upon local laws, 
still such decisions are not absolutely binding as prec- 
edents upon the courts of the state. But when the 
force and construction of the law of the state are in- 
volved, although incidentally, in litigation in the fed- 
eral courts, the decision of that court is conclusive be- 
tween the parties in that litigation, and the question so 
involved, if necessarily decided by the court, is res 
judicata between the parties thereto. 

The dollar gas ordinance and the occupation tax are so 
closely related that the former cannot be adjudicated 
without a consideration of the validity of the latter. 
The federal courts have so regarded it, and have assumed 
jurisdiction to determine the validity of the occupation 
tax ordinance, and we are not prepared to say that it 
was beyond their jurisdiction so to do. It follows that 
the plea in abatement in the lower court should have 
been sustained. 

The judgment of the district court is reversed and 
the cduse remanded, with instructions to continue the 
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case until the final determination of the litigation in the 
federal courts. 
REVERSED. 
Ross, J., not participating. 


LETTON, J., dissenting. 

These ordinances were not involved in the issues in 
the case in the United States court. I think the state 
court should determine the validity of the ordinances, 
and that there is no valid reason for declining to pass 
upon the merits of this appeal. 


ARCHIBALD L. JOHNSTON, ADMINISTRATOR, APPELLER, 
v. FREDERICK A. DELANO BT AL., RECEIVERS, 
APPELLANTS. 


Finep Jury 1, 1916. No. 18869. 


1. Railroads: Action ror DEATH: CONTRIBUTORY NEGLIGENCE. “The 
act of a party in going upon a railroad crossing without first lis- 
tening and looking for the approach of a train, without a reason- 
able excuse therefor, is such as permits of no other inference than 
that of negligence; and if such failure to look and listen con- 
tributes to the party’s injury he cannot recover.” Omaha & R. V. 
R. Co. v. Talbot, 48 Neb. 627. 


When two persons of equal authority are 
riding in a vehicle which is driven upon a railroad track in front 
of an approaching train in full unobstructed view, it is immaterial 
which of the parties is driving, since, if either party looked and 
listened, he must have seen the approaching train. 


A railroad company may run its train 
whenever necessary in the conduct of its business, and travelers at 
a private crossing are guilty of negligence if they assume to know 
when the trains will be run, and so fail to look and listen before 
crossing. 


4. Negligence: OrpInary CARE: PRESUMPTION. There is no presump- 
tion of ordinary care induced by the instinct of self-preservation 
when there is evidence of negligence. 
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5. Railroads: Action For DEaTH: ConTripuTrory NEGLIGENCE. If the 
circumstances and conditions proved are such that one who looked 
and listened before driving upon the tracks must necessarily have 
seen an approaching train, the conclusion necessarily follows that 
in attempting to cross the tracks he did not observe those pre- 
cautions, and was guilty of negligence. 


6. Negligence: “Last CLiear CHance.” The rule of the “last clear 
chance” is based upon the idea that, when any person is in a place 
of danger, whether negligent or not, one who knows, or who might 
know, and under the circumstances ought to know, of the danger, 
must use every precaution to avoid injuring him. 


7. Railroads: AcTIon For DEatH: “LAST CLEAR CHANCE.” In the ab- 
sence of proof of opportunity to avoid injuring such person after 
his danger was discovered, or ought to have been discovered, there 
is no reason for the application of the “last clear chance’”’ doctrine. 


ApPgEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Reversed. 


John L. Webster and James L. Minnis, for appellants. 


Earl R. Ferguson, C. ht. Barnes and Harry W. ReacKel 
ford, contra. 


SEDGWICK, J. 

Ralph Johnston and his father’s hired man were cross- 
ing the defendants’ railroad with a team and wagon, and 
the wagon was struck by an engine and both the oc- 
cupants of the wagon were almost instantly killed. The 
plaintiff brought this action, as administrator of the 
estate of his son, Ralph Johnston, in the district court 
for Douglas county, and recovered a judgment, from 
which the defendants have appealed. 

Extensive briefs have been filed by both parties and 
many questions are presented and discussed, but it 
seems that there are two controlling questions upon 
which the decision of the case must depend. The de- 
fendants contend that the plaintiff cannot recover because 
of the negligence of the deceased. The deceased, about 
13 years of age, and Andy Johnson, a man of middle 
age, who was in the employ of the father of the deceased, 

100 Neb.—13 - 
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went with a team and wagon across the tracks of the 
defendants to a slaughter-house and obtained a load 
of fresh meat. Returning with it, they drove by the 
usual way along the line of the defendants’ track about 
300 feet to a private crossing, where the accident oc- 
curred. There was a fence between the way they took 
and the railroad track, and when they came to the private 
crossing they turned through a gate in the fence and 
drove about 50 feet upon the railroad track, and -the 
wagon was there struck by the train. The train had 
just passed through the little town of Blanchard, and 
approached this crossing at a speed of about 45 or 50 
miles an hour. 

It seems to be conceded that there was no building 
or other obstruction which would interfere with a free 
view of the track upon which the train was approaching 
for a distance of over a quarter of a mile from the cross- 
ing where the accident occurred, except two trees, which 
could not wholly obstruct the view of an oncoming train, 
and which were about 40 rods from the crossing. “The 
act of a party in going upon a railroad crossing without 
first listening and looking for the approach of a train, 
without a reasonable excuse therefor, is such as permits 
of no other inference than that of negligence; and if 
such failure to look and listen contributes to the party’s 
injury he cannot recover.” Omaha & R. V. R. Co. »v. 
Talbot, 48 Neb. 627. 

The plaintiff contends that the deceased was not 
guilty of contributory negligence, because “Ralph and 
Andy, driving north along the lane to the crossing, 
would be going directly against whatever wind was 
blowing, the natural tendency of which would be to 
cause their eyes to water and impair their vision. Turn- 
ing into the driveway, and looking down the track, they 
would be looking almost directly into the sun, the re- 
flected .glare of which from the snow which covered the 
ground would be blinding. The train was running an 
hour and a half behind its regular schedule time. The 
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steam and frost which almost enveloped the train would 
tend to make it almost invisible against the background 
of newly fallen snow. The fact of the snow being on 
the ground would tend to muffle the sound of the ap- 
proaching train, and this sound would be further re- 
tarded by the fact that whatever wind there was, was 
blowing directly against it. The fact that the I. & S. W. 
engine had been for an hour or more switching cars 
back and forth in the yards near the rolling mill and 
depot would tend to cause confusion as to the identity 
of the train, even if it could be seen in the distance. 
The steam exhaust escaping from the rolling mill across 
the track would tend to further obscure the train. The 
rumbling of the mill and the sound of the exhaust would 
tend to confuse the hearing and make it difficult to 
distinguish the sound of an approaching train.” 

The rolling mill and depot referred to were more than 
a quarter of a mile from the crossing. If the steam 
and frost enveloped the train, and was approaching in 
a mass at the rate of 45 miles an hour, that of itself 
would ‘suggest danger. It is incredible that, if either of 
these parties had seen such a condition, he would have 
failed to know and declare the danger. That the. cold 
wind in their faces or the glare of the sunshine upon the 
snow should prevent them from seeing the approaching 
train is likewise incredible. The train was running direct- 
ly against the wind, and it is, of course, impossible that 
its own steam and smoke should precede the train and hide 
the approaching engine. 

There is some evidence tending to show that it is prob- 
able that the hired man was driving the team; but 
that seems to be immaterial. If either party had looked 
and listened, and had given the natural warning, the 
accident would have been avoided. The train was late 
an hour or more, and this may have added to their feel- 
ing of security, and may have been one of the causes 
inducing their negligent conduct. But the defendants 
might run their train whenever necessary in the conduct 
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of their business, and travelers at a private crossing are 
guilty of negligence if they assume to know when the 
trains will be run and so fail to look and listen. There 
is no presumption of ordinary care induced by the in- 
stinct of self-preservation when there is evidence of 
negligence. The evidence shows that they recklessly 
drove upon the track without any precaution, because, 
under the circumstances and conditions shown to exist 
at the time, if they had looked and listened, they must 
have observed the approaching train. They were there- 
fore guilty of contributory negligence which was the 
direct cause of the accident. 

There is not room for the application of the “last 
clear chance” doctrine. That rule of law is based upon 
the idea that, when any person is in a place of danger, 
whether negligent or not, one who knows, or who might 
know, and under the circumstance ought to know, of the 
danger, must use every precaution to avoid injuring him. 
These parties were driving along the farther side of a 
fence which marked the limits of the company’s right 
of way. There was no indication that they would at- 
tempt to cross the track in the way of the oncoming , 
train, until they turned through the gate, which was 
about 50 feet from the crossing. There is no evidence 
that the engineer or fireman saw them during the short 
time that they were driving these 50 feet, or that they 
were in a position where they ought, if using due care, 
to have seen them. In the absence of clear evidence of 
opportunity on the part of the engineer to avoid in- 
juring them after their danger was discovered, or ought 
to have been discovered, there is no reason for the ap- 
plication of the “last clear chance” doctrine. 

‘The judgment of the district court is reversed and 
the cause remanded. 

REVERSED. 


Lerron, J., dissenting. 


This action is brought to recover for the killing of a boy 
not quite 13 years of age. The majority opinion holds 
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“that there are two controlling questions upon which the 
decision of the case must depend.” The first is whether 
the deceased was guilty of contributory negligence, and 
the second apparently is the “last clear chance” doc- 
trine. The conclusion is drawn that “the evidence shows 
that they (referring to Andy Johnson, a man about 50 
years old, and the deceased) recklessly drove upon the 
track without any precaution, because, under the cir- 
cumstances and conditions shown to exist at the time, 
if they had looked and listened they must have ob- 
served the approaching train. They were therefore guilty 
of contributory negligence which was the direct cause 
of the accident.” 

I cannot take the view that, as a matter of law, the 
deceased was shown to be guilty of contributory negli- 
gence. The train was running at a speed of 45 to 50 
miles an hour. Defendants admit in their brief: “The 
wagon was struck by a north-bound passenger train 
running at a speed of about 55 miles an hour.” It is said 
in the opinion “that there was no building or other obstruc- 
tion which would interfere with a free view of the track 
upon which the train was approaching for a distance of 
over a quarter of a mile from the crossing where the ac- 
cident occurred, except two trees, which could not wholly 
obstruct the view of an oncoming train, and which were 
about 40 rods from the crossing.” The trainmen, therefore, 
could have seen that distance. At the rate the train was 
moving, the team must have been approaching the track 
at a right angle when it was a quarter of a mile away. If 
the train were running at a speed of 45 miles an hour, it 
would only take about one-third of a minute to run a 
quarter of a mile. 

The deceased was large for his years, but his judg- 
ment, care and discretion should be measured by the fact 
that he was in-the sixth grade at school, which is the 
ordinary grade for a boy of his age. There is no pre- 
sumption that a child 14 years of age has such discre. 
tion, care and prudence as an adult. Ittner Brick Co. v. 
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Killian, 67 Neb. 589. And the question whether a child 
has been guilty of contributory negligence is ordinarily 
one to be determined by the jury. Breedlove v. Gates, 
91 Neb. 765. There is no rule of law which will impute 
to a child of 13 the negligence of an elderly man, who 
the jury had the right to infer continued to drive the 
team. We think it cannot be said that this boy was 
engaged in a joint enterprise with Johnson, who was 
driving the team when last seen, and who was employed 
by- the father of the child. We have held that, if or- 
dinary care requires the giving of signals by a railroad 
engineer on approaching a private crossing, it is neg- 
ligence not to give them.- Chicago, B. & Q. R. Co. v. 
Metcalf, 44 Neb. 848. 

The train was late, and was running at an unusual 
rate of speed. The fireman testifies that he stopped 
ringing the bell when he left the mill crossing, and was 
engaged in putting in a fire until after the accident 
occurred, so it is clear no bell was ringing for 1,620 
feet before the accident. He also said he based his 
answer that he rang the bell upon the fact that on ap- 
proaching crossings that was his habit. He ceased to 
look out when he stopped ringing. The last whistle 
was blown at the depot, which was about 2,300 or 
2,400 feet to the south of the crossing, the wind blow- 
ing from the north. The engineer testified that from 
the time he left the mill crossing until he reached the 
private crossing he would not be able to see persons 
driving along the lane on the left-hand side, and could 
not see anything on that side until it came almost 
directly in front of the locomotive. It is apparent, 
therefore, that all vigilance ceased at the mill crossing. 

In this state of facts I think the views expressed by 
the supreme court of Iowa in the case of Johnston v. 
Delano, an action brought by the father of deceased to 
recover for the same death, reported in 154 N. W. (Ia.) 
1018, are correct. There is a difference in the ap- 
plicable law of the two states in this: That in Iowa 


Vou. 100] JANUARY TERM, 1916. 199 


Roberts v. State. 


there is a presumed incapacity for contributory neg- 
ligence in a child under the age of 14, while in this 
state the rule is as before stated. This, however, does 
not affect the conclusion. In my view, the case in- 
volves disputed questions of fact which required sub- 
mission to the jury. 

Morrissey, C. J., concurs in this.dissent. 


Roy Roserts y. Stare or NEBRASKA. 


Firep Jury 1, 1916. No. 19199. 


1. Criminal Law: PusLic TriaL. The statute requires criminal trials 
to be held in the court-room provided by the county board. Rev. 
St. 1913, sec. 1162. The law requires that trials be public, but this 
requirement is satisfied by admitting those who could conveniently 
be accommodated in the court-room where the law requires such 
trials to be held, without interrupting the calm and orderly course 
of justice. 


PLACE oF TriaL. It is not proper to adjourn a criminal 
trial for a capital offense from the regular court-room to the stage 
of a public theater, without sufficient cause for so doing, the theater 
itself being filled with people, and under some circumstances may 
be so prejudicial to defendant as to require a reversal. 


SEPARATION OF WITNESSES. The separation of the witnesses 
in a criminal trial is ordinarily a matter within the discretion of 
the trial court, but when requested, especially in a trial for felony, 
it is seldom denied. When the witnesses for the prosecution are 
near relatives, or are or have been recently so associated that it is 
not improbable that some of them may be under the influence of _ 
another witness who is interested in the prosecution, it is erroneous , 
to allow such witnesses to be present and hear each other's testi- 
mony, against the objection of the defendant. 


ATTORNEY AS WITNESS. It is improper to allow one who 
testifies as a witness to the principal facts in the case to also as 
attorney conduct the trial in the examination of witnesses and ar- 
gument to the jury. But the judgment will not necessarily be re- 
versed because an attorney at law, who is a witness in the case, is 
allowed to assist the prosecuting attorney in the preparation and 
in the details of the trial. 
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5. Witnesses: Competency or Inrant. When a child seven years of 
age is offered as a witness, it is the duty of the court to examine 
“her, alone if necessary, a8 to her competency, and the sound judivial 
discretion of the court in allowing or refusing to allow her to re- 
late to the jury the facts within her knowledge will not ordinarily 
be interfered with by this court. It is erroneous to take the un- 
sworn statements of an interested party as to the qualifications of 
such witness and exclude her testimony without examination by the 
court. 


6. Criminal Law: Misconpuct or Jury. In a trial for felony, if the 
bailiff in charge of the jury, with the help of some of the jurors 
and without the order of the court, removes a quantity of miscel- 
laneous articles, of which some as exhibits have been received in 
evidence, and some have not, from the court-room to the jury-room, 
and such articles are there examined and considered by the jury 
in arriving at their verdict, such conduct will vitiate the verdict, 
and a new trial should be awarded. 


Errors to the district, court for Lincoln county : 
Wanson M. Grimes, Jupezr. Reversed. 


James T. Keefe, for plaintiff in error. 


Willis EH. Reed, Attorney General, Charles S. Roe and 
George N. Gibbs, contra. 


SEDGWICK, J., 


Defendant was convicted in the district court for 
Lincoln county of murder in the first degree. The jury 
fixed the penalty at death, and he prosecuted error to 
this court. He is charged with having killed Vernon 
Connett on August 2, 1914. Connett was a young farmer 
whose home was at Bird City, Kansas. Mrs. Connett 
. had not been in robust health, and her physician advised 
that she live in the open air. Accordingly the Connett 
family left their home in Kansas and drove across the 
country, living in a covered wagon, and intending to 
visit some relatives in this state. They arrived at North 
Platte July 31, 1914, where, by chance, they met de- 
fendant. A friendship appears to have rapidly developed 
between the two men. Defendant’s mother and her 
husband, Charles Clayton, were employees on a ranch 
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situated about five miles northwest of the city of North 
Platte. Defendant, together with Connett and his wife 
and baby, drove to this ranch, arriving about 5 o’clock 
in the evening. They camped there for the night, and the 
next day Connett determined, to seek work in the neigh- 
borhood and to send his wife and baby to their people 
by rail. Defendant and the Connett family drove to 
the city of North Platte, where Mrs. Connett and the 
baby took the train for Mason City. Defendant and 
Connett then returned to the ranch. They remained 
there that night and until some time the following after- 
noon. So far there seems to be no conflict in the 
evidence. Connett was killed, and this defendant dis- 
posed of Connett’s property, and did other things and 
conducted himself generally so as to leave no doubt that 
he had a part in the tragedy that resulted in the death 
of Connett. Defendant was about 22 years of age at 
the time of the alleged crime. He had been convicted of 
robbery and sentenced to an indeterminate term in the 
penitentiary, but prior to the date charged in the in- 
formation, had been released from the penitentiary on 
parole. Clayton was also a paroled convict, and the 
defendant’s mother had been living with Clayton for 
several years as his wife. Clayton and his wife were at 
first arrested for the crime, but, so far as the record 
shows, they were not prosecuted. The questions to be 
tried were whether the crime committed was premeditated 
murder to obtain the property that Connett had with 
him and calling for the death penalty, or whether the 
killing was done in a quarrel and the appropriation of 
Connett’s property was an after-thought so that the 
crime was of a less degree. Was the crime committed 
by this defendant alone, or was the fatal blow struck 
by Clayton, making him the principal and his wife and 
the defendant accessories thereto? According to the 
testimony for the state, defendant and Connett drove 
away from this ranch about 4 o’clock Sunday afternoon, 
saying that they were going to the neighborhood of 
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Hershey, where they expected to find work, and Connett 
was never again seen alive. 

The evidence, if true, would relieve Mr. and Mrs. 
Clayton from suspicion. The defendant’s testimony was 
that while they were at the ranch an altercation arose 
between himself and Connett which resulted in Con- 
nett’s knocking defendant down, and while Connett was 
continuing his attack and was leaning over defendant 
attempting to choke him, upon defendant’s cries for 
help, Clayton rushed to the scene and struck Connett 
several blows upon the head which caused his death. 
He says that Clayton first removed the body, and after- 
wards he and Clayton planned the disposition of the body 
and the property of Connett. Defendant disposed of the 
property, and says that he divided the proceeds with 
Clayton. He is to some extent corroborated in this. 
It is shown that he received gold coin for some of Con- 
nett’s property. Clayton testified that he did not re- 
ceive any of the property or the proceeds thereof, and 
also testified that he had not had any gold coin from 
any source. There was some evidence that soon after 
Connett’s disappearance Clayton paid a $5 gold coin for 
liquor at a saloon. 

When such a crime as this is committed, so dangerous 
to the safety of society, it is of the highest importance 
to ascertain the truth of the case, to establish the real 
character of the crime, and fix the responsibility upon 
the guilty party. Unfortunately for the interests of 
humanity it is not always possible to do this. The 
greatest criminal is often able to divert attention from 
himself, and to turn the vengeance of the public against 
one who may not be free from guilt, but who is less 
guilty than himself. It‘too often happens that the one 
least guilty, or perhaps even entirely innocent of the 
crime, is made to bear the punishment therefor, and 
so satisfy the sense of justice of the community, too 
readily convinced in the eager and laudable desire to 
see the crime properly punished. For these reasons, the 
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Constitution and laws have provided certain regulations 
for the trial of persons charged with crime intended to 
prevent the terrible mistake of allowing the guilty to 
escape punishment through a mistaken belief on the part 
of the public and the authorities that justice had been 
done. According to the defendant’s testimony, there 
were four living witnesses to the crime besides the de- 
fendant himself, Mr. Clayton, his wife, Mrs. Clayton’s 
little girl, and a boy about 17 years old named Jones. 
Clayton and the boy testified to the essential facts 
relied upon as fastening the guilt upon the defendant. 
Mrs. Clayton was called only in rebuttal to explain an 
incident which it was claimed indicated her participation 
in the crime. The little girl was offered as a witness 
by the defendant, but was excluded by the court. And 
so we do not have the evidence of either Mrs. Clayton 
or the little girl, both of whom were present and witnessed 
the crime, according to the defendant’s version. 

The court removed the trial from the court-room to 
the theater, and stated as a reason therefor: “By reason 
of the insufficiency of the court-room to seat and ac- 
commodate the people applying for admission, and also 
by reason of there being some question as to the safety 
of the building crowded to its full capacity as it is, 
it is by the court ordered that the further trial of this 
cause be had at the Keith Theater, and thereupon the 
court was adjourned to Keith Theater, where trial pro- 
ceeded.” The stage was occupied by court, counsel, 
jury, witnesses, and officers connected with the trial. . 
The theater proper was crowded with curious spectators. 
Before the trial was completed it was returned to the 
court-room and concluded there. At the adjournment 
of court on one occasion the bailiff announced from 
the stage: “The regular show will be tomorrow; matinee 
in the afternoon and another performance at 8:30. 
Court is now adjourned until 7:30.” The court mani- 
fested no disapproval of this announcement. The de- 
fendant now insists that such proceedings were pre- 
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judicial to the calm consideration of his cause to which 
he was entitled. 

The law requires that trials shall be public, but this 
requirement is satisfied by admitting those who could 
conveniently be accommodated in the court-room where 
the law requires such trials to be held (Rev. St. 1918, 
sec. 1162), without interrupting the calm and orderly 
course of justice. This young man was already a convict. 
Did the jury infer from these, and other similar transac- 
tions, that it was immaterial in what manner the de- 
fendant was tried; that it was not necessary to take 
great pains in weighing the evidence against a convict 
who by his own admissions had violated the law? It 
is not clear that the defendant was not prejudiced by 
these proceedings. 

The defendant demanded that the. state’s witnesses 
be separated so as not to hear each other’s testimony. 
In some jurisdictions thisjis a matter of right. 1 Green- 
leaf, Evidence (16th ed.) sec. 432, says: “This order, upon 
the motion or suggestions of either party, is rarely with- 
held.” Binfield v. State, 15 Neb. 484. In our state it 
has been considered to rest in the discretion of the 
trial court. This court has said that the practice of so 
separating the witnesses “is a good one, as it tends to 
elicit the truth and promote the ends of justice.” Chicago, 
B. & Q. R. Co. v. Kellogg, 54 Neb. 188, 141. So far as 
we now recollect, the court has never suggested what 
would amount to an abuse of discretion in that regard. 
To have separated these witnesses would seem to have 
been peculiarly appropriate in this case. It was urged 
that the witness Johnny Jones was of weak mind and 
under the influence and control of Clayton, with whom 
he worked. Clayton testified to a condition which 
would relieve himself of all guilt and place the awful 
responsibility for this crime upon the young man. The 
boy Jones reiterates the story of Clayton in all its 
details, and so the evidence of Roberts is overborne, 
and it is supposed to be established beyond a reason- 
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able doubt that Roberts is alone responsible for the 
death of Connett. Such conditions call for the separate 
examination of the witnesses, and this court has never 
held that it is not an abuse of discretion to deny the 
request under such conditions. The reason given by 
the court for refusing to separate the witnesses was 
stated upon the record: “The temperature ranging 
about zero, and by reason of the fact that there is no 
place where witnesses can be kept, for the want of 
proper and suitable conveniences, the application, is 
denied.” There were no conveniences at the theater to 
enable the court to conduct the trial in the regular 
and ordinary manner. The rights of the defendant 
were prejudiced, and this was made necessary princi- 
pally because of the unauthorized removal of the trial 
from the court-room. 

Edward G. Maggi, of the state board of pardons, who 
is also a member of the bar, was appointed by the court 
to assist the county attorney in the prosecution. Mr. 
Maggi was active in obtaining evidence and was an 
important witness in the case. Ordinarily it is not ex- 
pected that the attorney in the case will be also a prin- 
cipal witness. Trial lawyers of experience hesitate to 
act as witnesses and active counsel in the trial unless 
under unusual circumstances it becomes necessary to 
identify some writing or supply some formal proof of 
a matter peculiarly within the knowledge of counsel 
as such. To discuss in argument the reliability and 
weight of one’s own evidence is embarrassing to coun- 
sel, and sometimes confusing to jurors. In this case, 
_however, the part taken by Mr. Maggi in the trial does 
not seem to have been inconsistent with his position 
as a witness or his interest as an officer of the state. 

The little ‘girl offered by the defendant as a witness 
was a little less than seven years of age. The defend- 
ant asserts that if she were allowed to testify her evi- 
dence would satisfy the jury that Clayton and his wife, 
who were first arrested for the crime, were the prin- 
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cipal criminals; that they directed him in disposing of 
Connett’s property and shared in the proceeds. The court, 
without himself examining the little girl, left it sub- 
stantially to Mrs. Clayton to determine whether she 
be allowed to testify, and it is urged that Mrs. Clayton, 
not being under oath, and having reasons to fear that 
the evidence offered would convict her of crime, ad- 
vised that the girl was not competent. The judge then 
informed the jury: , 

“Gentlemen, this is a child. She has not reached 
the age of seven years. She has not gone to school 
to exceed three months. We all know that at that 
immature age children get ideas from suggestion. To 
the court’s mind it would be cruelty to attempt to 
force a child of that immature age; she doesn’t know 
or understand any of the obligations of the oath, and 
therefore the court will not permit her to be put upon 
the stand, because of her immature age and because 
of her inability to understand and know the obliga- 
tion of an oath. The child is of that immature age 
that as soon as the suggestion is made that she come 
upon the stand, even though accompanied by her mother, 
she breaks down and cries through fear, and this takes 
place in the court’s presence and hearing.” 

A little child is generally supposed to be likely to tell the 
truth, and the trial court will not usually reject her evi- 
dence without first examining her as to her intelligence 
and understanding. To examine another person who may 
have the strongest motive to prevent the child from tell- 
ing the jury just what took place, and to exclude the 
child’s evidence because of the say-so of the interested 
person so examined, is not the usual practice. It 
is not strange that the child was frightened. She was 
perhaps not accustomed to taking part in a state perform- 
ance before a theater full of curious and excited peo- 
ple. If she had been encouraged by the court in the 
quiet and order of the usual trial court-room, sepa- 
rate and apart from the other witnesses, and free from 
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fear of those interested parties who for their own pro- 
tection may have tried to overawe her in advance, 
she might possibly have convinced the court that she 
had a clear remembrance of the whole transaction in 
question, and that she could relate it in such a way as 
to greatly assist the jury. 

After the case had been submitted to the jury, and 
in the absence of the judge, and without his order or 
knowledge, the bailiff permitted some of the jurors 
to leave the jury-room, and go to the court-room, and 
there, with the help of the bailiff, they gathered ex- 
hibits including as it is alleged, “a certain skull, a 
_jaw-bone, the partial skeleton of a hand or some fin- 
gers, several shirts, a hat, cap, two or three pairs of 
trousers, a pair of shoes, belt, a post card one photo- 
graph of the alleged place where the alleged body was 
- supposed to have been found, one white dress and a 
skirt belonging to Mrs. Clayton, * * * one bed 
comforter, together with some alleged human hair, and 
a suit case, and a photograph purporting to be a fam- 
ily photograph of the Connett family,” of which some 
had been received in evidence, and some had not, and 
took them to the jury-room, and there discussed the 
bearing of these promiscuous articles upon the prob- 
ability of guilt of the defendant. This transaction re- 
quires no discussion. It is universally held that such 
misconduct requires a reversal. 

It is also complained that a juror had before the 
trial stated his positive opinions as to the guilt of de- 
fendant, but denied upon his voir dire examination that 
he had formed or expressed any such opinion; that one 
of the jurors in the jury-room stated important mat- 
ters as facts, and drew a “map” of the locality of the 
crime, which showed different measurements and dis- 
tancés than those testified to by the witnesses, and 
otherwise misled his fellow jurors; that the bailiff 
talked with the jurors while they were considering their 
verdict: But these, and some other matters complained 
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of, will not be likely to affect another trial, and it 
seems unnecessary to discuss them at length. The de- 
fendant has been unfortunate in his home life, or rath- 
er in his lack of a home, and in his vicious surround- 
ings. His mother was living with Clayton, a convict of 
mature years, as his wife. If defendant is not guilty 
as charged, this man Clayton was the cause of Con- 
nett’s death. It is of the highest importance to de- 
termine, if possible, the truth of the matter. At all 
events, in view of the manifold errors indicated, this 
court cannot say that there has been a trial as the law 
requires, and the judgment is reversed and the cause 
remanded for further proceedings. 


REVERSED. 


Ross, J. I concur in the reversal of the conviction 
on two grounds: (1) There was prejudicial error in 
the transferring of the place of trial from the court-house 
to the opera house and in the resulting conduct at the 
latter place. (2) Failure of the trial court to interro- 
gate the child offered as a witness on behalf of defend- 
ant and the order preventing her from testifying with- 
out a proper inquiry into her capacity to testify re- 
quire a new trial. , 


Morrissty, C. J., dissenting. 

According, to the testimony for the state, defendant 
and Connett drove away from the ranch about 4 o’clock 
Sunday afternoon, saying that they were going to the 
neighborhood of Hershey, where they expected to find 
work. The following morning defendant drove Con- 
nett’s team and wagon to:a livery stable in Hershey.- 
He there sold the team and wagon for $250, executed 
a bill of sale therefor, and signed thereto the name 
“Vernon Connett.” He received in payment a check 
made payable to ‘Vernon Connett.” He wrote the 
name “Vernon Connett”’ thereon and cashed the check at 
a local bank. He then went to the post office and 
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wrote a postal card, directed to “Mrs. Connett, Mason 
City, Neb.” On this card he wrote: “Dear girl. Glad you 
are all right. Roy. went to South Dakota. I am going 
to do some hauling. Don’t write for 3 or 4 days, I 
won’t be in town. V. C.” He mailed this card to Mrs. 
Connett. Taking the trunks and personal baggage be- 
longing to Connett that were in the wagon,: he hired a 
conveyance which conveyed him and this baggage to 
North Platte. He there took a train to Lincoln, called 
on the secretary of the state prison board, made his 
monthly report as was required under his parole, then 
went to the penitentiary and reported to the warden, 
and after staying around the city of Lincoln a day 
or two returned again to the ranch where his mother 
was living, paid a short visit to the family and again 
departed. Soon thereafter a search was instituted for 
Connett; the postal card which defendant had mailed 
was discovered to be a forgery, the team was located, 
and it was generally understood that Connett had 
met with foul play. Defendant’s parole was revoked 
and he was again placed in the penitentiary. His 
mother and stepfather were arrested, but, so far as 
the record discloses, no formal complaints were filed 
against them. They told a number of conflicting 
stories, but finally gave information which led to the 
discovery of Connett’s body in the bed of the Platte river 
near the town of Hershey, in Lincoln county, January 
13, 1915. -Decomposition had progressed to such a degree 
that the body could not be identified by the features, 
but it was identified beyond question by the clothing, 
teeth, and other marks. Three puncture fractures were 
found in the skull, one in the frontal bone and one on 
either side, and the testimony shows that any of these 
might prove fatal. There is no direct proof as to how 
these fractures were produced, nor by what hand the 
blows were struck. The case, so far as the state is 
concerned, rests on the testimony of Charles Clayton, 


the stepfather, and Johnny Jones, a 17-year-old boy 
100 Neb.—14 
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who worked on the ranch, corroborated by the conduct 
of defendant and supported by his conflicting stories. 
Clayton and Jones testify that defendant and Connett 
left the ranch together on Sunday evening, August 2, 
the evening before defendant sold Connett’s team in 
the town of Hershey. 

The defendant, testifying in his own behalf, admitted 
meeting Connett and family in North Platte, and all 
the incidents as shown by the state down to Sunday af- 
ternoon. His story as given on the trial is that during 
the afternoon he and Connett engaged in a quarrel; 
that Connett knocked him down and was in the act of 
choking him when he called for help; that his step- 
father, Clayton, rushed out with a hammer, struck Con- 
nett on the head, felled him to the ground, and then 
struck him two or three blows with the hammer, and that 
Connett instantly died. He then says that Clayton, 
Mrs. Clayton, defendant’s mother, and defendant car- 
ried the body 75 or 100 yards and hid it in a clump of 
weeds; that later they carried the body back again, put 
it in a wagon, and that he drove away with this body, 
with directions from Clayton to hide it so as to con- 
ceal the crime, and to then proceed to Hershey and sell 
the team and wagon; that, pursuant to these instruc- 
tions from Clayton, he took the body to the _ point 
where it was later found in the river bed; made the 
sale of the team, wrote the postal card, and went to 
North Platte, where he divided the proceeds of the 
team with Clayton. 

This entire story is denied by Clayton. It is also 
denied by Jones. Jones is referred to by counsel for 
defendant as an idiot, and it is strenuously insisted 
that his testimony is not worthy of belief. Although 
17 years of age, he had never advanced beyond the 
fourth grade in school, and he seems to be subnormal 
mentally. Nevertheless he tells a straightforward and 
convincing story. He was cross-examined at length 
without his testimony being shaken in the least, and 
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there is nothing to indicate that he had any disposi- 
tion to depart from the truth. 

A number of assignments are directed to the ad- 
mission of exhibits. These exhibits relate to matters 
which the defendant later admitted in his own tes- 
timony. This was properly a part of the state’s case, 
and their admission could not have been prejudicial. 

During the trial the court, on its own motion, made 
the following finding: “By reason of the insufficiency 
of the court-room to seat and accommodate the people 
applying for admission, and also by reason of there 
being some question as to the safety of the building 
crowded to its full capacity as it is, it is by the court 
ordered that the further trial of this cause be had at 
the Keith Theater, and thereupon the court was ad- 
journed to Keith Theater, where the trial proceeded”— 
and transferred the trial from the Lincoln county 
courthouse to the Keith Theater in the city of North 
Platte. There the court, attorneys, witnesses, and jury 
were seated on the stage, and the body of the house 
was filled with spectators. Defendant’s counsel ob- 
jected to the transfer of the trial, and also objected to 
the seating of the witnesses for the state on the stage, 
and asked that they be excluded from the room during the 
trial. His objections and motion were overruled; the 
court saying that there were no adequate accommodations 
for the witnesses elsewhere. 

During the progress of the trial the court bailiff 
niade the following announcement from the stage of the 
theater as court was about to take a recess: “The reg- 
ular show will be tomorrow; matinee in the after- 
noon and another performance at 8:30. Court is now 
adjourned until 7:30.” This announcement of a show 
did not refer to the trial, but to an exhibition to he 
given by a troupe of professional actors, and it seems 
to be conceded that the arrival of this show troupe 
necessitated the surrender of the theater, and that 
thereafter the trial was conducted in the courthouse. 
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The administration of justice ought not to be confused 
or confounded with shows and entertainments. The 
trial ought to have been conducted in the courthouse 
with the decorum becoming a judicial investigation 
where a defendant is on trial for his life. However, 
after carefully reading all of the testimony, I find the 
evidence of defendant’s guilt so strong that I cannot 
concur in an opinion that sets aside the verdict of the 
jury merely because the court, in this respect, turned 
aside from the beaten path of judicial procedure. 

In addition to the witnesses who testified for the 
state, there were present at the ranch on that Sunday 
afternoon defendant’s mother and his half-sister, Nellie 
Roberts, a child then just past six years of age. De- 
fendant’s mother was not called as a witness by either 
side as to what occurred at the ranch, but defendant 
asked to have the little girl called as a witness. There- 
upon the court interrogated the little girl’s mother, but 
without putting her under oath, and elicited the in- 
formation that the child had gone to school two or 
three months, and that she had attended Sunday school 
“part of the time,” and then, turning to the jury, the 
court said: “Gentlemen, this is a child. She has not 
reached the age of seven years. She has not gone to 
school to exceed three months. We all know that at 
that immature age children get ideas from suggestion. 
To the court’s mind it would be cruelty to attempt to 
force a child of that immature age; she’ doesn’t 
know or understand any of the _ obligations of 
the oath, and therefore the court will not permit her 
. to be put upon the stand, because of her immature age 
and because of her inability to understand and know 
the obligation of an oath. The child is of that imma- 
ture age that as soon as the suggestion is made that 
she come upon the stand, even though accompanied by 
her mother, she breaks down and cries through fear, 
and this takes place in the court’s presence and _ hear- 
ing.” 
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Thereupon counsel for defendant offered to call wit- 
nesses and have them examined relative to the compe- 
tency of the child, but the offer was denied. He then 
offered to prove by the child that a fight occurred at the 
ranch substantially as detailed by the defendant. This 
offer was also denied, and the ruling of the court is 
assigned as error. 

“No fixed rule can be laid down as to the age a child 
must be to entitle it to testify as a witness in a court 
of justice. The question of competency of a person to 
be a witness must be left to the sound legal discretion 
of the trial judge, leaving to the jury to determine the 
credit that ought to be given to the testimony.” Davis 
v. State, 31 Neb. 247, 255. 

The court has made a specific finding as to the ap- 
pearance and conduct of the child, and in the exer- 
cise of that sound legal discretion which is vested in 
the trial judge has excluded the testimony. The 
mother of the child was present and might have been 
called to prove the same matters sought to be proved 
by the child. It nowhere-appears that she was un- 
friendly to the defendant, nor is any reason given for 
not calling her. It was suggested in argument that 
she might conceal the truth in order to protect her 
husband, but we can hardly indulge the belief that 
this woman, who was then living with her third 
husband, would conceal the truth to protect the 
husband, when its concealment might send her son to 
the electric chair. 

Of the court’s refusal to exclude the witnesses 
from the stage of the theater, it may be said that the 
instant case is peculiar in that the major portion 
of the testimony is undisputed. The usual danger of 
a witness being influenced by the testimony of another 
witness where he is permitted to remain in the court- 
room and hear the examination was not present, 
and under the circumstances the court was not 
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guilty of such an abuse of discretion in this regard as 
calls for a reversal of the judgment. 

After the jury had been instructed and retired to 
the jury-room, they called upon the bailiff for exhibits 
that had been offered in evidence. The bailiff then 
permitted a number of jurors to go into the court-room 
proper, where the exhibits had been left, and he, 
together with these jurors, gathered up the exhibits 
and carried them to the jury-room. Among_ these 
exhibits was deceased’s skull, and a shirt which was 
found on the body when it was discovered. In sup- 
port of a motion for a new trial, defendant set out 
an affidavit of a juror, in which it was alleged that 
the jurors, after having procured these _ exhibits, 
attempted to fit the shirt over the skull, and so arrang- 
ed it as to bring a hole in the shirt over a hole or 
fracture in the skull, and that from their experiments 
with these exhibits they reached the conclusion that, 
as deceased was disrobing and had his shirt pulled 
over his head, he was struck and killed by the defend- 
ant, thus disproving his story of the fight at the 
ranch. The exhibits had been offered and received 
in evidence. The defendant by his own story had 
sufficiently identified them. The skull is shown to 
have been found in the river bed where defendant tes- 
tified he put the body of deceased. The marks it 
bore were such as corresponded to his theory of the 
killing, and the issues had been narrowed down to the 
point where the jury were left with practically noth- 
ing to determine but the time, place, and person who 
did the killing, was it at the ranch in the afternoon, 
and were the blows struck by Charles Clayton, or was it 
some time during the succeeding night, and were the blows 
struck by the defendant. An examination of the exhibits 
could not work to his prejudice. 

When we consider the numerous conflicting stories 
told by the defendant, stories which he now admits 
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to be untrue, together with his disposition of the 
deceased’s property, the writing of the postal card 
to the widow, and the unreasonableness of the. story 
he told at the trial, it seems to the writer that 
his guilt was fully proved. A heinous crime has been 
committed; all the facts and circumstances bearing 
on its commission have been submitted to a jury; 
defendant was represented by able and _ zealous 
counsel; a verdict in harmony with the evidence has 
been returiued; a judgment that fits the crime has 
been pronounced; and that judgment ought not to be 
set aside for technical errors that do not affect the 
substantial rights of the defendant. 


Barnes, J. I concur in this dissent.’ 


Hamer, J., dissenting. 

The witness Johnny Jones testified that on Sunday 
the defendant, Roy Roberts, and the deceased, Vernon 
Connett, hitched up the team and drove away together. 
That was the last time that Johnny Jones saw Connett. 
A peculiar thing about Connett and the defendant 
going away together is, that the defendant just 
before they. went kissed his mother and little sister 
good-bye. It looks as if this starting away together 
was the beginning of the journey of the deceased to- 
his grave. Mrs. Connett appears to have sufficiently 
identified the body of her husband, who was buried not 
far from Sutherland, by his clothing and his teeth. The © 
clothing was also identified by R. H. Connett, the broth- 
er of the deceased. The defendant appears to have suc- 
ceeded in getting the deceased to go to the Sund ranch 
with him. His stepfather and his mother and little sis- 
ter resided there. 

On the 8rd day of August the defendant appears 
' to have executed a bill of sale for the team, harness and 
wagon. He signed the name “Vernon Connett” to the 
bill of sale. The bill of sale is made to one W. H. Jen- 
kins, Oliver H. Ireley, a banker residing at Hershey, 
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Nebraska, made out the bill of sale, and he identified the 
defendant as the man who signed it. The consideration 
was $250. This witness testified that he saw the instru- 
ment delivered to the defendant, who was then claiming 
to be Vernon Connett. The defendant was recognized by 
Mr. Ireley. Jenkins paid for the team and wagon with 
a check on the Bank of Lincoln County. The check was 
presented to the bank by the defendant claiming to be 
Vernon Conneit, and was cashed by the bank; the de- 
fendant receiving the money. The payment was in 
gold. The horses, wagon and harness all belonged to the 
deceased. The defendant testified to being sentenccd to 
the penitentiary for 15 years. The trial was at Grand 
Island. He was paroled. He also testified that his sis- 
ter is in the reform school. The stepfather appears to 
be a convict paroled from the Nebraska penitentiary. 
On Friday morning at North Platte the defendant first 
met the deceased, and visited him so industriously that 
by 2 o’clock in the afternoon they started for the Sund 
place. There were in the wagon the deceased, Connett, 
and his wife and baby, and also the defendant. Sund’s 
place is described as about four or five miles northwest 
of North Platte. On their way out there a burr dropped 
off the axle of the wagon. They were unable to find it. 
With more or less trouble, because the wheel would not 
stay on, they finally succeeded in driving to the Sund 
place. That evening the defendant visited with his moth- 
er and little sister, but the deceased’s wife cooked sup- 
per by a fire that was built near the wagon, and the de- 
fendant ate supper with the Connetts. That night the 
defendant’s mother loaned him some bed clothes and he 
made a bed on the ground not far from Connett’s wagon. 
In the morning the defendant visited with his stepfather 
a short time, and then spoke to his mother and little 
sister, but after that he went back to the wagon, and 
when the Connetts got breakfast ready he ate with them. 
Defendant stayed continuously with Connett. Mrs. Con- 
nett borrowed a wash-boiler and wash-board of the de- 
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fendant’s mother. She then did her washing at the 
southwest corner of the house. The defendant borrowed 
his stepfather’s razor and made some lather and shaved 
Connett. They appear to have had a good dinner 
together, because two chickens were killed and _ cooked, 
and there were noodles. Then they hooked the team up 
to one of Mr. Sund’s wagons and took Mrs. Connett to 
the Union Pacific depot in North Platte. It was from 
there that she started to Mason City. This then left the 
defendant alone with Connett, so that nobody might dis- 
turb him. For the last time Mr. Connett kissed his wife 
and baby good-bye. Then he and the defendant started 
for Sund’s place. Arriving there, they unhitched the 
horses and went into the house. The defendant went 
with Connett and helped him to take the blankets out 
of his wagon and to hang them up so that they might 
dry. Then they had a lunch together by themselves— 
just these two. The defendant, appears in the evening to 
have entertained Connett by acting the part of a ghost 
and scaring young Jones, who had gone into the corn- 
field to wait until the snipes would drop into the bag 
which he held. This sort of performance enabled the de- 
fendant to divert and amuse Connett. The defendant 
and Connett slept in Connett’s wagon that night. In the 
morning the defendant and Connett both ate breakfast 
with the defendant’s mother. Their clothes had been 
drawn out of shape by the rain of the day previous, and 


. the defendant borrowed a flat-iron of his mother. He 


pressed a pair of pants for Connett, and also a pair for 
Clayton, and one pair for himself. The defendant testi- 
fied that while they were there Mr. Harding came, and 
that they all conversed with him as to whether he knew 
where Connett could find employment such as working in 
the hay-field with the team. From and including this 
testimony it is well to inquire how many of the alleged 
facts were manufactured by the defendant for himself 
for his own personal benefit. But defendant testified: 
“We were speaking of people in general, that is, fellows 
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that we had associated with, and as to their character and 
different things of that sort, and it seems as though Clay- 
ton wanted to leave the impression with Harding that he 
was quite a rounder. He said several things in regard 
to his ability as a bad man; even spoke of riding bad 
horses in Cheyenne, Wyoming, and at one time there 
a man cut the ‘let-go,’ I believe he called it, of his sad- 
dle, and after cutting the let-go of his saddle, which he 
claimed at that time would have meant that he would have 
won the championship, if it hadn’t been cut, of the frontier 
day at that time, he claimed, that after the let-go broke 
he was carrying, I believe, a 45 Colt’s revolver, which, after 
the let-go broke and threw him, he immediately pulled 
out.” This is apparently the beginning of the defend- 
ant’s plan of presenting Clayton as a violent and vicious 
sort of man. After Harding went away Clayton, Con- 
nett and the defendant went back to Connett’s wagon, so 
defendant testified, and they sang some songs. After 
that they went into the house and had dinner. The de- 
fendant testified that after dinner was over he and Clay- 
ton got into an argument in regard to the defendant’s 
mother, and that Clayton said that if the defendant’s 
mother ever left him, or did him as she had others, he 
would shoot her. Then the defendant says that he told 
Clayton that if he (Clayton) did anything of that kind 
he “would have to shoot me on sight, and he said some- 
thing about he didn’t think that would be hard to do; and 
I don’t remember just exactly what I said, but I said some- 
thing to the effect that I had a notion to hit him then, and 
I think I called him a name, I am not just exactly positive, 
and Mr. Connett stepped up and said, ‘If there is any 
fighting to be done here, I will do it.” The defendant fur- 
ther testified that he turned around to Connett and said 
to him, ‘What are you butting in for?” and that Connett 
then said he thought he had a right to butt in; and the 
defendant then testified that he said to Connett, “You 
, PU hit you in the nose.” 
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This story up to this point is nnnatural and improb- 
able in the extreme. Connett, according to the story, 
had been invited into the house with the defendant, and 
they had eaten their breakfast and dinner together in 
the house. There had been no sort of controversy. Be- 
sides, if the deceased, Connett, was friendly to the de- 
fendant, as he appears to have been, and very much 
dominated by him, which seems to have been the fact, he 
would not have wanted to do anything contrary to the 
will of the defendant. But the defendant goes right 
along with his improbable story: “Just about that time 
Connett knocked me down, and after knocking me down 
he put his left knee in my stomach and both hands 
around my neck, and while down there I told him that 
I had enough, that I didn’t want to fight.” Let us an- 
alyze that. Why should Connett have been attacked 
when there was no reason whatever for attacking him? 
And as Connett does not appear to have been struck in 
the nose, did he have any reason to knock the defendant 
down? It is unnatural that he should have done so 
until he was actually struck. The statement that he put 
his left knee on his stomach and that he put both hands 
around his neck is an improbable story. Defendant had 
the deceased put himself in an uncomfortable and unten- 
able attitude. Men do not fight by putting -their knees 
in each other’s stomachs and then putting their hands 
around the neck. It cannot be done. It is true that he 
could have put his knee in his stomach, but he could not 
have put his knee in his stomach and choked him at the 
same time. He might have choked him at one time, 
and put his knee in his stomach at another time, but 
never could he take the position described by the de- 
fendant. This part of the story was invented for the ex- 
press purpose of reducing the degree of the offense 
charged. That fact is still further apparent by what hap- 
pens, according to the defendant: “And while down there 
I told him that I had had enough, that I didn’t want to 
fight. He wouldn’t quit choking me.” This is an unnatu- 
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ral thing that he would not quit choking the defendant 
after the defendant told him that he had had enough, and 
that he did not want to fight. Men do not choke one 
another under those circumstances. But the last part of 
this unnatural story puts on it the climax of its improba- 
bility. The defendant puts himself in the position of 
one calling for help, and then Clayton, instead of in- 
terfering as men do interfere by taking hold of Connett 
with his hands and pulling him off, is represented as 
picking up a hammer and running over and pounding 
Connett on the head with it until he is dead. That is 
the worst part of this piece of fiction. He testified: “Mr. 
Clayton was standing right near the milk-house, and he 
picked up a hammer and ran over to where Mr. Connett 
was, and he hit him in the head with this hammer, and 
aftér he fell down he hit him two or three more times.” 
Assuming that Clayton is like other men, it is fair to 
presume that, if there had really been a fight and that he 
had seen it, he would have run over and would have 
taken hold of the contestant who had the best of it. In- 
stead of doing that, according to his story, he pounded 
him in the head with a hammer, and, to make sure that 
he was good and dead, he hit him two or three times 
after he was down. Assuming that Clayton was a nat- 
ural man, he would have been appalled at once when he 
struck Connett with the hammer and Connett fell down, 
and he would have been doing everything that he could 
to revive him. Then the defendant was himself perfectly 
helpless. He says that Clayton came over to where 
he was, “and my legs were under the body of Vernon 
Connett, and he pulled me out by the shoulders. Oh, 
possibly three feet he moved me, after getting me out 
from under Mr. Connett’s body, and after that I began 
to sit up, and Clayton says, ‘What will I do?’” In the 
inind of the author of this piece of unreal literature the 
defendant was to be shown to be utterly helpless, and the 
big body of a man of ordinary size was lying upon him, 
and he had to be pulled out from under the body. But 
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that is not all. Right here this piece of literature pro- 
ceeds to put the blame of killing the man all on Clay- 
ton, and Clayton begins to wonder what he is going 
to do, and he asks the defendant. He says Clayton rolled 
the body of the dead man over onto the blanket, and then 
said, “Take hold of the bottom end of that,” and then 
they carried the body 75 or 100 yards east of Mr. Sund’s 
house and put it into a pile of weeds. Then he draws a 
picture of his little sister standing near the corner, that 
she had a little bob-tailed dog with her, and that he took 
hold of her hand and led her into the house, and then 
the mother inquired, “What has Charlie done?” where- 
upon the defendant told her that Charlie had “killed 
that man.” He then tells that Clayton called to him 
from the barn, and that he went to the barn, and that 
Clayton began to ask him what he was going to do, and 
that Clayton said to him, “You are going to help me, 
ain’t you?” and that Clayton also said, “It is possible 
that I will have you sent back to Lincoln on your parole, 
and maybe a murder charge put against you; maybe I 
will do otherwise.” He says that Clayton threatened 
him ‘if he did not help him, and then that he finally said 
“All right.” Then they led the team out of the barn and 
hooked them onto the wagon and took the endgate out, 
and then that his mother joined them at the corner of 
the house and from there they walked to where the body 
of the man was in the weeds, and “mother and Clayton 
took hold of the head end of the man and I took hold 
of the foot end of the man, and we carried him back 
to the wagon, and after carrying him back to the wagon 
we laid him down.” It seems that they then put him 
in the wagon, according to the story, and that they 
had the blanket or skirt, or whatever it was, wrapped 
around his shoulders and head, and then he says that 
Clayton gave him certain directions; that Clayton told 
him: “After you lay this man out and bury him, or 
wherever you want to put him go to Hershey, Nebraska, 
and there sell the team if you can. After selling the 
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team I will meet you in North Platte.” He says also 
Clayton told him to write the postal card to Mrs. 
Connett and what to put in it. He then describes his 
drive to the graveyard at Sutherland, and then going 
to the Platte river and taking the endgate from the 
wagon and carrying the man just down over the bank 
and there laid him down, “and I took hold of this blanket 
or cover or skirt, or whatever it was, and I pulled it out 
from in under his head, and I laid this into the wagon, 
and I put the endgate into the wagon.” 

Another unreasonable thing to this story is that he has 
Clayton asking him what shall be done, and then Clayton 
does not go with him aud does not in any way participate 
in burying the body. According to the story, the trouble 
was Clayton’s trouble, and he should therefore have 
hauled the body away to hide it. Then the defendant 
kept the property and got the money for it when he sold 
it. 

In the light that the defendant testified to an un- 
reasonable. and improbable story having no discoverable 
foundation in fact, and resting only upon a basis of fiction, 
formulated to deceive the jury and to reduce their verdict 
from murder in the first degree to manslaughter or murder 
in the second degree, I see no particular error in the re- 
fusal of the court to allow the little girl to testify to a 
story which was transparent and unreasonable fiction. 
If the alleged facts concerning the killing of the de 
ceased with a hammer by Clayton never happened, then 
the little girl could not have truthfully told the story 
related by the defendant, and so the defendant did not 
suffer when she failed to recite this Munchausen tale. 
The mother was probably not called as a witness to the 
main facts because the defense knew that there was no 
truth in the story which it had put up, and did not want 
to subject her to the dangers of a cross-examination. 

When Johnny Jones saw Connett and the defendant 
driving north toward the railroad tracks together, the de- 
fendant was taking Connett for his last drive. The 
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man who had taken possession of Connett and who had 
zealously kept such possession, was going to kill and bury 
him. And he was going to keep the team and the harness 
and the wagon until he could realize their value. This 
was to be the pay for his trouble and his crime. 

Charles Clayton testified that the defendant had said 
he wanted Connett’s team; that on a Sunday afternoon 
the defendant, kissed his mother and little sister good- 
bye, and Connett ‘shook hands with Mrs. Clayton; that 
then the defendant and Connett got into the wagon and 
started for Hershey to work in the hay-field, so they said; 
that Johnny Jones was there and saw them start; that 
defendant was sitting on the left side and driving the team, 
and Connett was on the other side. When defendant came 
back a week afterwards he told the story that Connett 
had gone to South Dakota on a teaming job. Defendant 
at that time seemed to have plenty of money. 

Clayton fixed the time when Roy Roberts and Connett 
and his wife and baby came to the Sund place as Friday, 
July 31. He also said that Roberts and Connett were there 
until the next Sunday afterncon, when they went away 
together. Clayton did not see Connett after that. When 
the defendant came back he talked to Clayton in such a 
way as to induce him to believe that there was something 
wrong. After that he told Clayton that he had been 
mighty lucky in getting out of a murder case. While 
Clayton himself had entered a plea of guilty to cattle 
stealing, there seems to be no credible evidence connect- 
ing him with the crime, and that defendant sold the team, 
wagon and harness while he was gone corroborates Clay- 
ton and the story of the crime. 

There could be no prejudicial error in excluding the tes- © 
timony of the little girl, defendant’s sister, if the story 
about to be told was clearly highly colored fiction. The 
district judge was on the ground and he had the op- 
portunity to examine conditions surrounding this trial 
and to judge of them. J am unwilling to condemn what 
‘he did in excluding the testimony of the little girl. 
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As to the action of the district court in adjourning the 
trial from the court-house to the theater, he probably did 
it with the implied or expressed approval of the county 
commissioners. Besides, in this country the court is an 
institution of the people and for their benefit. The writer 
looks upon the publicity of the court proceedings among 
the people as a good thing and much to be encouraged, 
except, of course, a trial should not be produced as a 
drama, and nothing should be added which converts the 
facts into a tragedy. 

While I realize that the opinion of the court presents a 
criticism of the proceedings not entirely without some 
foundation, it does not follow that the things complained 
of are so prejudicial to the rights of the defendant as to 
justify a reversal of the judgment of the district court 
and the increased burden and expense of a new trial. 
While the strictest enforcement of the more technical rules 
of the criminal law may possibly sustain the present views 
of this court as set forth in the opinion, there is a growing 
tendency among the people, the bench and the bar to let 
well enough alone. In this case I am not quite able to 
agree with the views of the majority. 

The law presumes the defendant to be innocent until 
his guilt is established by the evidence beyond a reasonable 
doubt, and this court will not affirm the judgment of the 
district court based upon a yerdict of guilt unless the de- 
fendant has had a fair trial, and the inquiry concerning the 
defendant’s guilt has been conducted without prejudicial 
error. Unwarranted injury might be done to the defendant 
by taking the case away from the courthouse to the theater 
if the theater should be filled with a hostile and demon- 
strative audience seeking the conviction of the prisoner. 
Whether the refusal of the court to let the defendant’s 
little sister testify was based upon a sufficient reason 
we may not know as well as Judge Grimes, who saw the 
little girl cry and who perhaps heard some of her conver- 
sation. Besides, Judge Grimes conversed with the moth. 
er, and the mother appears to have given certain rea- 
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sons for not letting the little girl testify. I desire most 
earnestly to say nothing that shall in any way be preju- 
dicial to the defendant. His connection with the case 
and his criminal liability are shown by the majority 
opinion, in which it is said, among other things: “Defend- 
ant and the Connett family drove to the city of North 
Platte, where Mrs. Connett and the baby took the train 
for Mason City. Defendant and Connett then returned 
to the ranch. They remained there that night and until 
some time the following afternoon. So far there seems 
to be no conflict in the evidence, Connett was killed, and 
this defendant disposed of Connett’s property, and did 
other things and conducted himself generally so as to 
leave no doubt that he had a part in the tragedy that 
resulted in the death of Connett.” 

With this statement contained in the majority opinion, T 
am unable to see how the discussion of the case contained 
in this dissent can in any way be préjudicial to the de- 
fendant. I am unable to coincide with the views of the 
law expressed in the majority opinion, and I, therefore feel 
called upon to insist upon this dissent. 


' Paiute S. RINE, APPELLEE, v. JOHN A. RINE, ADMINIS- 
TRATOR, ET AL., APPELLEES; .LOUISE STEINACKER PT 
AL., APPELLANTS. 


LAuRA RINE, APPELLEE, v. JOHN A. RIND, ADMINISTRATOR, 
APPELLEE; LOUISE STEINACKER ET AL., APPELLANTS. 


LauRA RINE, APPELLEE, v. LOUISE STEINACKER ET AL., 
APPELLANTS. 
Fivep Jury 1, 1916. No. 19523. 


1. Wills: OraL Contract: Sprciric PERFoRMANCE. ‘‘Where a party 
orally contracts to devise and bequeath to another certain real es- 
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tate and money in consideration that the beneficiary shall assume 
a peculiar and domestic relation to the promissor, and render him 
services of a character to make it practically impossible to esti- 
mate their value by any pecuniary standard, and the beneficiary, 
in reliance upon the oral promise, in good faith assumes the relation 
and fully performs her part of the agreement, she will be entitled, 
in the event of a breach of the contract by the promissor, to a spe- 
cific performance of the same as made.” Lacey v. Zeigler, 98 Neb. 
380. 


2. Witnesses: ComMpreTENcy. Counsel for plaintiff are not disqualified 
as witnesses under section 329 of the Code (Rev. St. 1913, sec. 7894), 
since neither of them has a “direct legal interest.” 


A witness is not disqualified merely because of the 
fact that he is the son of a party. Relationship to the adverse party 
may affect His credibility but not his competency as a witness. 


APPEAL from the district court for Dodge county: 
Gerorce H. THoMAS, JUDGE. Affirmed. 


S. L. Geisthardt, for appellants. 
Frank Dolezal and E. P. Smith, contra. 


HAMER, J. s 


Carl Hembeck, a resident of Dodge county in this state, 
and in his lifetime an owner of considerable real and per- 
sonal property therein, died in 1904, leaving no widow 
and without issue surviving him. He made a will which 
was duly probated, and which, after setting aside $2,250 in 
trust for the payment of specific legacies, which were to 
be paid after the death of his wife, Bertha Ilembeck, 
gave her the income from the sum put in trust and made 
her as well his residuary legatee. The said sum of $2,250 
was to be divided evenly between Louise Steinacker, 
William von Gahlen, and William Grunewald, the niece 
and nephews of the testator, and residents of Germany. 
This will was executed in 1896, Mrs. Hembeck, the wife 
of the testator, died about a year prior to the death of her 
husband. 

Action was begun by Philip S. Rine in 1904, in the 
nature of a bill of interpleader, alleging that he was the 
owner of certain land in Dodge county upon which Carl 
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Hembeck, deceased, had held a mortgage, and alleging that 
the administrator of said Hembeck’s estate claimed the 
mortgage and its proceeds, and that Laura Rine claimed tu 
own the mortgage by virtue of a contract with the said 
Hembeck, and praying that defendants interplead and 
establish their right to the mortgage. Laura Rine 
answered, claiming the mortgage by virtue of a parol 
agreement with the said Hembeck to the effect that she 
should look after and take care of the said Hembeck and 
his wife, and look after their comfort during the lives 
of each of them; that she should receive the entire estate 
of the said Carl Hembeck upon the death of the survivor 
of the said Hembeck and his wife. Service by publication 
was had upon the defendants Steinacker, von Gahlen, 
and Grunewald, and upen default the case went to decree 
June 27, 1904, a decree being entered in favor of Laura 
Rine, and finding that she was the owner of the mortgage 
in question by virtue of the contract. On June 24, 1909, 
the defendants von Gahlen, Grunewald, and Steinacker 
answered and asked to have the decree set aside. In 
Rine v. Rine, 91 Neb. 248, we decided that the decree 
should be set aside and the defendants named permitted 
to make their defense. Upon a trial of the issues 
raised by their answers, the district court has again found 
in favor of Laura Rine upon the alleged contract, and 
the defendants have challenged the correctness of that 
finding by this appeal, and now allege that there is not 
sufficient competent evidence to support the decree. 

The other cases involved herein concern the title to 
real estate owned by the said Hembeck. The cases were 
tried together and decrees rendered in all of them in 
favor of Laura Rine upon her alleged contract. In de- 
termining whether such a contract as that alleged was 
made by the parties, it is proper to consider the relations 
existing between them. Laura Rine was the niece of Mrs. 
Hembeck. Mr. and Mrs. Hembeck through tle greater 
part of their lives were childless, no child surviving in- 
fancy. Laura Rine’s mother, a sister of Mrs. Hembeck, 
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died when Laura Rine was a child about ten years of age. 

From that time until she reached maturity and married, 

her home was made with the Hembecks. This period was 
about ten years. Shortly after her.marriage the Hembecks 
retired from the farm and moved into the city of Fremont. 

This was in 1875 or 1876. From this time until 1889 Mrs. 

Rine and her husband resided on a farm. Mr. Rine was 

extensively engaged in farming and in the stock business. 

During this period the relationship between the families 

seemed to have been as intimate as possible under the cir- 

cumstances. Whenever the Rines went from the farm to 

Fremont the Hembeck house was made their home. 

Philip S. Rine testified: “Well, we drove there every time 
anybody came in, the first thing we drove there. * * * 

They would not let us go anywhere else. We made it our 
home when we came to town. I would put my horses in 

the livery barn and we would always take dinner there. 

Q. In the way of bringing in supplies from the farm, 
what was done by you folks? A. Well, whenever we 

came in we brought them things to eat. When we butcher- 
ed I took them in a lot of meat, sausages, I always made 
a lot of sausages. Of course, we gave them anything we 
had.” The Hembecks treated Mrs. Rine as their child and 
referred to her as their girl. 

‘Such a contract as the one involved may be enforced 
when the services which are the basis of the contract 
have been rendered and the value of them cannot be accu- 
rately measured, and it would be unjust not to enforce 
the contract. Many decisions of this court have recog- 
nized this rule. Kofka v. Rosicky, 41 Neb. 328; Moline 
v. Carlson, 92 Neb. 419; O’Connor v. Waters, 88 Neb. 
224; Lacey v. Zeigler, 98 Neb. 380. 

In the case last cited, it is said in paragraph 2 of the 
syllabus: “Where a party orally contracts to devise and 
bequeath to another certain real estate and money in con- 
sideration that the beneficiary shall assume a peculiar and 
domestic relation to the promissor, and render him ser- 
vices of a character to make it practically impossible to 
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estimate their value by any pecuniary standard, and the 
beneficiary, in reliance upou the oral promise, in good 
faith assumes the relations and fully performs her part 
of the agreement, she will be entitled, in the event of a 
breach of the contract by the promissor, to a specific per- 
formance of the same as made.” 

It is required, however, in such cases as those which 
we have cited, that the evidence in support of the con- 
tract shall be clear and convincing. It is contended by 
appellants that no such proof has been furnished in sup- 
port of the contract. A number of witnesses were sworn 
who testified to conversations had with the deceased Hem- 
beck and his wife. Frank Dolezal, attorney for Mrs. 
Rine, testified to the substance of the testimony of a Mrs. 
Gortz, a witness who was deceased at the time of the 
present trial, but who testified at the trial in 1904. The 
substance of her testimony is that in a conversation with 
Mr. Hembeck about an improvement which he was mak- 
ing to part of the property involved herein she, Mrs. 
Gortz, had said to Hembeck that the improvement ought 
to be extended; that Hembeck told her he would not do 
it, that the property was Mrs. Rine’s after his death, and 
if she wanted to complete the improvement she could; 
that there was an arrangement that it was Mrs. Rine’s 
property after he'died. This conversation occurred after 
the death of Mrs. Hembeck. 

John A. Rine, the son of Philip and Laura Rine, tes- 
tified to the friendly relations existing between the Hem- 
becks and his mother; that his mother was very fre- 
quently in their home, attended them continually, “and 
whenever they were sick she would be down there con- 
tinually and would not be home at all;” that Mr. Hem- 
beck told him of their affection for his mother as a little 
girl, and “when in later years she got married they would 
come to town and how they longed for their girl and 
tried to get her to move to town to look after and take 
care of them and be close to them, and how my father at 
the time did not want to come to town and how he ob- 
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jected and how finally they induced him to come. They 
promised him that Laura would be recompensed; that 
when they died their property would go to her. * * * 
I think he said that when they moved to town here they 
were alone, their girl—they referred to Laura as their 
girl—was out in the country, and thev wanted to have 
her near them, and they tried to get them to move to 
town. Father didn’t want to, but finally they induced 
my mother to come to town so they would be taken care 
of, and they promised that when they died she would have 
the property when they died.” Other conversations of a 
Similar character are related by the witness. 

A. N. Yost tells of conversations he had with Mr. and 
Mrs. Hembeck, the substance of which was that they had 
induced Mr. and Mrs. Rine to move to town; that Mrs. 
Rine took good care of them, and that she understood 
that she was to have the property after their deaths. 
Philip Rine’s testimony is of the same purport. It is fur- 
ther shown that, at the time Mr. and Mrs. Rine left the 
farm, Mr. Rine was conducting an extensive farming and 
stock business which was abandoned by reason of the 
change. It clearly appears that Mrs. Rine was faithful 
to the Hembecks in all things, and that she gave them the 
care and attention which they desired. 

It is objected, however, that the witnesses Dolezal, John 
Rine and Philip Rine are incompetent witnesses to the 
conversations with Mr. Hembeck under section 329 of the 
Code. Dolezal is an attorney for Philip Rine in the ac- 
tion to determine the ownership of the mortgage, and for 
Mrs. Rine in her actions to quiet title to the real estate. 
This does not disqualify him as a witness. He has no 
“direct legal interest.” He testified that he had no such 
interest in the result of the trial. His testimony touch- 
ing what Mrs. Gortz had testified to on the former trial 
was not of a transaction between the witness and a de- 
ceased person. 

John A. Rine has no “direct and legal interest” in the 
result of the controversy. As the son of Mr. and Mrs. 
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Rine, a recovery by either of them vests no title in him. 
It is likewise difficult to see how, as administrator, he 
has an interest which disqualifies him. Relationship to 
the parties interested, while a proper subject to consider 
as affecting the credibility of a witness, does not affect 
his competency. Jones, Evidence (2d ed.) sec. 778: ‘“Re- 
lationship to the adverse party, if without interest in the 
result of the suit, affects the credibility but not the com- 
petency of a witness testifying as to transactions or com- 
munications with deceased or incompetent persons.” 

Objection is made to the cémpetency of the testimony 
of Philip Rine upon the ground that as the husband of 
Laura Rine he has an interest in the real estate which 
disqualifies him. Without determining whether this ob- 
jection is well taken, it is enough to say that he had no 
such “direct legal interest’? in the disposition of the per- 
sonal property, the mortgage, as to disqualify him, and 
his testimony was properly received. In any event there 
is sufficient proof without his testimony to sustain the 
findings of the trial court, so that its admission, if error, 
is error without prejudice. 

The Hembecks were elderly people at the time Mr. and- 
Mrs. Rine moved to Fremont. Mr. Hembeck is shown by 
the evidence to have been about 74. His wife was some- 
what younger. Laura Rine stood to them much as a child. 
It was very natural for them to want her near them. No 
circumstance, except the making of the will, tends to dis- 
pute the claim of Mrs. Rine, nor is that circumstance so 
inconsistent with her claim as at first appears. The tes- 
tator doubtless expected his wife, who was younger than 
he, to survive him. The devise to her was consistent with 
the agreement that Mrs. Rine was to have the property 
after their deaths. The bequest to his niece and nephews 
represented no very considerable proportion of his estate. 
In any event the contract is clearly established and was 
faithfully performed by Mrs. Rine. 

The judgment of the district court is 

AFFIEMED. 

Ross, J., not sitting. 
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GEORGE L. HANLEY, APPELLEE, v. UNION StTocK YARDS 


1, 


COMPANY, APPELLANT. 


Fitep Juty 25, 1916. No. 19713. 


Master and Servant: WorkMEN’S COMPENSATION AcT: PETITION. 
The petition for compensation under the workmen’s compensation 
act should set out “the injury in its extent and character’ (Laws 
1918, ch. 198, sec. 39), and the judgment should conform thereto 
determining plainly the extent and character of the injury, whether 
the disability is total or partial, and whether temporary or perma- 
nent; it should state definitely the time for which periodical pay- 
ments must be made. 


MopiricatTion or Orper. If the time so found by 
the court during which periodical payments are to be made does not 
exceed six months, the order is final; that is, so far as that court 
is concerned there is no power to modify or change such order. 
If the time so fixed by the court during which periodical payments 
are to be made exceeds six months, then, after that time has elapsed, 
either party may show to the court that conditions have so changed 
that the order should be changed also. There is no provision in 
the statute for any application to the district court of any nature 
until after the six months have elapsed. 


: : . If the time limited for periodical com- 
pensation exceeds six months, no application to modify the order 
can be entertained until six months after the order is made. 


: Compensation is for. disability and ends 
when disability ends, but the court must find whether there is dis- 
ability total or partial—temporary or permanent. And if that court 
finds that there is disability that will not continue for more than 
six months and fixes the compensation therefor and renders judg- 
ment accordingly, it cannot at a subsequent term change that judg- 
ment. 


: Disasmiry. If the workman is disqualified to con- 
tinue his regular employment, the fact that he may procure tempo- 
rary employment in a different occupation for a few days at equal 
or greater wages would not be conclusive that his disability had 
ceased. 


: AppEaL. If the time limited is not more than six 
months, the trial court has no continuing jurisdiction over the case, 
and upon appeal from such order the bill of exceptions must be ‘set- 
tled with reference to the term at which such order is made. 
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: — >: . In such case if the bill of exceptions {s not 
so settled, and motion is made to quash ‘it for that reason, this 
court upon appeal cannot consider such bill of exceptions for the 


purpose of reviewing the original order. 


: MopIFICATION oF ORDER. In this case an application 
was made at a subsequent term to change or construe the order, 
and the trial court properly dismissed the application because it 
was made before the six months from the time of making the order 
had expired. 


APPEAL from the district court for Lancaster county: 
WILLARD E. STEWART, JUDGE. Affirmed. 


Mahoney & Kennedy and Guy C. Kiddoo, for appellant. 


R. J. Greene, contra. 


SEDGEWICK, J. é 


In the district court for Lancaster county compensation 
was awarded to the plaintiff, under the workmen’s 
compensation law of 1913 (Laws 1913, ch. 198, Rev. St. 
19138, sec 8642 et seq.), for an injury sustained in the 
employment of the defendant. Afterwards the defendant 
made application to the court for an order “relieving it 
from the payment of any further compensation to the said 

‘George L. Hanley * * * and for such other relief as 
to the court may seem equitable and just.” The court de- 
nied the application, and the defendant has appealed. 

The first order granting compensation was made Janu- 
ary 26, 1916, and, omitting the formal parts, was as fol- 
lows: “That there is due and unpaid from the defendant 
to the plaintiff as compensation, in accordance with the 
terms of the workmen’s compensation law, the sum of 
$92.75; that compensation is ordered to be paid by the de- 
fendant to the plaintiff under the terms of the workmen’s 
compensation law at the rate of $8.75 per week from this 
day during the period of compensation covered by the stat- 
ute; and that plaintiff recover from the defendant the costs 
of the action. It is therefore ordered, adjudged ‘and de- . 
creed by the court that the plaintiff have and recover of 
and from the defendant the sum of $92.75; that the de- 
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fendant pay to the plaintiff periodically in accordance with 
the method of payment of the wages of the plaintiff at the 
time of his injury compensation in the sum and amount 
of $8.75 per week during the period of compensation; and 
that plaintiff recover of the defendant his costs herein.” 
The defendant contends that the meaning of this order is 
that the weekly payments are to continue during disabil- 
ity, and that the evidence shows that plaintiff’s disability 
was terminated, and that the court should therefore have 
discharged the defendant from further liability. 

Section 3682, Rev. St. 1918, provides: “All settle- 
ments by agreement of the parties and all awards of com- 
pensation made by the court, except those amounts payable 
‘periodically for six months or more, shall be final and not 
subject tp readjustment.” And the following section pro- 
vides that, at any time after six months from the date of 
the award, it may be modified upon the application of ei- 
ther party under certain specified conditions. 

The plaintiff contends that the above quoted order 
awarded periodical payments for more than six months, 
and therefore no application could be heard to modify or 
change it until the six months have expired. The applica- 
tion was made in April, 1916, not quite three months from ° 
the date of the original order. Upon this application the 
trial court found that “the order heretofore made herein 
was for a period greater than six months, and that this ap- 
plication is prematurely made,” and for that reason denied 
the application. It will be seen that both parties are de- 
pending upon technicalities derived from different con- 
structions of the original order of the trial court. This is 
unfortunate. The statute is remedial in its nature, its pur- 
pose was to do justice to workmen without expense, litiga- 
tion and unnecessary delays. 

The petition should set out “the injury in its extent and 
character” (Laws 1913, ch. 198, sec. 39), and the judg- 
_ment should conform thereto determining plainly the ex- 
tent and character of the injury, whether the disability is 
total or partial, and whether temporary or permanent; it 
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should state definitely the time for which periodical pay- 
ments must be made. If the time so found by the court 
during which periodical payments are to be made does not 
exceed six months, the order is final; that is, so far as that 
court is concerned there is no power to modify or change 
such order. If the time so fixed by the court during which 
periodical payments are to be made exceeds six months, 
then, after that ttme has elapsed, either party may show 
to the court that conditions have so changed that the order 
should be changed also. There is no provision in the stat- 
ute for any application to the district court of any nature 
until after the six months have elapsed. 

No doubt, compensation is for disability and ends when 
disability ends, but the court must find whether there is 
disability total or partial—temporary or permanent. And 
if that court finds that there is disability that will not con- 
tinue for more than six months and fixes the compensation 
therefor and renders judgment accordingly, it cannot at a 
subsequent term change that judgment. 

The judgment that compensation shall continue “under 
the terms of the workmen’s compensation law, at the rate 
of $8.75 per week from this day during the period of com- 
pensation covered by the statute,” is, of course, indefinite 
and unsatisfactory. 

The plaintiff, however, alleged in his petition that he 
was disabled permanently. The court found “generally in 
favor of the plaintiff and against the defendant.” Neither 
party asked that the judgment be made more definite. The 
court in the order dismissing the application has definitely 
construed the first order to require periodical payments 
for more than six months. If it was for a shorter time the 
first order should have so found and should have definitely 
fixed the limit of periodical payments. The evidence shows 
that the plaintiff on two-occasions obtained employment, 
for a few days, as a carpenter and received wages therefor 
larger than he had been accustomed to receive at his regu- 
lar employment before his injury. But, if he is disquali- 
fied to continue his regular employment, the fact that he 
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may procure temporary employment in a different occu- 
pation for a few days at equal or greater wages would not 
be conclusive that his disability had ceased. There was in 
the original trial considerable expert evidence tending to 
prove that plaintiff’s disability was temporary, but no bill 
of exceptions upon this evidence was settled within the 
time limited for settling the same upon an appeal from that 
judgment. This appeal is treated and must be considered 
as an appeal from an order made at a subsequent term 
denying the application to modify that judgment. 

The six months from the entering of the compensa- 
tion order will expire during the current month, and the 
trial court will then entertain an application to modify the 
order. If it appears upon careful investigation that plain- 
tiff’s disability has ceased wholly or partially, the trial 
court will so find and make the proper order accordingly. 

There are no periods of compensation specified in the 
statute for less than six months. If the disability is tem- 
porary, and the court does not fix a period of more than 
six months, it has no power to change it at a subsequent 
term, and no application for such change is allowed.in any 
event until after six months. 

We cannot say that the court erred in refusing this ap- 
plication, and the judgment dismissing the application is 


AFFIRMED. 
Lerron and Rosp, JJ., not sitting. 
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Mahoney & Kennedy, contra. 


Morrissky, C. J. 

_ Plaintiff brought this action against defendant to re- 
cover damages for personal injuries alleged to have been 
sustained in a rear-end collision on defendant’s line of 
railroad August 12, 1913. There was a verdict for $12,- 
500, which on motion for a new trial was reduced to 
$10,000, and defendant has appealed. 

Defendant was, and is, a railroad company engaged in 
general railroad business, both intrastate and interstate. 
At the date of the injury plaintiff was an employee of a 
circus company known as “Barnum and Bailey Shows,” 
but owned by Ringling Brothers, a copartnership. The 
day preceding the injury the circus ‘company gave a per- 
formance in the city of Lincoln, Nebraska, and on the 
evening of that day loaded its cars with its circus equip- 
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ment, baggage, and paraphernalia, and its employees. 
The cars belonging to the circus company were attached 
to a locomotive engine and way-car belonging to defend- 
ant. The engine crew and train crew were made up of 
the regular employees of defendant. As thus made up, 
this circus train started for Atlantic, Iowa, where the 
circus company was to give an exhibition the following 
day. The train passed eastward over defendant’s tracks 
and passed South Bend, an open telegraph station. Rich- 
field, about twelve miles farther east, was the next open 
telegraph station, and the stretch of track between these 
two stations constituted a “block.” Shortly after the 
circus train left South Bend one of defendant’s regular 
passenger trains arrived at that station, and received a 
“block” restriction card, which required the engineer to 
proceed at no greater speed than would permit a com- 
plete stop at any time within the range of track which 
was open to his vision. This “block” has a number of 
cuts and curves. The engineer failed to obey the re- 
striction order and, as a consequence, ran his engine into 
_the rear end of the circus train as it pulled onto a side- 
track at Richfield. As a result of this collision plaintiff 
received severe and perhaps permanent injuries. 

There is practically no dispute as to the facts, but 
defendant denies liability, relying upon certain contracts 
set out at length in the pleadings. One of these is a 
contract between the circus company and defendant, where- 
by defendant undertook to transport the property of the 
cireus company, consisting of its cars and other equip- 
ment, from point to point along its line of road, including 
the transportation from Lincoln, Nebraska, to Atlantic, 
Iowa, on special time schedules and at reduced. rates. 
The employees of the circus company were to be con- 
veyed in the cars of the circus company in the same train 
with the baggage, paraphernalia, and other equipment. 
This transportation was to be made by defendant furnish- 
ing to and for the use of the circus company the neces- 
sary locomotives, the fuel therefor, the engine and train 
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crews and other necessary employees, and granting the 
right to use defendant’s tracks. Among other stipulations 
contained were the following: 

“It is expressly agreed and understood that this 
agreement is not made by the first party as a common 
carrier, but only as a hiring of said locomotives, engines 
and employees, and the use of its railroad to the second 
party, for the purpose of enabling the second party to 
move said train between said points; that all of the said’ 
cars, coaches and trains shall be operated under the man- 
agement, directions, orders and control of the second party 
or its agents. , . 

“It is expressly understood and agreed that all en- 
gineers, firemen, conductors, brakemen, train dispatchers 
and other operators and employees, furnished by the first 
party, are, in the operation and movement of said cars, 
coaches, and trains, exclusively the employees of ‘the sec- 
ond party, but all of said cars, coaches, and trains shall 
be run according to the rules, regulations and time cards 
of the first party. 

“Tt is expressly understood and agreed in considera- 
tion of the first party hiring the use of its railway and 
furnishing the motive power and employees to handle the 
second party’s cars, coaches, paraphernalia and employees, 
as aforesaid, and for less than it would receive if it 
handled said circus cars, paraphernalia, menagerie and 
employees, as regular freight and passengers upon its cars, 
and in consideration of the privilege of stopping over at 
the points hereinbefore designated, that the first party 
shall not be responsible or liable to the second party, or 
to any other person, partnership or corporation for any 
delay of any cars or trains, however caused, and whiether 
or not arising in any way from any one’s fault or negli- 
gence, of or for any loss, damage or injury to the property 
or person of the second party or of any one employed by 
the second party, or being upon any trains or cars, hauled 
under this agreement or being upon any premises of the 
first party or connected in any way with said circus, 
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caravan or menagerie, or with the business of the second 
party, or for any loss of or damage or injury to the prop- 
erty or person of any one else, or of any partnership or 
corporation whatsoever, whether or not any such loss, 
damage or injury arises in any way from, or is in any 
degree attributable to, any fault or negligence of the first 
party or any of its officers, agents or employees, in or 
about the performance of this agreement, or the perform- 
‘ance of the first party’s general business or in connection 
with the railroad or property or any duty whatsoever of 
the first party. 

“The second party further agrees and undertakes, as 
a further consideration hereof, that in case of delay, loss, 
damage or injury, to the person or property, either of the 
second. party or any other persons, association of persons 
or corporation, carried or to be carried upon any of the 
cars or trains herein specified or employed on or about 
or in connection with the same on the business of the 
second party, it, the said second party, will release and 
does hereby release the first party from all liability or 
claim therefor for loss, damage or injury to itself or its 
business or property, will indemnify and forever save 
harmless the first party from all claim, demand, actions, 
causes of action, costs, judgments, and expenses, including 
attorney’s fees, resulting from or growing out of such 
delays, loss, damage, or personal injury, the second party 
hereby assuming and agreeing to defend at its own cost 
all such claims, demands and actions, and to satisfy and 
pay the same, and the second party further undertakes 
and agrees to inform by personal notice, to each thereof, 
all of the persons permitted by the second party to be 
carried on any of said cars, coaches, and trains, under 
the terms of this agreement, and to advise and notify all 
such persons, and each thereof, that they are carried by 
the second party and not by the first party, and that the 
first party has not assumed, with respect to them or their 
baggage or other personal property, any of the duties and 
responsibilities of a carrier of passengers. 
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“It is a further consideration of this agreement, and 
the parties hereto agree, that the second party is to have 
sole charge of every person and of all animals and prop- 
erty on any car, coach or train hauled under said agree- 
ment, and the first party does not assume, and shall be 
under no responsibility for the safety of any of the cars, 
coaches, persons, animals or property on said cars, 
coaches, and trains, in charge of the second party, or of 
advance agents, from any cause whatever, and the second 
party agrees to, and does hereby, indemnify and save 
harmless the first party against all loss, damage or injury 
on account of strangers, tramps, or others riding on said 
cars, coaches or trains, and being injured or killed, or 
on account of strangers, tramps or other persons being 
injured or killed in the operation of said cars, coaches 
or trains, or in the handling, loading or unloading of cars, 
and will protect the first party from damages, and cost 
incident thereto, suffered by any one from wild, tamed or 
domesticated animals escaping from cars or custody, and 
protect the first party against all loss, damage and cost 
for and on account of the spread or transmission of any 
disease to persons or animals from unloading offal or 
otherwise, and against any fine or penalty arising there- 
from, which may be imposed against the first party by any 
state, municipality or other competent authority.” 

This contract was made in the state of Illinois, and 
is claimed to be valid under the laws of that state. 

At the time of the injury plaintiff was an employee 
of the circus company, and, as such employee, was rid- 
ing on this circus train without having paid, offered to 
pay, or intending to pay, any transportation whatever, 
and his right to be thereon was due to his employment, 
under a contract which he had with the circus company. 
The train was being moved and operated over the 
track of defendant in pursuance of the contract hereto- 
fore partially set out. 

Before entering the employment of the circus com- 
pany, to wit, June 9, 1918, plaintiff had entered into a 
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contract in writing with the circus company, containing 
the following stipulations: “Now, therefore, for val- 
uable consideration, and in consideration of this em- 
ployment, and the furnishing by first party to second 
party of transportation and board of the kind customary 
and usual in the circus business, and in consideration of 
special personal benefits and advantages beyond the scope 
of employment inuring to second party herein, the second 
party accepts and assumes the increased hazard of rail- 
road travel and circus service in all particulars and cir- 
cumstances, and hereby exempts and releases first party 
from all claims for injuries, accidents, sickness and dam- 
ages of whatsoever nature sustained in said service, 
whether due to negligence (including gross negligence) 
of first party, their employees, agents or bosses, or the 
negligence of any employee or agent of any railroad com- 
pany transporting first party, when said second party 
is traveling on or using transportation furnished by any 
railway company under contract with first party; and 
second party, recognizing said privity in railroad trans- 
portation, hereby renounces his rights as ‘passenger’ in 
traveling on any railroad line while in said service, and 
releases all such railroad companies from claim on his 
part for any damage or injury whatsoever; and second 
party agrees to protect, indemnify and hold harmless first 
party and to pay the first party (and when notified to 
personally assume payment of) all sums which first party 
may be subject to pay in consequence of any claim by, or 
injury, sickness or death to, second party; and second 
party hereby releases first party from any claim he may 
in the future have due to or growing out of any injury 
received in said service either as against first party or 
any railroad company, hereby binding himself, his heirs, 
executors and assigns firmly by these presents.” 
Defendant pleads this contract, together with its con- 
tract, heretofore partially set out, with the circus com- 
pany, and alleges that they are valid and binding upon 
plaintiff, and a full, adequate and complete defense to 
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his cause of action, alleges that the transportation fur- 
nished was interstate transportation, and that the con- 
tract and its construction and effect are to be determined 
solely by the legislation of the United States, and the 
public policy thereof respecting interstate carriers and 
interstate transportation, and defendant pleads, and re- 
lies upon, as a defense to this action, the contracts 
pleaded and the laws and policies of the United States 
in relation to interstate transportation and the carriers 
thereof. 

Defendant further says that the engine and train 
crews operating the circus train on which plaintiff was 
riding were the employees of the circus company and not 
the employees of the defendants, and points out and re- 
lies on the clause of the contract between defendant and 
the circus company which provides: 

“The first party agrees to furnish to and for the use 
of the second party * * * the engineers, firemen and 
other employees * * * for the transportation of said 
circus, menagerie, employees and equipment of the second 
party by tran * * * from * * * Lincoln, Neb., 
to Atlantic, Ia. 

“It is expressly understood and agreed that all en- 
gineers, firemen, conductors, brakemen, train dispatchers 
and other operators and employees, furnished by the first 
party, are, in the operation and movement of said cars, 
coaches and trains exclusively the employees of the second 
party, but all of said cars, coaches, and trains shall be 
run according to the rules, regulations and time cards 
of the first party.” 

Defendant follows this with an allegation of negli- 
gence on the part of the engine crew and train crew of the 
circus train in failing to observe and obey rule 99 for pro- 
tection against rear-end collisions such as occurred in 
this case, and alleges that plaintiff’s injury is due to such 
negligence, and alleged that plaintiff by his contract made 
with the circus company had fully released both the 
circus company and the defendant from any liability for 
injuries he sustained. 7 
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By reply plaintiff admitted signing the contract 
pleaded, but alleged that he did not receive a copy or 
duplicate thereof, and that when he signed the same he 
was not aware that he was executing a release from lia- 
bility of any railroad company upon whose lines he 
might have occasion to travel. He alleges that the con- 
tract, in so far as it undertakes to relieve the defendant 
from liability for the injuries he received, is against pub- 
lic policy and is void. 

The assignments of error are subdivided many times; 
but the real contention of defendant is that under the 
contracts set out defendant is relieved of liability; that 
the court ought to have instructed a verdict in its be 
half; and that it was error for the court to submit in- 
struction No. 3, which, after reciting the substance of the 
contracts pleaded, concluded as follows: 

“In this behalf you are instructed that, in so far as 
the first contract herein mentioned provided that the 
agents, servants and employees furnished by the defend- 
ant to the circus company and engaged in the operation 
and movement of said train and cars in the transporta- 
tion of said circus company’s property and employees, at 
the time referred to, were to be regarded as exclusively 
the employees of the circus company, except the said cars 
and train should be run according to the rules, regula- 
tions and time card of said defendant, the same may be 
considered by you as valid and binding between the par- 
ties, in so far as this particular action is concerned, and 
you may therefore assume as a fact conclusively estab- 
lished that the employees aforesaid were, at all times re- 
ferred to, the servants and employees of the said circus 
company exclusively and not those of the defendant, and 
that therefore their acts while so employed in the man- 
agement, operation and control of said circus train, would 
be the acts of the circus company and not those of the 
defendant herein, and any negligence, if any there was 
on the part of the said agents or employees of said circus 
train, will not be attributable to the defendant railway 
company”—and lastly that the judgment is excessive. 
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It may be noted that in the contract between plaintiff 
and the circus company plaintiff renounces his rights as 
a “passenger,” but the contract also recites that plaintiff — 
has knowledge that the circus company has contracted 
with the railroad companies over whose lines they travel 
to hold them harmless even for their gross negligence, 
and that this stipulation applies especially to the plain- 
tiff. It is also recited that such railroad company is 
acting as a private carrier. When we consider the lan- 
guage of this contract wherein plaintiff purports to rec- 
ognize the railroad company as a “private carrier,” and 
also to renounce his claim as a “passenger,” it would 
appear that he was releasing only such claims as he would 
have if the railway company were rendering service as 
a common carrier and he was being transported as a pas- 
senger. The trial court took the view that liability arose 
independently of the relation of carrier and passenger. 
Conceding that the train on which plaintiff was riding 
was operated by the employees of the circus company, and 
that the train crew was then in the employ of the circus 
company and not in the employ of the railroad com- 
pany, yet the evidence clearly shows that passenger train 
No. 6, which, in violation of the rules of the company, 
ran into the circus train and caused the injury to plain- 
tiff, was a train operated and controlled by the defendant 
company. Neither plaintiff nor any of the crew of the 
train on which he was riding are shown to be guilty of 
negligence, while the grossest negligence may be at- 
tributed to the crew of passenger train No. 6. The trial 
court took the view that the crew of the circus train might 
be regarded as the employees of the circus company, 
and charged the jury that plaintiff could not recover 
unless his injuries were due to the negligence of the crew 
operating the other train. By his instructions he denied 
plaintiff the right to recover under the law of Nebraska 
fixing the liability of a common carrier to a passenger. 
Without deciding that the contract may be given this 
broad and liberal construction, suffice it to say, that ip 
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view of the verdict rendered and the condition of the 
record neither party has been prejudiced. Independently 
of plaintiffs rights as a passenger, if any he had, he was 
lawfully upon defendant’s tracks and was injured by its 
negligence. The trial court gave the contract full force in 
that it recognized defendant’s claim to the private char- 
acter of the transportation and plaintiff's renunciation 
of his rights as a passenger, and limited the recovery to 
an affirmative showing of negligence upon the part of 
_the passenger crew. 

Contracts whereby an employee is induced to waive or 
sign away his rights under the law should always be 
strictly construed. Under the construction placed upon it 
by the trial court, plaintiff waived his rights as a passen- 
ger and consented that the train on which he rode might 
be considered as a private conveyance, but “that in so 
far as said contracts aforesaid, or either of them, under- 
takes to exonerate and release the defendant herein from 
its acts of negligence in or about the performance of the 
defendant’s general business in the operation of its roads . 
and trains, and to exempt and relieve defendant from any 
liability for personal injury to any employee of the circus 
company, and particularly to the plaintiff herein, result- 
ing from the negligence of the defendant as to the 
proximate cause thereof, the same is void and of no 
effect.” Instruction No. 4. 

The jury were told that, unless the train crew in charge 
of the passenger train No. 6 were guilty of negligence in 
running that train into the circus train, plaintiff could 
not recover. It will be seen that, while the contract was 
not held void in toto, the court did hold, and we think 
properly so, that the contract did not give the defendant 
company the right to wantonly maim the plaintiff. He 
was lawfully on its right of way, if not as a passenger, he 
was at least a licensee. 

It is the contention of the appellant that the circus 
train constituted an interstate shipment, and therefore 
these contracts must be governed by the federal law. If 
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governed by the federal statutes at all, they must fall 
within what is commonly known as the Carmack Amend- 
ment to the Elkins law. 34 U.S. St. at Large, ch. 3591, 
pp. 593-595. This statute expressly provides that “no 
contract, receipt, rule, or regulation shall exempt such 
common carrier, railroad, or transportation company 
from the liability hereby imposed.” By another provision 
of the act it is provided the shipper may for a valid con- 
sideration limit the value of his freight, but he is not 
permitted to release the railroad entirely from liability 
for its negligence. The act nowhere provides that a rail- 
way company may exempt itself from liability for 
negligently maiming or killing any person. 

“That a common carrier cannot exempt himself from 
liability for his own negligence or that of his servants is 
elementary. * * * The rule of the common law did 
not limit his liability to the loss and damage due to his 
own negligence, or that of his servants. That rule went 
beyond this and he was liable for any loss or damage 
which resulted from human agency, or any cause not the 
act of God or the public enemy. But the rigor of this 
liability might be modified through any fair, reasonable 
and just agreement with the shipper which did not include 
exemption against the negligence of the carrier or his 
servants. The inherent right to receive a compensation 
commensurate with the risk involved the right to protect 
himself from fraud and imposition by reasonable rules 
and regulations, and the right to agree upon a rate pro- 
portionate to the value of the property transported.” 
Adams Express Co. v. Croninger, 226 U. 8. 491. 

If the contracts fell within the federal statute they are 
void because they undertake to exempt the carrier from 
all liability, but this was not a contract for the trans- 
portation of a mere piece of inanimate freight. It was a 
contract for the transportation of a person in whose life 
and safety the state has an interest, and a contract which 
would undertake to permit his wanton destruction would 
be against public policy and void. It does not appear, 
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however, that the liability of the defendant is to be 
governed by the federal statute. Congress has legislated 
on interstate shipments as applied to freight, but the act 
does not reach the questions herein involved, and in the 
absence of action by congress the questions must be 
determined by the law of Nebraska. There is no federal 
legislation touching the liability of railroads growing out 
of interstate transportation of persons. Such being the 
case, the law of Nebraska must be held to govern. Mondou 
v. New York, N. H. & H. R. Co., 223 U. 8.1; Southern 
P. R. Co. v. Schuyler, 227 U. S. 601; Savage v. Jones, 225 
U. S. 501; Missouri, K. & T. R. Co. v. Haber, 169 U.S. 
618. 

Having found that the federal act does not apply, and 
that the law of Nebraska governs, let us see what law of 
Nebraska applies to the facts in this case. 

“Railways heretofore constructed, or that may hereafter 
be constructed, in this state are hereby declared public 
highways and shall be free to all persons for the trans- 
portation of their persons ‘and property thereon, under 
such regulations as may be prescribed by law. And the 
legislature may from time to time pass laws establishing 
reasonable maximum rates of charges for the transporta- 
tion of passengers and freight on the different railroads 
in this state. The liability of railroad corporations as 
common carriers shal] never be limited.” Const., art. XI, 
sec. 4. 

“Every railroad corporation shall give to all persons 
and associations reasonable and equal terms, facilities 
and accomodations for the transportation of merchandise, 
‘produce, commodities and other property of every kind 
and description upon any railroad owned, leased or 
operated within the state, and reasonable and equal terms, 
service, facilities and accomodations for terminal handling 
of all property and commodities whatsoever.” Rev. St. 
1918, sec. 5978. 

The Constitution declared railroads to be public high- 
ways and vested in the legislature authority to regulate 
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their operation. Under the provisions of the statute 
quoted every railroad is bound to give transportation on 
equal terms, and when it undertook to transport this train 
it engaged in the undertaking, not as a private carrier, 
but as a common carrier, and would have been bound to 
render similar service to any other shipper that might make 
the demand for such transportation. By sec. 6124, Rey. 
St. 1913, the legislature eure a definition of the term 
“common carrier’ 

“The term ‘common carrier,’ as used herein, shall be 
taken to include all corporations, companies, individuals 
and association of individuals, their lessees or receivers, 
appointed by any court whatsoever, that may now or here- 
after own, operate, manage or control any railroad, inter- 
urban or street railway line, operated either by steam or 
electricity or any other motive power, or part thereof, or 
any express company, car company, Sleeping car company, 
freight and freight line company, telegraph and telephone 
companies and any other carrier engaged in the trans- 
mission of messages or transportation of passengers or 
freight for hire.” 

Perhaps the defendant company might have declined to 
accept the shipment in the form in which it was offered, 
but, having accepted it and undertaken its transportation, 
it automatically became a common carrier under the law 
of this state, and it cannot by private contract exempt 
itself from the obligations imposed under the Constitu- 
tion and statutes. Atchison & N. R. Co. v. Washburn, 
5 Neb. 117. 

A common carrier éannct limit his liability so as to 
cover his own or his servant’s negligence. Farnham v. 
Camden & A. R. Co., 55 Pa. St. 53. 

“A railroad company operating a line of railroad in 
this state is a common carrier, and cannot, under the 
provisions of the Constitution, limit its liability as such 
by special agreement with a shipper.” Missourt P. R. 
Co. v. Vandeventer, 26 Neb. 222. 
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“The liability of railroad corporations as common 
carriers shall never be limited.” Const., art. XI, sec. 4. 

“A railroad company, in the carriage of goods, is 
subject to the liability of a common carrier, and must 
answer for all losses not occasioned by the act of God or 
the public enemy, and cannot in this state by special 
contract limit or relieve itself from this liability.” St. 
Joseph & G. I. R. Co. v. Palmer, 38 Neb. 463. See, also, 
Chicago, B. & Q. R. Co. v. Curtis, 51 Neb. 442; Chicago, 
R.1. & P. R. Co. v. Collier, 1 Neb. (Unof.) 278; Union P. R. 
Co. v. Metcalf € Wood, 50 Neb. 452, and Omaha & R. V. 
R. Co. v. Crow, 47 Neb. 84. Under the Constitution and 
the statutes as construed by an unbroken line of decisions 
of this court, the defendant must be held to be a common 
carrier in the transportation of the circus train. 

The question as to the validity of the contract between 
the circus company and plaintiff is not altogether a new 
one in this state. In Ault v. Nebraska Telephone Co., 82 
Neb. 434, it is said that an employer “cannot by a direct 
contract to that effect escape liability for negligence is 
well settled; such contracts being against public policy. 
The state has an interest in the lives and healthy vigor of 
its citizens, which it will not allow the master to endanger 
by contracting against liability for his negligently en- 
dangering them.” ‘This case was followed and approved 
in Olson v. Nebraska Telephone Co., 83 Neb. 735. Guided 
by these cases, we are led to the conclusion that if the 
contract under consideration were made in this state it 
would be utterly void. This leads us then to inquire what 
effect is to be given to a contract valid where made, but 
contrary to the public policy of this state, although 
intended to be performed herein. In Chicago, B. é Q. R. 
Co. v. Gardiner, 51 Neb. 70, this court had before it an 
Illinois contract, the same state in which this contract 
was made, that limited the liability of the railway 
company, and was valid in the state where made. The 
court said: 
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“The power by contract in this state to restrict the 
liability of a common carrier does not exist. The state- 
ment that such a restriction is illegal in this state is, 
therefore, a mere truism. To ask that the law of this 
state, on principles of comity, shall give way to the law 
of Illinois is to ask that the courts of this state shall 
sanction what by the Constitution has been declared 
illegal and against the public policy of this common- 
wealth.” 

Again our court has said: “Our courts, as an exercise 
of comity, will not enforce a contract resulting from the 
transaction of business within this state violating the 
public policy thereof.” Henni v. Fidelity Building & 
Loan Ass’n, 61 Neb. 744. 

In Coleman v. Pennsylvania R. Co., 242 Pa. St. 304, the 
supreme court of Pennsylvania had before it a contract 
essentially the same as the one before us, and in disposing 
of the case said: “The general rule that no contract, 
condition, or limitation will relieve a carrier from liability 
to a passenger for the consequence of its own negligence, 
-or the negligence of its servants, is not open to question, 
and we need not delay to cite cases in which such con- 
tracts have been held to be void as offending against 
public policy.” See, also, Davis v. Chesapeake & O. R. Co., 
122 Ky. 528, 5 L. R. A.n. s. 458, and Texas & P. R. Co. 
v. Fenwick, 34 Tex. Civ. App. 222. 

Whether plaintiff were a passenger within the common 
acceptation of that term or not, one thing is clear, he 
was in a place where he had a right to be. Defendant 
was a common carrier and was rendering the service 
usually rendered by a common carrier in his transporta- 
tion, and the contracts pleaded will not avail to exempt 
it from liability for its negligence. 

Finally, we. are asked to set aside this judgment 
because the verdict is excessive. Plaintiff suffered in- 
ternal injuries, his abdomen being so severely crushed 
as to cause him to lose consciousness. He was removed 
to a hospital, where he was treated by defendant’s 
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surgeon, who after an examination deemed an immediate 
operation imperative, and made an abdominal incision. 
No rupture of any vital organ was discovered, but the 
crushing had been so severe that the blood vessels and the 
membranes had been torn and lacerated. The incision was 
sutured and sewed up, but plaintiff continued to suffer, 
and yomiting continued for a period of weeks. Whether 
his vomiting and suffering were due entirely to the injury 
received or whether the operation contributed thereto may 
not be definitely determined, but he was confined to his 
bed for some time, and during that period was able to take 
but little nourishment. After being released from the 
hospital he obtained a clerical position and attempted to 
do light work, but on account of nausea and vomiting was 
compelled to abandon his employment. The wound did not 
heal properly, and, at the time of the trial, he had a 
weakened and debilitated system. According to the testi- 
mony of eminent surgeons it would require a further 
operation before he would be able to perform manual la- 
‘bor. That his suffering was severe and protracted is 
not questioned. As to whether he will ultimately recover. 
his former vigor, there is serious question. It is said in 
the brief of appellee, and unchallenged by appellant, that 
he has already been subject to two surgical operations; 
he has been unable to work for any but exceedingly short 
periods, and is threatened with the necessity for a third 
surgical operation. After seeing him upon the witness 
stand and hearing the testimony of the surgeons, the jury 
fixed his damages at $12,500. This award was reduced to 
$10,000 by the trial court. At the time of his injury he was 
a strong, robust man, 32 years of age, with a life expect- 
ancy of more than 33 years. During the summer season 
while traveling with the circus he received his board and 
lodging and salary of $40 a month. During the balance 
of the year he claims to have earned $120 a month, and it 
is claimed that his earnings averaged about $100 a month. 
When we consider the serious character of his injuries, 
the probability of his being permanently disabled, and the 
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severe suffering he has undergone, we cannot say that the 
judgment is excessive, and it will not be disturbed. 
AFFIRMED. 


Sepewickx,. J., concurring. 

The plaintiff concedes, at least for the purpose of this 
case, that the circus train and its attaches, including the 
plaintiff, were being transported by the circus company 
and not by the defendant, and therefore that the plaintiff 
was not a passenger of defendant, and that the plaintiff 
has the burden of proof of negligence of defendant as the 
proximate cause of the injury. There is no dispute between 
the parties as to the meaning and construction of the 
contract. The decision of this case depends upon the ques- 
tion whether the plaintiff’s contract to relieve the defend- 
ant from liability for its own gross negligence is valid and 
enforceable. Can a common carrier exempt itself from 
liability for its own neglegence? The act of congress does 
not allow contracts of that kind, and the conclusion of the 
majority opinion is therefore right, but I do not concur 
in all that is said in the lengthy and, to my mind, unneces- 
sary quotation and discussion of the contract. : 


JAMES CROGHAN, APPELLEE, v. CHICAGO, RocK ISLAND & 
PACIFIC RAILWAY COMPANY, APPELLANT. 


Fitep SEPTEMBER 22, 1916. No. 18722. 
ApPEAL from the district court for Douglas county: 
‘ALEXANDER C. TROUP, JUDGE. Affirmed. 
W. D. McHugh, W. H. Herdman and John M. Kelley, 
for appellant. 
Mahoney & Kennedy, contra. 
MorrissgEy, C. J. 


This is an action growing out of the same wreck dis- 
cussed in Maucher v. Chicago, R. I. & P. R, Co., ante, p. 
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236. Plaintiff was an employee of a circus company. 
He had entered into a contract similar in all respects to 
the contract made between Maucher and the circus com- 
pany, and it is agreed by all parties that with the single 
exception of the amount of recovery the cases are sub- 
stantially the same, and the ruling in one may stand as 
the ruling in both. 

There was a verdict and judgment for $15,000, and 
defendant insists that this is grossly excessive. At the 
time of the accident plaintiff was 31 years of age, with 
a life expectancy of more than 33 years. He had been 
employed by the circus company but a short time, and 
for that service was getting $15 a month, with his living 
furnished. It is claimed, however, that the opportunity 
to travel and visit many of the places of interest in the 
United States was a consideration inducing him to take 
this employment, and that prior to taking this engage- 
ment he had been earning, as a carpenter, $1,200 to 
$1,500 a year. 

There is little dispute. as to the serious character of 
his injuries. There was an iron rod driven through his 
knee, his head was cut in several places, his body bruised 
and lacerated, and his suffering must have been intense. 
He was confined in the hospital for several weeks, where 
-he was attended by the defendant’s surgeon, a man em- 
inent in his profession, who testified as a witness for 
the plaintiff. There is also the testimony of other 
eminent surgeons, and from their testimony we gather ~ 
that plaintiff’s knee is seriously crippled. He is suffer- 
ing from atrophy of the muscles of one shoulder. Dr. 
Summers, defendant’s surgeon at the time of the acci- 
dent, testified that plaintiff had been under his care 
from the date of the accident to the date of trial, a 
period of about six months; that, in addition 
to the injuries already stated, he was then suf- 
fering with a tumor of the left hip. “He has a tumor 
in the covering of the bone. I would say the upper part 
of the thigh bone just before it enters into the formation 
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of the hip joint, that part that we call the tuberosity of 
the femur or thigh bone. He has a tumor there, the 
exact nature of which I am not positive about. * * * I 
think it is a tumor of the periosteum or sarcoma, what 
is known as sarcoma. We generally speak of sarcoma 
as malignant because carcinoma or cancer does not attack 
the bone. I believe it is a malignant tumor secondary to 
the injury of the upper part of the thigh bone.” He fur- 
ther testified that he believed this growth to be malignant 
or cancerous in its nature, and, while he said‘that he still 
had hope of saving the leg, yet he made it clear that it 
might be necessary to remove the leg at the hip joint. 
“Q. Taking the situation as it is today, Doctor, although 
you would still try to bring about a beneficial result by 
treatment other than a removal of the leg, I would like to 
have you state whether the prospects of succeeding with 
such treatment are more or lessthan the prospects of 
failure? A. Less. Q. That is, the probability is less on 
the side of the treatment being successful than against 
it? A. Yes, sir.” 

This testimony was corroborated by that of other em- 
inent surgeons, from all of which it quite clearly appears 
that it would probably be necessary to amputate plain- 
tiff’s leg at the hip, and even with this heroic treatment 
the surgeons expressed grave doubt of his ultimate re- 
covery. In this state of the record, we cannot say that the 
verdict is excessive, and the judgment is 

AFFIRMED. 


NEILS JOHNSON ET AL., APPELLANTS, v. Leroy T. PETERSEN 
ET AL., APPELLEES. 


FILED SEPTEMBER 22, 1916. No. 18896. 


1. Limitation of Actions: Trusts. “The statute of limitations begins 
to run in favor of a trustee ex maleficio of a constructive trust from 
the time of the discovery of the wrong or fraud, for the prevention 
of which the trust is imposed; but the statute does not begin to 
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run in favor of the trustee of a resuling trust until such trustee, 
by some act or declaration, clearly repudiates his trust.’ Hanson 
v. Hanson, 78 Neb. 584. 

2. Trusts: Evipence: DecLARATIONS. In a suit to declare a trust in 
lands, the declarations of the ancestor through whom the defendants 

* acquired title, without the payment of a monetary consideration, 
may be received in evidence against the defendants who stand in 
the place of the ancestor. 


_APPEAL from the district court for Douglas county: 
ABRAHAM L. SuTTon, JuDGE. Reversed, and decree en- 
tered. 


Weaver & Giller and L. W. H: ousel, for appellants, 
J. O. Detweiler, contra. 


* Morrissey, C. J. 

This is an appeal from a decree in equity and involves 
the title to two lots in the city of Omaha. Plaintiffs are 
the heirs of one Lena Petersen, who died in 1875. She 
left surviving her a husband, Soren T. Petersen, who, 
about two weeks after her death, received, in due course 
of mail, from Denmark, a draft for $500 payable to his 
wife. This draft represented the wife’s interest in the 
estate of a deceased aunt. Mrs. Petersen left no chil- 
dren surviving her, and these plaintiffs are her sole and 
only heirs. Under the statute then in force the’ husband 
took no interest in the wife’s personal estate. 
On receipt of this draft, and without the knowl- 
edge of the plaintiffs or anybody having an interest 
in his wife’s estate, Soren T. Petersen forged the name 
of his deceased wife to the draft, cashed the same, and 
with the money thus received purchased the lots in con- 
troversy. September 25, 1876, he conveyed the lots to 
Maren Magrethe Thompson, and four days later Peter- 
sen and Miss Thompson were married. They lived to- 
gether as husband and wife until December, 1892, when 
a decree of divorce was entered. The defendants in this 
action are the children of this union. When Mrs. Peter- 
sen filed her suit for divorce, she alleged that she was 
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the owner of these lots, but that Petersen had for a long 
time been in possession and collected the rents and profits 
therefrom, and that he was also possessed of about $40,- 
000 worth of property. The record of this divorce case 
is incorporated in the bill of exceptions, and it appears 
that the property differences of the parties were amica- 
bly arranged. Mrs. Petersen was awarded alimony in the 
sum of $5,000, and the decree provided that the title to 
these lots should be conveyed to the children; Mrs. Peter- 
sen to collect the rents during the minority of the chil- 
dren. In compliance with this decree, Petersen and his 
wife executed a deed of conveyance to the property con- 
veying the title to these defendants. 

In 1912 Petersen made what plaintiffs denominate a 
death-bed confession. He wrote a letter to the plaintiff, 
Neils Johnson, in which he acknowledged the receipt of 
the draft payable to the deceased wife; that he signed 
her name thereto, and that with the proceeds he purchased 
these lots. He had this letter placed in an envelope 
and sent to his brother in Denver to be forwarded to the 
plaintiff after the death of the writer, and his instruc- 
tions were carried out. The receipt of the draft, its 
conversion, and the facts and circumstances snrrounding 
the purchase of the property were unknown to the plain- 
tiffs until after the receipt of this letter. The defend- 
ants, by answer, plead the statute of limitations; allege 
that the property was conveyed by Petersen to his second 
wife in consideration of marriage, and the transfer to the 
defendants herein by direction of the court. The court 
entered a decree finding the defendants were the owners of 
the property in controversy, and confirming title in them. 

Appellants make three assignments of error. T[irst, 
that the court erred in holding that the statute of lim- 
itations had run; second, that the court erred in finding 
that defendants were the owners of the property; third, 
that the findings and decree of the trial court are not 
supported by sufficient evidence, and are contrary to the 


evidence and the law. The court made no specific find- 
100 Neb.—17 
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ings, but the general finding does not indicate that he 
held that the statute of limitations had run. The plain- 
tiffs moved in due season after receipt of Petersen’s let- 
ter, which was the first notice they had of the transaction. 
1 “The statute of limitations begins to run in favor of a 
trustee ex maleficio of a constructive trust from the time 
of the discovery of the wrong or fraud, for the preven- 
tion of which the trust is imposed.” Hanson v. Hanson, 
78 Neb. 584. 

The two remaining assignments may be considered to- 
gether. Defendants undertook to show that the letter al- 
leged to have been written by Petersen was a forgery, but 
the proof is so clear and convincing that it was written 
by Petersen that no question of its genuineness can be 
raised. There is also the testimony of Emma Petersen, 
the third wife, which corroborates the statements made in 
the letter, and also contradicts the testimouy of the 
second wife, Maren Magrethe Petersen, that the property 
was deeded to her in consideration of marriage and for 
$1 in cash. Emma Petersen testifies that Maren Magrethe 
‘Petersen told her that Petersen had given her a con- 
veyance of the property to protect himself from law suits. 
“She told me that his first wife had inherited some 
money, and that he had bought the lots with the first 
wife’s money.” , 

The evidence conclusively shows that the property was 
purchased with the proceeds of this draft, but it is argued 
that, Petersen having conveyed away the property, his 
declarations were inadmissible. This is the general rule 
where a party has taken title to rea] estate in good faith 
and for a valuable consideration. It is also said by the 
appellees that marriage is a valuable consideration, and 
that Petersen conveyed this property to the second wife 
as a consideration for her entering into the marriage re- 
lation with him, and that the title which she took can- 

- not be impeached or overthrown by his subsequent dec- 
larations. 
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We are not, however, bound to accept her story and 
believe that the conveyance was made solely for the pur- 
pose of inducing her to enter into the marriage relation. 
The testimony of the third wife, heretofore quoted, shows 
an entirely different purpose. Then, again, the allega- 
tions of her divorce petition show that Petersen con- 
tinued to collect the. rents and profits and treated the 
property as his own, and this is at variance with her claim 
of absolute ownership. The court granted her a decree of 
divorce, awarded her $5,000 alimony, and decreed that 
this property be conveyed to the children; she to have its 
use during their minority. This decree seems to have been 
entered by mutual consent, and indicates that the property 
was then regarded as Petersen’s, and not as the property 
of the wife. These defendants parted with no consid- 
eration. They hold title, not by virtue of purchase and 
payment, but because of their relationship to Petersen. 
He acquired title because he took the money which be- 
longed to these plaintiffs and invested it in this property | 
in fraud of plaintiffs’ rights. The testimony is sufficient 
to show that the defendants hold the property in trust 
for plaintiffs. 

The judgment of the district court is reversed and set 
aside, and the plaintiffs are adjudged and decreed to be 
the lawful and rightful owners, and the title is confirmed 
and quieted in them free and clear of any and all claims 
of defendants in and to said lots, namely, lots thirteen 
(13) and twenty (20), in Nelson’s addition to the city 
of Omaha, Douglas county, Nebraska; and plaintiffs shall 
have and recover their costs. 


JUDGMENT ACCORDINGLY. 


Lerron and Sepewick, JJ., not sitting. 
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WILLIAM I’. BELK, APPELLANT, v. CAPITAL Fire INsur- 
ANCE COMPANY, APPELLEE. 


FILED SEPTEMBER 22, 1916. No. 18945. 


Bills and Notes: PAYMENT. When a banker has in his hands a special 
deposit of money, the property of the maker of a promissory note, 
sufficient to pay the note, and also holds the note for collection, 
and upon demanding payment of the maker is directed to take the 
requisite amount out of the special deposit, and thereupon he says 
to the maker of the note, “Your note is paid,” and thereafter 
holds it subject to the order of the maker until it is finally delivered 
to him, payment will be held to have been made at the date of the 
conversation. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE, Reversed. 


LC. Burr and R. J. Greene, for appellant. 


George E. Hager, contra. 


Morrissey, C. J. 

From a judgment directing a verdict in favor of de- 
fendant, plaintiff has appealed. Plaintiff insured his 
threshing machine, against loss by fire, with the defend- 
ant, giving his note in payment of the premium. The 
policy provided that, if the note was not paid when due, 
the policy should lapse and liability thereunder cease so 
long as the note remained unpaid. The note was made 
payable August 1, 1918, at the office of the company in 
Lincoln, Nebraska, but on the margin is found a notation 
directing that it be sent to the State Bank at Grafton for 
collection. Some time prior to the maturity of the note 
it was sent to the Grafton State Bank for collection. 
August 4, 1913, while the note was still in the possession 
of the Grafton State Bank, the property insured was 
totally destroyed by fire. Defendant refused payment, 
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claiming that the note was past due and unpaid. Plain- 
tiff testified that prior to the maturity of the note the 
banker at Grafton called plaintiff on the telephone and in- 
formed him that he had this note for collection. At 
that time there was in the hands of the banker money 
belonging to the plaintiff. This money was not on general 
deposit, and plaintiff was not carrying a bank account 
in the bank, but parties for whom plaintiff had done 
threshing had left the money at the bank for delivery 
to the plaintiff. When plaintiff was notified by the cash- 
ier that he held the note for collection, he directed the 
cashier to pay the note out of his money which was then 
in the cashier’s hands. The cashier then said, “All right. 
Your note is paid.” Continuing the conversation, the 
cashier asked plaintiff what he should do with the note. 
Plaintiff directed him to hold the note at the bank until 
such time as he would call for it. The cashier testified 
that he does not remember the conversation, but he does 
not deny it, and in the state of the record we must as- 
sume that it took place as testified by plaintiff. 


Assuming then that this is true, we have this situation. 
The bank is holding money belonging to plaintiff. This 
money is not deposited and mixed with the funds of the 
bank, but the bank is acting as bailee. The bank is the 
agent of the defendant in the collection of this note. 
Plaintiff authorizes the bank to take an amount sufficient 
to. pay the note out of his money. The banker says: 
“Your note is paid. Shall I mail it to you-or will you 
call and get it?”—and thereafter holds the note subject 
to the order and directions of the plaintiff. While the 
note was thus held, but before the banker had remitted 
the money to his principal, the property was destroyed. 
After the fire plaintiff called at the bank, asked for his 
note, and it was delivered without the payment of any 
money, or the giving of a check. For the purpose of 
collecting this note the banker was the agent of the de- 
fendant. He had in his hands the money of the plaintiff, 
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He was directed to apply this money on the note. This 
he agreed to do, in fact he did do when he said the note 
was paid, and thereafter held it subject to the order of 
the plaintiff. It will not be disputed that, if plaintiff 
had called at the bank and demanded and received his 
money and then had passed that money back again to 
the banker with directions to apply it on his note, that 
would have constituted payment. Under the circum- 
stances this would be a useless piece of business. The case 
differs from one where the agent is indebted to the 
maker of the note and undertakes to pay the note in pay- 
ment of his own debt. The bank was not indebted to plain- 
tiff, but it was the bailee of his money. It was also the 
agent of the payee of the note. It acquiesced in his direc- 
tion to pay the note, told him that it was paid, held the note 
subject to his order, and finally delivered it upon demand. 
In this state of the record, it would appear that the 
note was paid on the date this telephone conversation was 
had, which, being before the destruction of the property, 
would entitle plaintiff to recover. What is said here is 
not intended to conclude the court on another trial as to 
whether this conversation and agreement actually took 
place. We are merely assuming this from the record that 
stands before us. It is a matter to be submitted to a 
jury, and for this reason the case is 


REVERSED AND REMANDED. 
SEDGWICK, J., not sitting. 
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CHARLES E. SANDALL, APPELLEE, v. MorRITz N. OTTO ET AL., 
‘ APPELLANTS. 


FItep SEPTEMBER 22, 1916. No. 18976. 


1. Evidence: HyporHericaL QuEsTions. In propounding a hypotheti- 
cal question, a party may assume the existence of facts in accord- 
ance with his theory, if there is evidence in the record to sustain 
it, notwithstanding there may be a conflict of evidence on the point 
raised. 


2. Appeal: Esroprpren. A party cannot complain of a hypothetical 
question asked witnesses of the adverse party where the questions 
asked his own witnesses were of the same nature and assumed 
substantially the same’ state of facts. 


APPEAL from the district court for York county: Eb- 
warp E. Goon, Jupce. Affirmed. 


Burkett, Wilson & Brown, for appellants. 
B. F. Good, contra. 


Morrissey, C. J. 


This is an appeal from a judgment of the district court 
for York county, wherein plaintiff was awarded a judg- 
ment for $9,565 for services rendered as an attorney. 
The defendants are the sons of one William Otto, who 
was the owner of property worth approximately $600,000, 
and consisting principally of farm lands. May 17, 1911, 
William Otto, the father, conveyed all of his property 
to these defendants to the exclusion of his other three 
children, namely, Waldo L. Otto, Minnie E. Wiseman, 
and Emma Faustman. The daughters, Mrs. Wiseman 
and Mrs. Faustman, upon learning of these conveyances, 
instituted proceedings in the district court for York 
county, acting as next friend for their father, praying to 
have the conveyances set aside because of the alleged 
mental incapacity of their father, and alleging that these 
defendants had exercised undue influence over the father 
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and that the conveyances of the property, both real and 
personal, were obtained by fraud and intimidation. There 
was also a prayer for an accounting of the rents and 
profits of the property for seven years immediately pre- 
ceding. The petition set out in detail the age and mental 
condition of the old gentleman and the relationship of 
all the parties to the suit. 

There is a dispute as to the exact date when the plain- 
tiff in this case was consulted or employed by the defend- 
ants herein, who were also the defendants in that action, 
but the exact date of his employment is not very ma- 
terial. Certain it is that he was employed sometime in 
the month of October, 1918, and, although he had the as- 
sistance of other counsel who were also employed by the 
defendants, yet he did the major portion of the work of 
preparing the case for trial and in bringing about the 
final settlement. The real question which was there 
presented was the competency of the old gentleman, Wil- 
liam Otto, to make the conveyances which were attacked. 
If he were competent to make the conveyances, it follows 
that the entire $600,000 worth of property which he pos- - 
sessed had been transferred to these two sons. If, on the 
. Other hand, he was incompetent to make a valid convey- 
ance, and the conveyances were set aside, these defend- 
ants would become divested of the title to this large 
amount of property, but as the heirs of William Otto, 
provided he remained incompetent to transact business 
until his decease, they would inherit two-fifths of the prop- 
erty. The brother Waldo L. Otto was not a party to 
that litigation. That suit was filed October 4, 19138. 
Plaintiff claims to have been employed by the defendants 
to conduct the defense thereof on the 7th of October fol- 
lowing, while the defendants contend that his employ- 
ment did not begin until the latter part of that month, 
and allege that immediately following the filing of the 
suit they employed an attorney of Omaha, who drew the 
first answer. That the Omaha attorney did draw the first 
answer prepared in the case is undisputed, but the case 
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did not go to trial on this answer, but on an answer 
prepared and filed by this plaintiff. Subsequently an- 
other attorney was called in who assisted plaintiff in the 
trial and management of the case and was paid for his 
service by the defendants. 

_ Appellants wel! say that the issues ‘ieennted in this 
action are: (a) The time that the plaintiff’s retainer 
took place; (b) the amount and the nature of the serv- 
ices which he performed; (c) the value of such sery- 
ices. The first two are material only in so far as they 
throw light upon the third. After studying the evidence, 
we cannot see that it matters very much whether plain- 
tiff was employed on the 7th of October, as he alleges, 
or sometime thereafter, as contended for by defendants. 
Certain it is that one of the defendants discussed the 
case with him about the date he alleges he was employed. 
He was then transacting other business for the defend- 
ants, and when they discussed this suit with him it is 
fair to presume that they meant to retain him, and that 
he thereafter understood that he was retained. Surely 
he would not have felt free to have accepted a retainer 
from the other side of the controversy, and we think the 
subsequent conduct of all the parties leads irresistibly 
to the conclusion that from the date of his first consul- 
tation with one of the defendants he considered himself 
_ employed, and defendants well knew that he so understood 
their conversation. 

It is alleged that following this employment he de- 
voted the major portion of his time to the preparation 
and trial of the case until its settlement the following 
February. This claim was disputed before the jury, 
but we think it is fairly sustained by the evidence, al- 
though we cannot see that a few days more or less spent 
in interviewing witnesses and preparing for trial can be 
_ Said to make any material difference. In the prepara- 
tion of a case for trial a lawyer must be given more or 
less latitude, and be left free to determine the steps to 
be taken in order to fully protect his clent’s interests 
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and prepare the case. The relation of attorney and 
client contemplates this very thing. When a litigant 
employs an attorney he cannot determine with any de- 
gree of certainty how much time it may be necessary for 
the attorney to expend in the preparation of his case, but 
he has a right to expect that the attorney will spend such 
time as may be necessary to protect his client’s inter- 
ests. A failure to do this may be regarded as a breach 
of good faith on the part of the attorney, but, like the 
client, the attorney cannot always tell in advance what 
work may be necessary to do or how much tine it may be 
necessary to expend, and this must be left to his good 
judgment. The record shows that plaintiff interviewed 
a great many witnesses, took a great many depositions, 
procured a number of affidavits, drew the necessary plead- 
ings, and, in short, did the work which appeared to him 
as necessary and proper to be done. After the case had 
been on trial a number of days a settlement was reached, 
and by the payment of approximately $79,000 the de- 
fendants procured a dismissal of the suit, a settlement | 
of all the claims of their sisters, and had quieted in them 
whatever interest these sisters might have had in their 
father’s estate. 

After a settlement of that litigation plaintiff herein 
instituted this action to recover for his fees in the sum of 
$20,000. The testimony of several witnesses was taken, 
and they answered a hypothetical question which, in sub- 
stance, related the nature of the litigation in which the 
services were rendered, the amount of the property in- 
volved, the consideration for the settlement, and assumed 
that plaintiff had devoted the major portion of his time 
from his employment in October, 1913, until February 28, 
1914, in the service of defendants in that case. The tes- 
timony offered on behalf of plaintiff fixed the value of 
his services at from $10,000 to $20,000. This testimony 
was given by a number of men eminent in their profes- | 
sion. The verdict is fully sustained by the evidence. 
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Appellants say that the chief error complained of is 
permitting the several witnesses for the plaintiff to an- 
swer the hypothetical question propounded to them. The 
question is subdivided many times, and each subdivision 
is argued at length in the brief. The question is very 
long, and we do not deem it expedient to set it out in full. 
It was propounded to the witnesses at the taking of the 
depositions prior to the trial of the case, and it undertook 
to state the facts as plaintiff expected to develop them on 
the trial. Defendants also took the depositions of a 
number of witnesses, and the hypothetical question which 
was propounded to their witnesses was, in substance, the 
same as that of which complaint is made. The language 
is so nearly identical as to suggest that each party had 
reached the same conclusion as to the facts. It may be 
said, from an examination of all the evidence, that the 
hypothetical question fairly reflected the case as made by 
plaintiff, and that this is all that is required. Ward v. 
Aitna Life Ins. Co., 82 Neb. 499; Hamblin v. State, 81 
Neb. 148. In propounding a hypothetical question a 
party may assume the existence of facts in accordance 
with his theory, if there is evidence in the record to sus: 
tain it, notwithstanding there may be a conflict of evidence 
on the point raised. Under any other rule it is seldom 
a hypothetical question could be submitted at all. There 
is generally a dispute as to the facts, and this can be set- 
tled only by the jury. 

Again, on the cross-examination of defendants’ witnesses, 
counsel for plaintiff, in substance, propounded his hypo- 
thetical question again and again and secured answers 
thereto. On the trial plaintiff declined to read this cross- 
examination. Defendants then voluntarily read the cross- 
examination making the testimony their own. In doing 
this, of course, they not only made the answers their own 
but the question itself. Krier v. Milwaukee N. R. Co., 139 
Wis. 207. 

By way of conclusion, appellants say there is no com- ~ 
. petent evidence to sustain the verdict. This point, we 
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think, we have already fully covered. It is also said that 
the court erred in its refusal to submit special findings to 
the jury, and in its refusal to give certain instructions re- 
quested. All disputed questions of fact were submitted 
to the jury under proper instructions given by the court 
on its own motion. To quote from defendants’ brief, “The 
court gave a correct general instruction.” This being true, 
it was not error to refuse the instructions requested. No 
error is found in the record, and the judgment is 
: AFFIRMED. 


STATE OF NEBRASKA, PLAINTIFF, V. CHICAGO, ROCK ISLAND 
& PACIFIC RAILWAY COMPANY ET AL., DEFENDANTS. 


FILeD SEPTEMBER 22, 1916. No. 19539. 


1. Carriers: Maximum Rate Statute: INgUNcTION. When, on an ap- 
plication for a writ of injunction to restrain a railroad company 
from violating a maximum rate statute, the record shows that from 
the time the statute became effective, over a long term of years, 
the defendant has obeyed the provisions of the statute, and on the 
hearing makes a positive showing of its intention to continue s0 
to do, and there is a total lack of proof of intention or design on 
the part of the defendant to depart from the policy it has thereto- 
fore pursued, the application will be denied. : 


° 


2. Courts: JuRispicTIon. When, on application to this court for a writ 
of injunction, it appears that the federal court for this state has 
theretofore taken jurisdiction of the subject-matter and that the 
matters in controversy are then on hearing in that court, the writ 
will be denied. ; 


Suit for an injunction. Injunction denied. 
Willis E. Reed, Attorney General, for plaintiff. 


Byron Clark, E. P. Holmes, A. A. McLaughlin, Edson 
. Rich, B. P. Waggener, R. A. Brown and J. A. C. Kennedy, 
contra. 
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Morrissey, C. J. 


This is an original action wherein the state, through 
its ‘attorney general, prayed for a writ of injunction 
against the defendants forbidding them and each of them 
from violating section 6074, Rev. St. 1913, known as the 
“mileage book” statute, and section €067, Rev. St. 1913, 
known as the “two-cent rate” statute, and forbidding 
defendants or any of them from taking any steps to re- 
strain the state or its officers from enforcing the pro- 
visions of said statutes. 

Before the petition herein was filed the defendants, 
Chicago, Rock Island & Pacific Railway Company and 
Missouri Pacific Railway Company had sued out in the 
federal court for this state injunction orders against the 
officers of the state, restraining the enforcement of these 
statutes. The federal court having acquired jurisdiction 
of the subject-matter, this court refrained from issuing an 
order as against these two defendants, but issued its re- 
straining order, as prayed, against the other defendants. 
The defendants Union Pacific Railroad Company and 8t. 
Joseph & Grand Island Railway Company .took removal 
orders to the federal court. We thereby lost juris* ‘ction 
of them, and they will be considered no further. 

It is alleged in the petition that the defendants Chicago 
& Northwestern Railway Company and Chicago, St. Paul, 
Minneapolis, & Omaha Railway Company and Chicago, 
Burlington & Quincy Railroad Company were conspiring 
and confederating with the other defendants with the in- 
tention of violating the provisions of the two statutes men- 
tioned, but on a hearing these defendants submitted the 
affidavits of their managing agents and officers specifically 
denying these allegations of the petition, and disclaim- 
ing any intention of violating the provisions of these 
statutes. These statutes were passed in 1907, and be- 
came effective in that year, and from that time to this 
these defendants have observed their provisions. Having 
obeyed these statutes for so many years, and now posi- 
tively denying any intention to violate them, without any 
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showing on the part of the state that they have made 
any move looking to their violation, we can see no cause 
for granting an injunction against them, and as to them 
the application will be denied. 

No doubt, the attorney general, learning that the 
Chicago, Rock Island & Pacific Railway Company and 
Missouri Pacific Railway Company were taking steps to 
prevent the enforcement of the statutes, felt in duty bound 
to bring in all of the railroads in the state and enjoin them 
against the violation of the statutes, or require them 
to submit showings to the effect that they intended to 
obey the statutes. He may be commended for his vigil- 
ance, but the roads that have made a proper showing 
ought not to be held in court, and are entitled to a dis- 
missal. 

There has been some suggestion that, because the 
actions brought by the defendants, Chicago, Rock Island 
& Pacific Railway Company and the Missouri Pacific 
Railway Company in the federal court were brought 
against the attorney general and the railway commis- 
sion, while this suit is brought in the name of the state, 
the controversy may proceed in both courts at the same 
time. This point is not briefed by either party. Be- 
fore action was taken on this petition the federal court 
had acquired jurisdiction of the subject-matter, testi- 
mony is now being taken in that court, and the attorney 
general is there protecting the interests of the state. There 
is no necessity to determine the question of concurrent 
jurisdiction or to duplicate the work that is being done 
in the federal court. That court has jurisdiction over 
the subject-matter of this action, so far as the Chicago, 
Rock Island & Pacific Railway Company and the Missouri 
Pacific Railway Company are concerned, and, having 
first acquired jurisdiction, it will retain it, and the ap- 
plication as to these defendants is denied. 

INJUNCTION DENIED. 

Ross, J., not sitting. 


VoL. 100] SEPTEMBER TERM, 1916. 271 


Wiig v. Girard Fire & Marine Ins. Co. 


MARTIN WIIG, APPELLEH, V. GIRARD Fire & MARINE IN- 
SURANCE COMPANY, APPELLANT. 
MartTIn WtlG, APPELLEE, V. AMERICAN INSURANCE COMP- 
ANY, APPELLANT. 


Fitep SEPTEMBER 22, 1916. Nos. 18781, 18782. 


Insurance: PoLicy: Construction. A policy of insurance contained 
the provisions: “Lightning Clause. This policy shall cover any 
direct loss or damage caused by lightning, * * * meaning thereby 
the commonly accepted term lightning, and in no case to include 
loss or damage by cyclone, tornado or wind storm.” “If a build- 
ing or any part thereof fall, except as the result of fire, all in- 
surance by this policy on such building or its contents shall im- 
mediately cease.’ The insured frame building had been struck by 
lightning and had begun to burn when all of the edifice above the 
floor of the first story was lifted by a tornado and deposited about 
200 feet away, where it continued to burn until wholly destroyed. 
Held, that the fallen building clause did not apply, and that the 
insurer was liable. : 


AppgaAL from the district court for Douglas county: 
ALEXANDER C. Troup, Juper. Affirmed. 


Stout, Rose @ Wells, for appellants. 
Byron G. Burbank and E. R. Leigh, contra. 


Lerron, J. 

Action on policy of fire insurance. Plaintiff recovered. 
Defendant appeals. The policy contains the following 
provisions; “Lightning Clause. This policy shall cover 
any direct loss or damage by lightning, * * * meaning 
thereby the commonly accepted term lightning, and in no 
case to include loss or damage by cyclone, tornado or 
wind storm.” “If a building or any part thereof fall, ex- 
cept as the result of fire, all insurance by this policy on 
such building or its contents shall immediately cease.” 

The answer denies that the building was destroyed or 
damaged by fire or lightning, and alleges that it “was 
blown down and totally destroyed by tornado and wind 
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on the 23d day of March, 1913, so that the said building 
fell, not as a result of any fire, but solely as a result of 
said tornado and wind; and there was no loss or damage 
by fire or lightning to said building prior to the time 
that the said building was blown down.” It is also 
alleged that the insurance immediately ceased the moment 
the building fell. 

A motion was made at the close of the testimony for 
a peremptory instruction directing the jury to find for the 
defendant. This was overruled, and this action is 
assigned as error. Defendant insists that the evidence 
shows conclusively that the building did not fall as the re- 
sult of fire and lightning, but did fall as the result of the 
‘tornado; that the defendant’s liability under the policy 
was limited to the damage doné by lightning and fire before 
the building fell; that the plaintiff failed to show the 
amount of this damage, and that, therefore, there was no 
evidence upon which a verdict for any amount could be 
rendered. , 

A witness was standing at the south window of the 
kitchen in a restaurant which she and her husband con- 
ducted in the village of Ralston. The insured building 
stood about 100 feet away in a southwesterly direction. 
While standing there, she saw lightning strike the in- 
sured building and saw smoke and flame come from it. 
She remained at the window scarcely a moment, then went 
into the dining room, and the next thing of which she was 
conscious, was that she was sitting in a pile of rubbish, 
a tornado having struck and wrecked the house. She was 
severely injured, and was unable to tell how long she had 
been unconscious. Other testimony showed that all the 
buildings nearby were torn down and wrecked by a tor- 
nado. The superstructure of the insured building was 
blown away down to the lower floor. It seems that the 
upper part of the store building was carried by the wind 
about 200 or 250 feet north and totally consumed by fire. 
Part of the walls were standing at that place so that one 
could have gone inside if it had not been on fire. There 
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was no fire at that time at the original site. No other 
building in the village was burned. 

The jury found specially that the building was struck 
by lightning and was on fire before its destruction by 
the tornado; that the fire that consumed the portion 
on the hill was the same fire, and that the building was 
wholly destroyed thereby. 

It is undisputed that the building was set on fire by 
lightning and that this fire continued until it was con- 
sumed. If the building had remained upon the original 
site and had there burned down, defendant would have 
been liable. Does the fact that after the fire began the build- 
ing was removed a short distance by vis major operate to 
defeat recovery on the policy? If after a fire begins 
a building is wholly consumed by reason of insufficient 
fire protection or defective appliances, is the insurer 
liable? There is nothing in the record to show that the 
fire could have been extinguished with the existing ap- 
pliances if the building had remained upon the original 
zite. If, while burning, the position of a building is 
changed by explosion or some other outside force without 
the intervention of the insured, will this render the fallen 
building clause operative? We cannot so hold. Had it 
not been for the fire which was in the building when 
struck by the tornado, the partially demolished structure 
would still have been in existence. Under the fallen 
building clause, if the building had been blown down, 
or had fallen before fire was communicated to it, there 
would be no liability on the part of the insurer, but contra 
if the fire was burning before the building fell. Trans- 
atlantic Ins. Co. v. Bamberger, Bloom & Co.,11 Ky. Law 
Rep. 101. It is held in Friedman Co. v. Atlas Assurance 
Co., 188 Mich. 212, that the fallen-building provision 
in a fire policy is a condition subsequent, and that the 
burden is upon the insurer to prove as a defense that the 
building fell before the fire started. The opinion quotes 
at great length from Western Assurance Co. v. Mohlman 

100 Neb.—18 
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Co., 28 C. C. A. (U. 8.) 157, 40 L. R. A. 561, which holds 
to the same effect. 

In Insurance Co. v. Crunk, 91 Tenn. 376, the facts were 
that before the fire destroyed the building it had been 
partially wrecked by a tornado. The roof of the two 
front upper rooms had been blown away, the rafters, ceiling 
and part of the walls remaining. There was evidence 
to show that before this some fire had been blown upon 
the floor by a current of air passing through a room, 
which was the probable cause of the burning of the 
building. The court said: “This was evidence sufficient 
’ to justify the verdict that the fire commenced before the 
fall of any part of the building. Of course, if it com- 
menced before the fall, though the entire building fell 
subsequently, the insurance company would be liable. 
2 May, Insurance (8d ed.) sec. 401.” 

Defendant insists that it is only liable for such damage 
as occurred before the building was moved by the tornado, 
and that, since there is no evidence on this point, there 
can be no recovery. The contention seems to be well 
answered in the following quotation: “When the fire 
begins to burn the property insured, the thing insured 
against has happened, the liability has begun, some loss 
has become inevitable. It is true that it might happen that 
a fall occurring during a fire would prevent it from being 
put out, and thus cause greater loss than would otherwise 
have been suffered, and the insurer might wish to contract 
for exemption in such a contingency. But in such a case 
it would be practically impossible to make an intelligent 
division, separating the loss occurring before the fall from 
that occurring afterward. No person owning goods would 
be willing to make such a contract and assume the burden 
of such a division, if he understood its effect. If it was the 
intention to provide for the case of the falling of a build- 
ing after a fire had attacked the goods and to exempt the 
insurer from liability for the goods burned after the fall 
took place, while holding him for that which occurred 
before, surely more explicit language would have been 
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used.” Davis v. Connecticut Fire Ins. Co., 158 Cal. 766, 
772, 

We agree that, if it was the intention to place the bur- 
den of proof on the insured to show what proportion of 
the total loss accrued before a building falls and after a 
fire has begun therein, the policy provision should have 
been more explicit. The Nebraska flood cases cited are 
not applicable, since no contract of indemnity was involy- 
ed, and the burden was on the claimant to prove the ex- 
tent of his damage, while under a valued policy law a 
different rule prevails. . 

Complaint is made with respect to instructions given 
by the trial court, but, since there is no dispute as to the 
facts, the instructions could not have been prejudicial. 
Error is assigned on the refusal to give defendant’s in- 
struction No. 8, which, in substance, states that the jury 
must confine their verdict to actual damages done by light- 
ning and fire to the building on its original site, and that 
“You cannot give a verdict for the damage done by the 
tornado.” In instruction No. 6 by the court the jury were 
told, “You must not allow any damages done by the tor- 
nado.” The remainder of the instruction was properly 
refused under the facts and the law. 

The evidence justifies the verdict, and the judgment of 
the. district court is : 

AFFIRMED. 


Hprpert J. UNDERWOOD, APPELLEE, V. CHICAGO & NortH- 
WESTERN RAILWAY COMPANY, APPELLANT.* 


FILED SEPTEMBER 22, 1916. No. 18949. 


1. Appeal: Review. A cause will be determined upon appeal upon 
the same theory upon which it was tried in the district court, and, 
where both parties have tried the case as if a certain, essential 
element was proved, this court will not reverse the judgment for 
the lack of evidence of such fact. 


*See opinion, p. 507, post. 
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2. Evidencé: Ingunres to Live Srock: Proor. In order to recover 
damages for an alleged shrinkage in the weight of cattle, alleged 
to have been caused by delay in their transportation on the part 
of a common carrier, the fact that there was a shrinkage of weight 
must be proved by competent evidence, and cannot be established 
by mere opinion evidence. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed on condition. 


A. A. McLaughlin, Wymer Dressler and Lyle Hubbard, 
for appellant. 


Sutton, McKenzie, Cox & Harris, contra. 


_ Lerton, J. 


_ Action to recover damages for delay in the shipment of 
cattle. The plaintiff on the evening of June 23, 1913, 
loaded six cars of cattle at the station of Dumfries, Iowa, 
on the line of the Wabash railway, for transportation over 
that line and the line of the defendant to Chicago. The 
cars were transported to Council Bluffs on the line of the 
initial carrier, and there delivered to defendant for trans- 
portation to Chicago. Two cars reached Chicago in time 
for the market on June 25. The cattle in four cars, con- 
sisting of 74 head, were unloaded and fed by defendant at 
Clinton, Iowa, and did not reach Chicago in time for the 
market on June 25, but were sold the next day. Plaintiff 
claims damages for extra shrinkage upon these cattle, for 
a decline in the market price, and for the feed bill at 
Clinton which he was compelled to pay, amounting in all 
to $374.36. The defendant admitted that it received the 
cattle for shipment, denied any negligence or delay in 
their carriage, and pleaded a contract that no claim for 
damages should be allowed unless presented within ten 
days. The jury returned a verdict for the full. amount 
claimed, and from a judgment thereon defendant appeals. 

There is no proof that the claim was not presented with- 
in the time limit. Furthermore, defendant received the 
claim without objection on this score, and offered to pay 
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a part of the plaintiff’s claim. The evidence shows that 
no delay occurred until after the train reached Boone, 
Iowa. The manner in which-the two cars which reached 
Chicago in time for the first day’s market were entrained 
or hauled is not clearly shown, but it is fairly inferable 
that the six cars were in the same train as far as Boone, 
and that at that station the shipment was divided. The 
four cars reached Clinton an hour and a half later than 
the scheduled time of the train, and, since it took nine 
hours further time to cover the distance to Chicago, the 
local inspector for the defendant, believing that to send the 
cattle through without unloading would violate the United 
States statute (34 U. S. St. at Large, ch. 3594, p. 607), 
providing that cattle should not be held in cars more than 
28 hours without food or water, unless by request of the 
owner, when the time may be extended to 36 hours, ordered 
them unloaded and fed. This delay caused their arrival 
too late for the market on Wednesday. 

Defendant now contends that the 28-hour piven of 
‘this statute applies, and that a through shipment could 
not have been made within that time. There was no direct 
evidence of a request by plaintiff for confinement of the 
cattle in the cars for 36 hours. The instructions request- 
ed by defendant and some of the questions propounded its 
witnesses show that the case was tried by both parties 
on the theory that such a request had been made. This 
court will take the same position on appeal, and hence 
there is no merit in this contention. 

No good reason has been shown by defendant why two 
cars went through and four cars were delayed. Plaintiff 
lost by the falling of the market, and was compelled to. 
pay a feed bill of $24 at Clinton. He also claims a loss of 
30 pounds a head for extra shrinkage caused by the delay. 
The evidence on this point is vague and unsatisfactory. 
Plaintiff testifies that the cattle were not weighed when 
shipped, but he thought they would weigh more than 1,400 
pounds. It is stipulated that the selling weight was 
103,620 pounds, which is an average weight of a little over 
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1,400 pounds. Several stock shippers testified that the 
extra shrinkage of cattle when held over one day is from 
30 to 50 pounds a head, ‘and one testified that on a 
through shipment 1,400-pound steers will usually fill from 
50 to 70 pounds a head. The net weight of the cattle be- 
fore filling was shown to be 98,880 pounds; deducting 
this from the conceded selling weight, it appears that the 
cattle filled a little over 65 pounds a head on an average. 
The statement is made in a letter offered in evidence by 
plaintiff that the cattle in the other two cars filled an 
average of 57 pounds each. The jury evidently allowed 
a shrinkage of 30 pounds a head on the four cars, since 
in their verdict they adopted the plaintiff's estimate of 
loss exactly. The proof does not establish the item of 
shrinkage, but does support the other claims. 

The judgment is therefore reversed, unless plaintiff 
within 40 days remit $194.93 of the judgment, being the 
amount allowed for shrinkage. 

AFFIRMED ON CONDITION, 

Fawcett, J., not sitting. 


ExcHANGE BANK OF ONG, APPELLANT, V. CLAY CENTER 
STATE BANK, APPELLEE. 


FILED SEPTEMBER 22, 1916. No. 18596. 


1. Contracts: Lecatiry: ENrorceMENT. An agreement between two 

banks that notes should be transferred by the one to the other 

. for the purpose of making it falsely appear to the bank examiner 

that the bank so transferring the notes has not violated the law by 
making excessive loans is illegal and unenforceable. 


2. Evidence: Paxrot EvipENcE. In such case, if notes are so trans- 
ferred, and in order to make it falsely appear that the transferee is 
the owner of the notes they are indorsed, “without recourse,” and 
the transaction entered upon the books of the respective banks 
as a sale and purchase of the notes, such indorsement and such 
entries will not be conclusive evidence in favor of either party to 
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such illegal contract that the trdnsaction was a sale of the notes. 
The original illegal contract may be proved by the written corre- 
spondencé between the banks, and oral evidence is competent to 
prove that the notes in question were transferred pursuant to such 
contract. 


ApPEAL from the district court for Clay county: LesLin 
G. Hurp, Juper. Affirmed. 


-Rinaker & Kidd, M. L. Corey and Paul E. Boslaugh, 
for appellant. 


A.C. Epperson and C. H. Epperson, contra. . 


SEDGWICE, J. 


Upon the first trial of this case in the district court for 
Clay county, the plaintiff recovered a judgment for the 
full amount of its claim, and the judgment was reversed 
upon appeal to this court. 91 Neb. 835. Upon another 
trial the defendant was successful, and the plaintiff has 
appealed. 

The facts in the case are sufficiently stated in the for- 
mer opinion. From that opinion it appears that the ac- 
tion was brought upon an open account which the plain- 
tiff bank had in the defendant bank. That account in- 
cluded the amount of a certain note and interest. The 
plaintiff was the payee named in the note, and trans- 
ferred it to the defendant, and the note when transferred 
was indorsed, “without recourse.” The plaintiff contends 
that this indorsemént constitutes a written contract which 
cannot be explained or contradicted by parol evidence. 

The only controversy was as to this item. From the 
written evidence in the form of letters, which are set out 
in the former opinion, it appears that the plaintiff bank 
had been loaning money to various parties and had 
more money invested in the notes so taken than it was 
supposed that the bank examiner would approve, and, 
in order to deceive the bank examiner, the plaintiff pro- 
posed to transfer some of these notes to the defendant 

bank, and that the transaction should be so executed and 
go carried upon the books of the respective banks as to 


* 
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make it appear that the defendant bank was the owner 
of the notes so transferred, whereas it was understood 
between the banks that these notes in fact should remain 
the property of the plaintiff bank and should be protected 
by it. The evidence of this arrangement is in writing, 
and oral evidence of various witnesses as to what took 
place when the notes, or some of them, were transferred 
from the plaintiff bank to the defendant bank shows that 
the notes were so transferred in pursuance of ihis under- 
standing. It is contended that the note in question was 
the individual property of the cashier of the plaintiff bank 
and that the plaintiff is not responsible for the contract 
of the cashier in that regard. It is true in the first letter 
of the cashier he says, “I have a few excess loans, and 
I may want to send you some of them,” but he immediate- 
ly adds, “Until after we are examined I don’t want any 
excess loans, when examiner is here,” and then states at 
length the terms of the proposed arrangement, all of 
which would be ridiculous if the notes belonged to the 
cashier individually, since the bank examiner would have 
nothing to do with the private property of the cashier. 
This letter, then, as well as all of the written and oral 
arrangements show conclusively that the transaction was 
on behalf of the plaintiff bank, and that the note, which 
was taken in the name of the bank, was its property. This 
agreement was in violation of the banking laws, and as 
against innocent parties would be construed as far as 
possible against the parties participating in it; but, in 
an action by one of these banks against the other involv- 
ing matters included in this unlawful agreement, the 
plaintiff bank, which was a party to the agreement, ought 
not to be allowed to recover upon the technical construc- 
tion of a written indorsement which was contemplated in 
this unlawful agreement and was in fact a part thereof. 
If an agreement of this kind contemplates formal writ- 
ings, such writings, being a part of the unlawful agree- 
ment, cannot avail either party, — 
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It is strenuously argued that our former decision should 
not be regarded as the law of the case because, it is alleg- 
ed, there are some inaccurate expressions in it, and, also, 
in the case of Norman v. Waite, 30 Neb. 302, which is in 
that opinion cited as authority. It is not necessary to dis- 
cuss these alleged inaccuracies in those opinions. In our 
former opinion it was held that the writings therein 
recited were competent in evidence, as was the oral evi- 
dence which shows that the notes were transferred pursu- 
ant to those writings, and we adhere to this conclusion. 
Under the competent evidence in this case, no other judg- 
ment could have been entered than the one complained 
of, and it is not necessary to discuss the alleged errors 
of law occurring at the trial. 

The judgment of the district court is 

AFFIRMED. 


IN RE ESTATE OF BROCKWAY. 


CHARLES BOON, APPELLANT, v. ESTATE OF BROCKWAY, 
APPELLEE. 


FILED SEPTEMBER 22, 1916. No. 18921. 


1. Brokers: Contracts: Vauipiry. An oral contract for the sale of 
lands between the owner of the lands and a broker or agent cannot 
be enforced by the broker or agent. Rev. St. 1913, sec. 2628. 


In an oral contract by a broker to assist 
in finding and purchasing specified personal property, a provision 
that certain real estate, at a specified price, shall be used as part 
payment for the personal property so purchased, will not make the 
contract one “for the sale of lands,” within the meaning of section 
2628, Rev. St. 1913. 

AcTION ON CONTRACT: HEARING. In an action upon such 
oral contract to recover commission alleged to have been agreed 
upon, if the contract as alleged is denied, and the defendant alleges 
that the contract with the broker was for the sale of specified real 
estate, the court should hear the evidence and determine the real 
nature of the contract. 
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APPEAL from the district court for Cedar county: Guy 
T. Graves, Jup¢e. Reversed. 


Alfred Pizey, for appellant. 
Frank P. Voter, contra. 


SEDGWICK, J. 

A. L. Brockway, a resident of Cedar county, died in 
November, 1912. About nine months afterwards this 
plaintiff filed a petition in the county court of that coun- 
ty, alleging that the relatives of the decedent had neglect- 
ed for more than 30 days to apply for administration, 
and alleging that the plaintiff was a creditor of the said 
decedent, and asking that administration of the decedent’s 
estate be had. Upon the hearing in the county court, 
that court made a finding against the plaintiff as follows: 
“The court, being fully advised in the premises, by the 
‘pleading filed and the proofs offered, finds for the ob- 
jector, Scott A. Brockway, and his coheirs, upon the issues 
joined, and against the claimant, Charles Boon, to all of 
which the petitioner, Charles Boon, duly excepts.” J'rom 
this finding and the order thereon the plaintiff appealed 
to the district court. In that court a motion was made 
to dismiss the cause, “Because it appears from the peti- 
tion herein that the pretended claim of the petitioner. 
against said estate is based upon an oral contract for the 
sale or exchange of real estate situated in Nebraska; 
that said contract is void under the laws of Nebraska, 
and said alleged claim based thereon is invalid and un- 
provable.” The motion was sustained, and the plaintiff 
has appealed to this court. 

In his petition for administration the plaintiff alleged 
that the estate of the decedent was of the estimated value 
of $10,000; that the widow and next of kin have neglected 
for more than 30 days after the death of the decedent to 
apply for administration, and stated his claim against 
the estate as follows: “That on or about the 1st day of 
October, 1912, the said A. L. Brockway, theretofore hav- 
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ing been in the hardware business at Crofton, Nebraska, 
and having lost his stock by fire, entered into an oral 
eontract with your petitioner in the city of Sioux City, 
in Woodbury county, state of Iowa, whereby said A. L. 
Brockway promised and agreed that, if your petitioner 
would procure for him a hardware stock and business, 
real estate owned by him at Laurel, Nebraska, to be put 
in as payment or part payment, at a valuation of $2,000, 
he would pay your petitioner the sum of $300 for the 
service in procuring such stock, business and exchange of 
properties; that your petitioner performed the service to 
be rendered by him under said contract, and procured for 
the said A. L. Brockway a hardware business and stock 
of hardware at Bancroft, Nebraska, owned by Altschuler, 
putting said real estate into the deal as part payment at 
the said value of $2,000, and the said A. L. Brockway took 
over said business and stock, paying therefor the sum of 
$7,000.” He alleged also that the sum of $85.67 was paid 
him by the decedent as part payment of the amount due 
him, and that no more has been paid. 

There was an answer filed to the petition, in which the 
alleged contract was denied, and in which it was alleged 
that the contract, if any such was made, was for the sale 
of real estate, and was void under our statute. The 
statute provides: “Every contract for the sale of lands, 
between the owner thereof and any broker or agent em- 
ployed to sell the same, shall be void, unless the con- 
tract is in writing and subscribed by the owner of the 
land and the broker or agent, and such contract shall 
describe the land to be sold, and set forth the compensa- 
tion to be allowed by the owner in case of sale by the 
broker or agent.” Rev. St. 1913, sec. 2628. 

In Nelson v. Nelson, 95 Neb. 523, the contract was 
in writing, and yet it was said that a contract for an 
exchange of land and property would not fall within 
the terms of the statute, as that statute relates only to 
the sale of lands. This statement, so broadly made, 
was not necessary in that case, and appears to be dic- 
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tum, and, without approving or disapproving it, it-must 
be considered ‘that the contract in this case is not a 
contract for the exchange of lands, and the language 
in the Nelson case does not apply. 

The petition in this case alleges a contract on the 
part of the plaintiff to assist the decedent in finding 
and purchasing a stock of hardware, that the plaintiff 
did so assist him in accordance with the contract, and 
that, availing himself of that assistance, the decedent 
did purchase a stock of goods and paid therefor the 
price of $7,000. The allegation that a part of the pur- 
chase price was paid by the transfer of title to real estate 
would not be conclusive that the contract between the 
parties was for the sale of real estate. The denial of 
the plaintiff’s allegation as to the contract and the allega- 
tion of the answer that the contract was for the sale of 
real estate presented an issue of fact, which as the con- 
tract was oral, was a Subject of proof. The county court 
heard the evidence, and upon the pleadings and evidence 
together determined the issue presented. The district 
court was clearly wrong in determining the matter upon 
the record alone and without hearing the evidence. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. - 

- REVERSED. 


LUVINA SMITH ET AL., APPELLANTS, vy. THOMAS GOODMAN, 
ADMINISTRATOR, APPELLEE. 


FILED SEPTEMBER 22, 1916. No. 19545. 
1. Appeal: Errecr: New Triac. Appeal to this court from a judg- 
ment in an action does not deprive the district court of jurisdiction 
to grant a new trial of that action. 


2. New Trial: Time ror APpPLicaTion. If the court upon appeal af- 
firms the judgment of the lower court, the time allowed for applica- 
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tion for a new trial under the statute begins from the date of the 
judgment in the district court. If this court upon appeal directs 
the district court to enter a different judgment than the one ap- 
pealed from, the time runs from the entering in the district court 
of the judgment so directed. 


NEWLY DISCOVERED EVIDENCE: PETITION. The petition for 
a new trial under section 8207, Rev. St. 1913, must show that the 
grounds alleged could not, with reasonable diligence, have been 
discovered during the term in which the verdict was entered or 
decision made. The alleged newly discovered evidence must relate 
to the issues joined in the original case, and the petition for a 
new trial must set out the newly-discovered evidence and show 
how it is related to the issues presented. The evidence must be 
material and not merely cumulative. It must be of such a sub- 
stantial nature as to make it appear that, if such evidence had 
been received in the original trial, the judgment must probably 
have been different. 


Recorps. Public records will rarely be admitted 
as newly discovered evidence, and, if records and written documents 
are relied upon as newly discovered evidence, such writings should 
be so described, and so much of them set out in the petition for a 
new trial that the court can determine whether they furnish such 
material evidence as to require another trial of the cause. 


The allegation that a witness who testified upon 
the original trial will now vary his testimony, or even that he will 
contradict his former testimony upon material facts, furnishes no 
ground for a new trial. 


PETITION: DEMURRER. The allegations of the petition for 
a new trial, the general character of which is indicated in the 
opinion, are held insufficient to show an abuse of discretion by the 
trial court in sustaining the demurrer to the petition. 


APPEAL from the district court for Johnson county: 
JOHN B. Raper, JuDGE. Affirmed. 


L. W. Colby and 8. P. Davidson, for appellants. 


Burkett, Wilson & Brown, Ralph P. Wilson and Jay C. 
Moore, contra. 


SEDGWICK, J. 

The district court for Johnson county entered judgment 
pursuant to the decision of this court in Goodman v. 
Smith, 94 Neb. 227, and thereupon the defendants at the 
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same term of court filed a motion for a new trial on the 
ground of newly discovered evidence. The district court 
overruled the motion, and the defendants appealed to this 
court. Upon the motion of the plaintiff, the appeal was 
dismissed, and the defendants began this action in the 
district court for a new trial under section 8207, Rev. St. 
1913. After a demurrer to the petition had been sustained 
the plaintiffs filed an amended petition, and a general 
demurrer was also sustained to the amended petition and 
the action dismissed, and the plaintiffs have appealed. 

The original action was in equity, and under the statute 
this court is required to try such actions de novo without 
reference to the findings of the trial court. For this rea- 
son, it is contended that the district court had no jurisdic- 
tion to grant a new trial for any reason, as the judgment 
of that court had been reversed by this court and a new 
judgment entered pursuant to the findings and judgment 
of this court. It is said that, this court having directed 
specifically what judgment should be entered in the dis- 
trict court, this court alone would have jurisdiction to 
entertain a motion for a new trial. Appeal to this court 
from a judgment in an action does not deprive the dis- 
trict court of jurisdiction to grant a new trial of that ac- 
tion. Hellman v. Adler & Sons Clothing Co., 60 Neb. 
580. This practice has been frequently recognized by this 
court. We do not think that this objection is well taken. 
While this court upon appeal tries equity causes de novo, 
it tries them wholly upon the record presented and the 
evidence taken in the trial court, and determines what 
judgment should have been entered by the lower court. 
The judgment directed by this court is predicated upon 
the evidence already taken, and if that judgment is in- 
duced by perjury in the record, or if new evidence is dis- 
covered of such a nature as would require the district 
court to grant a new trial in ordinary cases of judgment 
in that court, there seems to be no reason why the dis- 
trict court might not entertain jurisdiction in the one 
case as well as in the other. 
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It is also contended that, when the new evidence is dis- 
covered during or before the term in which the final judg- 
ment is entered in the district court, the application for 
a new trial must be by motion, and that in such a case no 
action for a new trial under section 8207, Rev. St, 1913, can 
be entertained by the district court. In the appeal to 
this court from the order of the district court overruling 
the motion for a new trial, the motion in this court to 
dismiss the appeal alleged only the following grounds 
for such dismissal: “That the decree appealed from was 
entered pursuant to the mandate of this court giving 
special direction to the court below as to the decree 
to be entered.” In the order of this court dismissing the 
appeal, no reason is stated for so doing. It may have 
been dismissed for other reasons than those stated in the 
motion. At all events, under the circumstances, without 
determining whether the decision of that motion and the 
dismissal of that appeal constituted a bar to this action, 
we have concluded to examine the petition demurred to 
and determine whether the facts alleged in the petition 
would justify the granting of a new trial if regularly and 
properly presented. 

The petition demurred to is very elaborate. It sets out 
in full the pleadings in the original action, and then alleg- 
es at large the grounds relied upon for a new trial by the 
defendants in the original case, who are the plaintiffs in 
this case. The petition for a new trial under the statutes 
must show that the grounds alleged could not, with rea- 
sonable diligence, have been discovered during the term 
in which the verdict was entered or decision made. The 
alleged newly discovered evidence must relate to the is- 
sues joined in the original case, and the petition for a 
new trial must set out the newly discovered evidence and 
show how it is related to the issues presented. The ev- 
idence must be material, and not merely cumulative; that 
is, it must be of such a substantial nature as to make it 
appear that, if such evidence had been received in the 
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original trial, the judgment must probably have been differ- 
ent. 

It will be remembered that after the death of Thomas 
Phippin, Mrs. Goodman’s father, her mother became the 
wife of one Worthy Luce, who at the time of his death, 
shortly before the original action was begun, held the 
legal title to the property in question. After his death 
his children by his marriage with Mrs. Phippin, Mrs. 
Goodman’s mother, claimed all of the property as the 
heirs of Worthy Luce, and Mrs. Goodman began the 
original action to establish an interest in the property as 
the heir of her father, Thomas Phippin. 

A vital question in the original case was whether 
Thomas Phippin, Mrs. Goodman’s father, did, in his life- 
time, purchase the 40 acres of land in Wisconsin and pay 
for the same. The petition alleges that, before the trial 
of the original case in the district court, these petitioners, 
as defenders in that case, “employed competent legal 
counsel and made diligent efforts to secure proper evi- 
dence to establish the facts in said action under the is- 
sues therein, and as defendants alleged them to be in their 
said answer and cross-petition.” They name a well-known 
and able counsellor of this court as the attorney so emi- 
ployed, and allege that he made the most thorough and 
careful investigation of all the evidence, including the 
known witnesses and the public records from which any 
evidence could be obtained, aud that they made use of the 
evidence so obtained upon the original trial. They allege 
that one of the plaintiffs, who was a defendant in the 
original action, “made a trip to the state of Wisconsin 
and made diligent inquiries among the former neighbors, 
friends and acquaintances of said Thomas Phippin and 
said Worthy Luce, and caused the public records in 
Waukesha and Milwaukee counties in said state to be 
examined in search of proofs in support of the allegations 
in said defendants’ answer and cross-petition, and also 
made diligent inquiries from all those then living who 
seemed to be liable to have any knowledge upon said sub- 
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ject in search of such proofs; and these petitioners further 
caused S. P. Davidson, their attorney, at great expense to 
them, to make two separate trips to Waukesha county, 
Wisconsin, in search of such proofs, and said S, P. David- 
son made said two trips for such purpose, and made dili- 
gent search in said state for such proofs and any and all 
evidence which would have a bearing upon the issues in 
said action, by consulting former acquaintances and neigh- 
bors of said Worthy Luce and of said Thomas Phippin, 
and by consulting a local attorney in the city of Waukesha, 
Wisconsin, to aid in such search, and said S. P. Davidson 
also made further diligent search and inquiries among the 
neighbors and acquaintances of said Worthy Luce in the 
state of Nebraska for such proofs and for evidence in 
support of the allegations set forth in the defendants’ 
answer and cross-petition in said action, and for any and 
all evidence that would throw any light upon the issues 
in said case; but, notwithstanding the said efforts on the 
part of the said Luvina Smith and of these petitioners and 
their said attorney, they were each and all unable to ob- 
tain any other proofs or evidence on their behalf than 
those presented in the trial of said action in the district 
court, as shown by the bill of exceptions allowed therein, 
and were unable to show by competent evidence or discover 
witnesses who would testify to the facts set forth in de 
fendants’ answer and cross-petition,” and that, after the 
trial and fina] decision in the district court pursuant to 
the mandate of this court, these petitioners, defendants in 
that case, employed another lawyer, not alleged to be 
more competent than the first, “and renewed their ef- 
forts and search at great expense to discover proofs and 
evidence in support of the defense and of the allegations 
set forth in their answer and cross-petition, and caused 
L. W. Colby to go to the state of Wisconsin and make 
inquiries of public officers,” and to do various other 
things quite similar to those things performed by the 
first attorney. 
100 Neb.—19 
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It seems from the allegations of the petition that the 
second attorney discovered some matters that had escaped 
the diligent search of the first. These matters are of 
more or less importance, and would in some respects, per- 
haps have added some additional evidence, but it does not 
appear from the allegations that he discovered and could 
produce any official record that would necessarily have 
required a different decision of the original case. It is 
alleged that the plaintiffs have discovered evidence since 
the final decision in the district court “that said Thomas 
Phippin was not the owner nor in the possession of, in 
lifetime or at his death, of the forty-acre tract of land 
in Waukesha county, * * * and did not at any time 
purchase the same from Henry Redford or any other per- 
son;” that they “will be able to prove the foregoing facts 
of ownership and possession by the custodian and the 
records of Milwaukee county, in the territory of Wis- 
consin, and by the custodian and’ records of said ter- 
ritory in the land office at Madison, Wisconsin, and by 
an ancient document, purporting to be a land officer’s 
receipt, dated in 1847, and discovered by these _peti- 
tioners among certain old papers and rubbish formerly 
in the possession of Worthy Luce at his old farm and 
residence in Johnson county, Nebraska, found since the 
judgment, decree and findings entered in the district court 
for Johnson county.” Such allegations of new evidence 
and what they would be able to prove thereby are al- 
together too indefinite. They should allege what the 
documents are, setting out so much of them as will show 
their authenticity and what they would establish if re- 
ceived in evidence, so that the court can judge from the 
documents themselves whether the evidence they furnish 
would probably require a different judgment from the 
one already entered. There are many other allegations 
of the same general nature, to which the same objections 
apply. To analyze all of these would too greatly extend 
this discussion. 
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It is alleged in the petition for a new trial that the 
plaintiff in the original trial introduced the testimony of 
one Ira Redford, who testified that Thomas Phippin 
traded for the land and “obtained the title and possession 
thereof from his brother, Henry Redford, and held such 
possession from the date of said trade till the time of 
said Thomas Phippin’s death.” It then alleges reasons 
for supposing that the evidence of Redford was not reli- 
able, and continues, alleging a large amount of other evi- 
dence introduced by the plaintiff in that action which was 
material to the issues there presented, and then alleges 
“that all of said evidence and testimony and each and 
every part thereof was at the time of its introduction, as 
hereinbefore set forth, and is, false and untrue.” The al- 
legation that a witness who testified upon the original 
trial, will now vary his testimony, or even that he will 
contradict his former testimony upon material facts, fur- 
nishes no ground for a new trial. If a new trial should 
be had because of his change of testimony, and a different 
judgment entered, be might then again change his testi- 
mony and still another trial would be required. 

Records showing that the title to the Wisconsin land 
was never in the name of Thomas Phippin is not new evi- 
dence. It appeared upon the former trial that no deed 
was made until after the death of Phippin, and the 
deed was then made to his wife, the mother of Mrs. 
Goodman. That the mother of Mrs. Goodman had pos- 
session of the land and exercised acts of ownership over 
it at and before her marriage with Worthy Luce is not 
material evidence, and is not inconsistent with the evi- 
dence upon the former trial. 

Upon the former trial Mrs. Goodman testified that 
she never knew that her interest in these lands was de- 
nied, or that the title was not held in trust for her under 
mutual understanding by-all parties interested, until 
very shortly before her action was begun in the district 
court. This evidence was very important to take her ac- 
tion out of the statute of limitations, and was apparently 


292 NEBRASKA REPORTS. [Vou. 100 


Smith v. Goodman, 


not denied upon the former trial. It is now alleged in the 
petition for a new trial that on several occasions, once 
as early as 1874, and other occasions more than ten years 
before the action was begun, Mrs. Goodman insisted upon 
her interest in the land, and that the parties holding the 
legal title denied that she had any interest, and absolutely 
rejected her claims. If this was true, the statute of 
limitations would have run against Mrs. Goodman’s ac- 
tion long before she commenced the same, which would 
have required a judgment for the defendants in that ac- 
tion. It is alleged in the petition for a new trial that 
these facts can be proved now by John Rutter, who re- 
sides at Oneida, Kansas, and by Lydia Horn, who resides 
in Lincoln, and by the testimony of other competent wit- 
nesses not named. The petition does’ not show who John 
Rutter is, nor why his evidence could not have been 
procured upon the original trial. It is alleged that 
Mrs. Horn is the widow of Henry Horn, who was the 
brother of Ann Luce, Mrs. Goodman’s mother. It is 
alleged that they attempted to get the evidence of Mrs. 
Horn, and for that purpose wrote her a letter, “re- 
questing her to make a statement of her knowledge of 
the facts,” but received no answer, and that they did not 
know that those facts were within her knowledge. It 
seems that a personal interview with Mrs. Horn elicited 
all the knowledge she had in regard to the matter, and 
if these plaintiffs knew that she was a sister-in-law of 
Mrs. Luce, and had reason to suppose that she might 
be able to give testimony, it seems strange that no per- 
sonal interview was had before the original trial. Mrs. 
Goodman died before the original action was finally de- 
termined, and we do not think that the trial court erred 
in refusing to grant a new trial for the purpose of taking 
the testimony of these two witnesses upon a matter that 
does not go to the merits of the case under the circum- 
stances in this case. If Mrs. Goodman was still living, 
and could meet these witnesses in court, and these plain- 
tiffs had shown due diligence to discover the evidence 
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of these two witnesses, the conditions would be quite dif- 
ferent. 

It appears from the petition that this plaintiff, Luvina 
Smith, “resided in the state of Indiana during all the 
time that Worthy Luce lived in Johnson county,” and 
that “George Luce and Mary Luce did not reside with 
Worthy Luce, and had no means of knowing * ,* * 
what the facts were in regard to the ownership” or the 
sale of the Wisconsin land or the investment of the pro- 
ceeds thereof, and, as suggested in the former opinion, 
Mrs. Goodman and her mother and stepfather had no 
quarrels, and apparently had complete understanding of 
their business matters, and now, after the death of all 
. the parties directly interested, these heirs of Worthy 
Luce, relying upon the fact that the parties interested 
in the property allowed the title to remain in the name 
of Worthy Luce, and that they would inherit directly 
from him, while Mrs. Goodman does not, attempt to de- 
prive Mrs. Goodman and her heirs of Mrs. Goodman’s in- 
terest in the property. The law does not favor new trials 
because of alleged newly discovered evidence after all 
the parties interested in the judgment already entered 
have died; and in all cases those who seek for another 
trial upon such grounds are required to make strict and 
satisfactory proof that new evidence has been discovered 
that could not have been found before the original trial 
by due diligence, and that such evidence is of such a char- 
acter that the court can see from the proposed evidence 
itself and the nature of the case that if it had been intro- 
duced upon the former trial a different judgment would 
probably have been entered. It may be that if another 
trial is had these plaintiffs would be able to defend 
against the claims of Mrs. Goodman so as to require a 
judgment. in their favor, but the allegations of this peti- 
tion are not such as to require this court to hold that the 
trial court abused its discretion in sustaining the de 
murrer and dismissing the petition. 

The judgment of the district court is 

AFFIRMED. 
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JoseraH H. Mites, EXECUTOR, ET AL., APPELLANTS, v. RICH- 
ARDSON COUNTY, APPELLEE. 


FILED SEPTEMBER 22, 1916. No. 18928. 


1, Counties: Bripces: LiabiLity. In constructing and maintaining a 
bridge for public use, as part of a county road, the county is not 
limited in its duty by the creation of a structure sufficient for the 
passage of ordinary vehicles, but it is required to provide for what 
may be fairly anticipated for the proper accommodation of the 
public at large in the various occupations which may be pursued 
in the locality where it is situated, including the driving of cattle 
to and over the bridge and its approaches. Seyfer v. Otoe County, 
66 Neb. 566. 


: Where the approach to the bridge was con- 
structed by nailing planks to the piles which supported it and then 
filling earth in the frame work, and the earth was partly washed 
away on one side of the approach so that there was a visible hole 
down through the approach on that side surrounded by a thin crust 
on the surface, and the plaintiff’s steer fell through while being 
driven along the highway at this point, by the plaintiff, with his 
other cattle, and was greatly injured thereby, the plaintiff should be 
allowed to prove his damages in an action brought by him for that 
purpose against the county; the county having failed to repair 
the approach after a reasonable lapse of time, and was therefore 
properly presumed to know the condition of the same and to be 
derelict in the discharge of its duty to the public. 


APPEAL from the district court for Richardson county : 
JOHN B. RAPER, JupeE. Reversed. 


Edwin Falloon, for appellants. 
J. FE. Leyda, contra. 


HAMER, J. 


Appeal from the district court for Richardson county. 
An action was brought to recover the value of a steer 
injured by falling through the approach to a bridge. 
It was so injured that it became necessary to kill the 
steer. The defendant county had a verdict and judg- 
ment, and the plaintiffs have appealed. 
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The appellants contend that the verdict is not sustained 
by the evidence. The evidence shows that the bridge in 
question is constructed over Contrary creek, a stream of 
water which maintains a constant flow, that the piles on 
which the bridge rests are within the bed of the stream, - 
and that an approach to the bridge has been constructed 
by nailing plank to the piling and nearly to the surface 
of the water, and then by filling in to this framework 
with dirt. he waters of the stream had washed under a 
portion of this dirt approach and had carried it away, 
leaving a hole showing in the approach, and which hole 
was surrounded by a thin crust. As the cattle of the 
plaintiff were being driven to market across this bridge, 
one of them stepped into the hole, or was pushed into it, 
or was pushed onto the thin crust which surrounded the 
hole. The hole in the approach had made the condition 
of the bridge dangerous for a considerable period of 
time. The witnesses fixed the time at from two weeks 
to a month. 

That the bridge was reasonably safe for travel with a 
team and wagon did not relieve the county of its duty 
to make it reasonably safe for the passage of cattle. We 
are convinced that it was not safe for that purpose. The 
requirements of a bridge are that it shall be reasonably 
safe for such use as the public may make of it. Kovarick 
v. Saline County, 86 Neb, 440. In the case cited the 
bridge was insufficient to support a traction engine and 
threshing machine. This court quoted, with approval, 
Seyfer v. Otoe County, 66 Neb. 566. In that case it was 
stated in the syllabus: “In constructing and maintaining 
a bridge for public use, a municipality is not limited in 
its duty by the ordinary business use of the structure, but 
is required to provide for what may be fairly anticipated 
for the proper accommodation of the public at large in 
the various occupations which, from time to time, may be 
pursued in the locality where it is situated.” The passage 
of cattle across a bridge is certainly a use to be antic- 
ipated where the bridge forms a part of a country road. 
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The dangerous condition of the bridge had been ap- 
parent for such a length of time as to charge the county 
with notice of its condition. It was the duty of the 
county to have the bridge reasonably safe for the passage 
of cattle. The injury occurred because it was not so. 
Under the circumstances we think that the verdict and 
judgment should be set aside. 

The judgment of the district court is 

: REVERSED. 
Lerron and Sep@wick, JJ., not sitting. 


JAMES MUNDY ET AL., APPELLDES, v. WILLIAM MEYER, 
APPELLANT. 


Firep SEPTEMBER 22, 1916. No. 18963. 


Appeal: Conriictine Evipence. Where the verdict of the jury is based 
upon conflicting evidence, it will not be disturbed, unless it is 
clearly wrong. 


APPEAL from the district court for Dodge county: WIL-. 
LIAM H. WESTOVER, JUDGE. Affirmed. 


Courtright, Sidner & Lee, for appellant. 
Albert & Wagner, contra. 


Hamer, J. 

James Mundy and Anton Bauman, Jr., the appellees, 
were partners in the real estate business at the time of 
the transaction recited in the evidence. The appellant, 
William Meyer, at the time of the transaction recited, 
was the cashier of the Dodge County Bank, which is lo- 
cated at Hooper. He also had land for sale as an agent. 
Peter Eberhardt was the owner of 240 acres of land in 
Dodge county, Nebraska. He was heavily in debt, and 
his land was incumbered by mortgages. The Dodge 
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County Bank was one of his creditors. This action was 
brought by the appellees to recover from Meyer upon an 
alleged promise made to Bauman to pay a commission if 
a purchaser should be found who would pay $34,000 for 
the land. The appellees, James Mundy and Anton Bau- 
man, Jr., claimed to have found such a purchaser. There 
was a trial to a jury upon their claim, and a verdict was 
returned in their favor for the amount of the commission, 
which was fixed at $850, without interest. Judgment was’ 
rendered on this verdict, and the defendant appealed. 

The errors assigned are: First, that the court should 
have directed a verdict for appellant as requested by the 
appellant at the conclusion of the testimony; second, 
that the court erred in excluding evidence offered by the 
defendant; third, that there is not sufficient evidence to 
sustain the allegations of the petition; fourth, complaint 
is made of one instruction. 

The first and third contentions may be considered to- 
gether. It is a sufficient answer to them to say that the 
evidence was conflicting. The verdict should not have 
been directed. It cannot be set aside, because, where there is 
a conflict of the evidence, the question should properly 
be submitted to the jury. Smith v. Chicago, St. P., M. 
& O. R. Co., 99 Neb. 719; Holmvig v. Dakota County, 
90 Neb. 576. 

_ The rulings of the court on the exclusion of the evi- 
dence arose during the direct examination of defendant’s 

witnesses. We do not see anything prejudicial in the 

rulings of the court, nor can the appellant complain. 

The instruction complained of is as follows: “If you 
find that such contract was made, it would be the duty of 
the plaintiffs to produce a purchaser for the land in ques- 
tion who was able, ready and willing to buy said land and 
to pay the purchase price therefor, upon the agreed terms; 
and if the plaintiffs have convinced you by a prepon- 
derance of the evidence that they did produce such 
a purchaser who was able, ready and willing to buy the said 
land, for the price and upon the terms specified, and who 


298 NEBRASKA REPORTS. [Vou. 100 


State, ex rel. Crosby, v. Moorhead. 


afterwards did buy the land, and if you are satisfied from 
a preponderance of the evidence that the contract above 
referred to was entered into by plaintiffs and the defend- 
ant, then your verdict should be for the plaintiffs. But if 
you are not so satisfied by a preponderance of the evidence, 
or if the evidence be evenly balanced or preponderates in 
favor of the defendant, then your verdict should be for 
the defendant.” 

We think that this instruction correctly states the rule. 
The judgment of the district court is 


AFFIRMED. 
Rosse, J., not sitting. 


STATE, EX REL. WILLIS C. CRrosBy, APPELLANT, v. HARLEY 
G. MoorHEAD, ELECTION COMMISSIONER, APPELLEE. 


Fitep OcToser 3, 1916. No. 19731. 


1. Statutes: ConsTITUTIONALITY. An act complete in itself is not un- 
constitutional because it incidentally modifies, changes or destroys 
the effect of existing statutes. 


Errect: Incorporation oF Existing Laws. The effect of 
the act providing that “the county attorney shall perform all of the 
duties enjoined by law upon the county coroner and the county at- 
torney shall be ex officio county coroner” is to incorporate in the 
new law the existing laws defining the duties of the coroner. Laws 
1915, ch. 224, sec. 1; Rev. St. 1918, secs. 5662-5684. 


CoNSTITUTIONALITY: AMENDMENTS. The act requiring the 
county attorney to perform the duties of coroner is complete in 
itself, and does not violate the constitutional provision relating 
to the amendment of laws. Laws 1915, ch. 224; Const., art. III, 
sec. 11. : 


4. Coroners: PowrErs AnD DttTIEs. The powers and duties of the 
coroner are not judicial, within the meaning of the constitutional 
provision dividing the powers of government into three depari- 
ments. Const., art. II; Rev. St. 1913, secs. 5662-5684. 
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5. Constitutional Law: STATUTE: ADMINISTRATIVE AND JUDICIAL Pow- 
ERS. The act requiring the county attorney to perform the duties 
of coroner is not unconstitutional as clothing an administrative 
or executive officer with judicial power. Const., art. II; Laws 1915, 
ch. 224. 


AppesaL from the district court for Douglas county: 
GrorcE A. Day, JupGE. Affirmed. 


R. M. Switlzler, for appellant. 
George A. Magney and Ray J. Abbott, contra. 


Ross, J. 

This is an application for a peremptory writ of man- 
damus to compel respondent, as election commissioner 
of Douglas county, to place upon the official ballot for 
the election to be held November 7, 1916, the name of re- 
lator as a candidate for coroner. The application was 
resisted on the ground that the legislature of 1915 im- 
posed upon the county attorney the duties of coroner. 
From a dismissal of the proceeding relator has appealed. 

The question presented is the validity of an act en- 
titled : 

“An act to provide that the county attorney shall be 
ex officio county coroner, that he may delegate certain 
duties to the sheriff and county clerk, and to repeal all 
acts and parts of acts in conflict herewith.” Laws 1915, 
ch, 224. 

The legislation contains two sections, which are as fol- 
lows: 

“Section 1. On and after the first Thursday after the 
first Tuesday in January, 1917, the county attorney shall 
perform all of the duties enjoined by law upon the county 
coroner and the county attorney shall be ex officio county 
coroner. The county attorney shall receive no additional 
fees for performance of duties prescribed by statutes for 
county coroner, but shall be reimbursed for all actual 
necessary expenses incurred by him in the performance 
of such duties. The county attorney may delegate to the 
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county sheriff that part of the coroner’s duties as now 
prescribed by statute which relate to viewing dead bodies 
and serving papers, except that in cases where there may 
be occasion to serve papers upon the sheriff the county 
attorney may delegate such duty upon the county clerk. 

“Section 2. All acts and parts of acts in conflict here- 
with are hereby repealed.” 

Relator contends that the legislature violated the con- 
stitutional provision: ‘“No law shall be amended unless 
the new act contain the section or sections so amended 
and the section or sections so amended shall be repealed.” 
Const., art. III, sec. 11. 

It is argued that the act is void as an unconstitutional 
attempt to amend the statute defining the duties of the 
county attorney and the law requiring the election of a 
coroner. The act purports to be a new and independent 
one covering the entire subject to which it relates. Both 
the title and the body of the act disclose a legislative in- 
tent to impose upon the county attorney the statutory 
duties formerly exercised by the coroner and to repeal 
acts in conflict with the new legislation. Though the 
new act changes the law requiring the election of a 
coroner and imposes new duties upon the county attorney 
without attempting in direct terms to amend the statutes 
relating to those subjects, the enactment is not neces- 
sarily void for that reason. It is familiar law that an 
act complete in itself is not unconstitutional because 
it incidentally modifies, changes or destroys the effect of 
existing statutes. Van Horn v. State, 46 Neb. 62; Pa- 
cific Express Co. v. Cornell, 59 Neb. 364. In discussing 
a similar constitutional provision Judge Cooley said: 

“The act before us does not assume in terms, to revise, 
alter or amend any prior act, or section of an act, but 
by various transfers of duties it has an amendatory effect 
by implication, and by its last section it repeals all in- 
consistent acts. We are unable to see how this conflicts 
with the provision referred to. If, whenever a new stat- 
ute is passed, it is necessary that all prior statutes, mod- 
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ified by it by implication, should be re-enacted and pub- 
lished at length as modified, then a large portion of the 
whole code of laws of the state would require to be re- 
published at every session, and parts of it several times 
over, until, from mere immensity of material, it would be 
impossible to tell what the law was. If, because an act 
establishing a police government modifies the powers 
and duties of sheriffs, constables, water and sewer com- 
missioners, marshals, mayors and justices, and imposes 
new duties upon the executive and the citizen, it has 
thereby become necessary to re-enact and republish the 
various laws relating to them all as now modified, we 
shall find, before the act is completed, that it not only 
embraces a large portion of the general laws of the state, 
but also that it has become obnoxious to the other provi- 
sions referred to, because embracing a large number of 
objects, only one of which can be covered by its title.” 
People v. Mahaney, 13 Mich. 481, 496. 

The reasoning of Judge Cooley was adopted in De 
France v. Harmer, 66 Neb. 14. See, also, Lake v. State, 
18 Fla. 501. Relator’s position that the act amends for- 
mer statutes in violation of the Constitution is therefore 
untenable. 

It is also argued that the act is not complete in itself. 
This point seems to be based on the proposition that the 
duties imposed upon the county attorney are not defined 
in the new act nor made a part of it by re-enactment. 
The new act declares: “The county attorney shall per- 
form all of the duties enjoined by law upon the county 
coroner and the county attorney shall be eg officio county 
coroner.” Laws 1915, ch. 224, sec. 1. 

The effect of these provisions was to incorporate in the 
new act the law defining the duties of the coroner. For 
that purpose it was not necessary to embody in the new 
act the literal terms of the old. This was properly done 
by reference. Nebraska Loan & Building Ass’n v. Per- 
kins, 61 Neb. 254; Shull v. Barton, 58 Neb. 741; People 
v. Mahaney, 13 Mich. 481; Lake v. State, 18 Fla. 501. 
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Another argument is directed to the proposition that 
the act imposes upon the county attorney, an administra- 
tive or executive officer, duties of a judicial nature in vi- 
olation of the constitutional provision declaring: 

“The powers of the government of this state are divided 
into three distinct departments, the legislative, executive 
and judicial, and no person or collection of persons be- 
ing one of these departments, shall exercise any power 
properly belonging to either of the others, except as here- 
inafter expressly directed or permitted.” Const., art. II. 

In requiring the county attorney to perform the duties 
of coroner, did the legislature clothe an executive officer 
with judicial’ powers in violation of the Constitution? 
Relator insists that the coroner’s powers in relation to 
inquests are judicial. If there is reason to suppose the 
death of a person was caused by unlawful means, the 
statute authorizes the coroner to make an investigation. 
To that end he is authorized to issue a warrant for the 
summoning of a jury; to issue subpenas for witnesses; 
to conduct an investigation; to receive the verdict; to 
issue a warrant for the arrest of the suspect, who shall 
be taken before a justice of the peace for examination; 
to return to the district court the inquisition and papers 
connected therewith. Rev. St. 1918, secs. 5662-5684. The 
power to investigate, including the summoning and ex- 
amining of witnesses, is not a peculiar function of the 
judiciary, but is often. properly exercised by both the 
legislative and executive departments of government. 
In re Fenton, 109 N. Y. Supp. 321. A coroner’s inquest 
conducted according to the terms of the present statute 
is not a judicial proceeding within the meaning of the 
Constitution. Cox v. Royal Tribe, 42 Or. 365; Queatham 
». Modern Woodmen, 148 Mo. App. 33. The act of a cor- 
oner in issuing a warrant of arrest is not the exercise 
of a power limited exclusively to the judiciary. Hx 
parte Gist, 26 Ala. 156; State v. Nast, 209 Mo. 708. The 
trend of judicial opinion, based upon reason and au- 
thority, is that the duties imposed by the act of 1915 
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upon the county attorney are not “judicial” within the 
meaning of that word as used in the constitutional pro- 
vision relating to the division of powers. Const., art. II. 
It follows that the writ of mandamus was properly re- 
fused. 

AFFIRMED. 


Srnewicx, J., concurring. 
If the office of coroner still exists, the plaintiff has a 
’ right to be a candidate for that office. 

The plaintiff contends that the office of coroner still 
exists in this state, and the defendant contends that 
there is now no such office, it having been abolished by the 
act of 1915. The plaintiff contends that the former stat- 
ute which creates county offices and prescribes the duties 
thereof cannot be amended by implication; that to abol- 
ish the office of coroner is to amend the former statute 
which establishes that office as a distinct office as other 
county offices are established. 

The defendant answers that the act of 1915 is “complete 
in itself.” If we consider that the purpose to abolish 
the office of coroner and to impose the duties of that 
office upon another officer is a complete subject of legis- 
lation, the defendant’s reasoning is unanswerable. But, 
if the complete subject of legislation is the creation of 
county offices and prescribing the duties thereof, the 
plaintiff’s position is sound. If the former statute cre- 
ating county offices had been amended, and the office of 
coroner omitted, the duties of that office being devolved 
upon another officer, the legislation would have been 
regular within the constitutional provision. The letter 
of the Constitution seems to require that method of 
changing the law. I cannot see that the purpose of the 
constitutional provision has been thwarted in this case. 
The course pursued could not invite surreptitious legis- 
lation, nor confuse the law by the changes introduced by 
implication. JI therefore do not consider that it is my 
duty to dissent from the conclusion of the majority. 
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ANNA RICKERT, ADMINISTRATRIX, APPELLEE, V. UNION 


1. 


PACIFIC RAILROAD COMPANY ET AL., APPELLANTS. 


Freep NovEMBER 17, 1916. No, 18763. 


Railroads: NEGLIGENCE. The erection and maintenance of conven- 
ient structures for the use of the patrons of a railroad at a public 
station is not negligence under ordinary circumstances. This .- 
rule applies to one who is entirely familiar with the situation. 


4 : Fuinpina: SUFFICIENCY oF EVIDENCE. Testimony 
of witnesses that they did not hear the bell rung, or the whistle 
sounded, on an engine approaching a public crossing, will not sus- 
tain a finding by the jury that such signals were not given, where 
such witnesses testified that they were not paying any particular 
attention to that occurrence, and that such signals might have been 
given without their knowledge, where other witnesses testified 
positively that signals were given. 


: AccCIDENT AT CRoSSING: CONTRIBUTORY NEGLIGENCE. A 
traveler upon a public highway, who attempts to cross a railroad 
track in front of an approaching train, if he knew, or ought to 
have known, of its approach, is guilty of contributory negligence 
which will prevent a recovery for resulting injuries, if the ap- 
proaching train was in such close proximity to the crossing that 
a reasonably prudent person could not fairly expect to cross in 
safety ahead of it. 


: 4 . It is the duty of such traveler on a high- 
way, when approaching a railroad crossing, to look and listen for 
the approach of trains. He must look, where, by looking, he could 
see, and listen, where, by listening, he could hear, and if he: fails, 
without reasonable excuse to exercise such precautions, no recovery 
can be had for his death caused by a collision with a passing train. 


APPEAL from the district court for Platte county: 


Guorce H. THOMAS, JuDGE. Reversed. 


& 


Edson Rich, A. G. Ellick, B. W. Scandrett and Albert 
Wagner, for appellants. 


Reeder & Lightner, contra. 
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Barnes, J. 

The plaintiff, as administratrix of the estate of Carl 
Rickert, her deceased husband, commenced this action in 
the district court for Platte county against the Union 
Pacific Railroad Company, Thomas Campbell, Hugh 
Branson, George McQuade, N. J. Buzza and C. C. Cov- 
ingtor to recover damages for the alleged negligent kill- 
ing of her husband. -A trial to a jury resulted in a ver- 
dict and judgment for $10,000 against all of the defend- 
ants except C. C. Covington. A motion for a new trial 
was overruled, the defendants excepted, and have brought 
the case to this court by appeal. 

The appellants’ first contention is that the trial court 
erred in refusing to permit the Union Pacific Railroad 
Company to remove the case to the federal court. It is 
fairly inferable from the record that the individual 
defendants were sued jointly with the railroad company 
in order to prevent a removal of the cause, but we find 
that the case may be determined without regard to that 
assignment of error, and therefore it will not be further 
considered. 

The record discloses that the accident, which resulted 
in the death of Carl Rickert, occurred on the 29th day of 
October, 1912, at the village of Benton, in Platte county, 
where the through trains of the defendant railroad com- 
pany are not scheduled to stop; that plaintiff's decedent 
who was driving an automobile on a public road, ran 
against the engine of the second section of defendant rail- 
road company’s train No. 9 at a crossing. The train was a 
through train carrying mail and express matter over 
defendant railroad company’s line of road. After de- 
scribing the buildings, the equipment of the railroad 
company, and the surroundings at the place where the 
accident occurred, the petition alleged that the buildings, 
structures and box cars were negligently and carelessly 
so placed as to completely obstruct the view of defendant 
railroad company’s track to the east from any one travel- 
ing on the public road referred to; that, on the day 

100 Neb.—20 
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when the accident occurred, Carl Rickert, the deceased, 
was proceeding west along the public highway above de 
scribed, driving an automobile, and observing due care; 
that train No. 21 stood on the side track; that unknown to 
said Rickert, but known to the defendants N. J. Buzza, 
George McQuade and C. C. Covington, the second section 
of train No. 9 was approaching said crossing at a high 
rate of speed; that it was the duty of defendants to let 
train No. 21 stand at the depot until train No. 9 had 
passed, but, in reckless disregard of such duty, they care- 
lessly and negligently began to move said train forward, 
and while Carl Rickert was proceeding westward upon 
Said public highway, as aforesaid, said train No. 21, 
under the control of the defendants, was carelessly and 
negligently moved westward parallel with him, making a 
great deal of noise, and completely obstructing the view 
to the east and northeast; that the defendant C. C. Cov- 
ington, acting as a switchman, stood at a switch upon the 
railroad crossing; that, notwithstanding the dangerous 
nature of said crossing, it was entirely unguarded, except 
by the said switchman, and it was his duty to warn 
persons approaching said crossing of their danger; 
that, when said Carl Rickert reached the corner of the 
public road, he turned north and approached said track; 
that he was running his motor at a moderate rate of 
speed, not more than 10 or 15 miles an hour; that he 
was in plain sight of the conductor and engineer, above 
named, and of said switchman; that as he approached 
said track the engine of train No. 21 was 70 or 80 feet 
east of him, and still running at a very low rate of 
speed, so that said deceased had ample time to cross the 
tracks ahead of it; that said switchman, conductor and 
engineer on No. 21, above named, were aware of the 
danger which threatened the deceased, and, although it 
was their duty to warn him of such danger, they care 
lessly and. negligently failed and refused to do so; that 
at the same time, on the north main-line track, the 
second section of train No. 9, operated by the defendants 
Thomas Campbell and Hugh Branson, was carelessly 
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and negligently and in violation of the law approaching 
said crossing at a rate of speed of more than 60 miles 
an hour; that, by reason of the situation above described, 
said train No. 9 was completely concealed from 
decedent’s view, and such noise as it made was drowned 
by the noise of the local train; that it was impossible for 
decedent to see or hear it, and he did not see or hear it 
until it was almost upon him; that under the circum- 
stances he had a right to believe that the defendants 
N. J. Buzza and George McQuade and C. C. Covington, 
or one of them, would warn him if another train was 
approaching from the east, yet he received no warning; 
that upon seeing said train from the vast he immediately 
applied his brakes, but before the said car could be 
stopped said section of No. 9, so approaching him, at an 
excessive rate of speed, as aforesaid, ran into his said 
car, completely destroying same and instantly killing 
the said Carl Rickert. The plaintiff prayed for a 
judgment of $30,000. : 

The answer of the railroad company, after denying 
each and every allegation in said petition contained, 
not expressly admitted in said answer to be true, denied 
that its buildings were so located as to obstruct the view 
of defendant railroad company’s tracks, and admitted 
that plaintiff’s decedent was instantly killed by coming 
in contact with its train No. 9. The answer then alleged 
that the death of Carl] Rickert and the destruction of his 
automobile were due solely to his carelessness and 
negligence, and not to any carelessness or negligence on 
the part of defendant railroad company. The answers 
of the other defendants were identical with the answer 
-of the defendant railroad company. The reply of the 
plaintiff to the several answers of the defendants was a 
general denial. 

We have carefully stated the substance of the plead- 
ings because of the conclusion announced by the opinion. 

It is the defendants’ contention that the verdict and 
judgment are not sustained by the evidence. The record 
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discloses that defendants’ railroad, where it passes 
through Benton, consists of two main-line tracks a suf- 
ficient distance apart to maintain a passing track 
between them. They are laid on a grade about four feet 
above the level of the surrounding country. The village 
is almost wholly south of the tracks, and between the 
town and the south main-line track. is a street or public 
highway, called “Front street,’ which runs westerly 
until it passes the depot, where it tufns north across the 
tracks at a distance of 137 feet from that structure. 
After crossing the tracks it runs westerly along the right 
of way. The depot is 60 feet long, and is 24.5 feet south 
of the south main-line track. Ata short distance east 
is a small toilet room about 9 feet square, and 137 feet 
east of the toilet room is a coal shed about 60 feet long. 
A considerable distance east of the coal shed there is an 
elevator called the “Hord” elevator. Some distance 
farther east is another elevator. The east-bound trains 
of the defendant railroad company use the south main- 
line track, and the west-bound trains are run on the 
north main-line track. About the time the accident 
occurred defendant railroad company’s train No. 21 had 
arrived at the depot from the.east, had discharged its 
passengers and baggage, and, according to the rules of 
the company, had backed down to the east and stood on 
the passing track in order to allow the second section of 
train No. 9 to pass on the north main-line track. 

Plaintiff's witness, John Rickert, testified, in sub- 
stance, that the deceased at the time of his death was 
29 years old; that his health was good, and he was 
capable of earning $1,000 or $1,500 a year; that 
deceased’s hearing and eyesight were both good; that he 
lived on a farm in plain sight of defendant railroad 
company’s tracks; and that he had no children. 

Henry Hoppe, one of plaintiff’s witnesses, testified, 
in substance, that he was living in Benton in October, 
1912, and was within 125 feet of the point where Rickert 
was killed; that when he first saw Rickert he was stand- 
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ing by his automobile; that he had difficulty in getting 
his car started, and when he got it started he turned 
around and traveled westward. Witness was a little 
west of the point where the wagon road turns north 
across the tracks. He testified that, while traveling 
west toward the corner where he made the turn, Rickert 
was going from 12 to 15 miles an hour; that he saw 
Rickert’s car as he proceeded north over the tracks, and 
that as Rickert was traveling north the engine of train 
No. 21 was about 75 feet from the place of the accident. 
Witness said he paid no attention to this train as to 
whether it was in motion or not. He stated that the 
wagon road is not less than four feet lower than the 
railroad tracks, and that as it turns north it starts to 
raise to the level of the railroad grade from 30 to 35 
feet from the track. When witness saw Rickert turn 
north to cross the tracks, he called to him and warned 
him. When he called to Rickert his head was turned 
toward the northeast. The wind was blowing from the 
northwest, and witness was located close to and west of 
Rickert. Witness was talking with Henry Heible when 
he saw Rickert go by. Witness saw train No. 9 when he 
saw Rickert turn north. When he first saw second No. 
9 it was very far east of the elevator and was within 
his vision for about a mile. When he first saw Rickert, 
he saw the train, which was east of him possibly a mile 
or more. A person at the point where the wagon road 
turns north and from there to the railroad track could 
not see No. 9 approaching under conditions that day. 
Witness could not see Rickert’s car as it struck the train. 
The engine of the car was still running after the accident 
and the machine appeared to be out of gear. Witness 
testified that he did not hear second No. 9 blow any 
whistle or give any warning of its approach to the cross- 
‘ng, but on cross-examination he said: “Q. You are 
1ot prepared to say that they did not whistle? A. No, 
ir. Q. You are not prepared to say that No. 9’s_ bell 
wasn’t ringing, either? A. No, sir. * * * Q. Were 
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you paying any particular attention as to whether the 
train was whistling or ringing the bell, or not? A. No, 
sir; I was not.” Witness further testified that trains 
passed through Benton at all hours of the day as fast 
as they go any place. Second No. 9 passed through there 
at about that time every morning. It is a fast train 
and does not stop at Benton. No. 21 frequently side- 
tracks at Benton for No. 9 to pass. 

Witness Heible’s testimony was, in substance, the same 
as that given by witness Hoppe. 

George McQuade, called for plaintiff, testified, in 
substance, that he was the engineer on train No. 21 on the 
day of the accident; that the train consisted of three 
coaches and two baggage cars. The coaches were about 
60 feet long. One of the baggage cars was 50 feet long. 
The engine and tender together were between 70 and 
75 feet long. 

M. C. Cassin testified, in substance, that he sold the 
automobile in question to Rickert; that the car, when 
running at 10 or 12 miles an hour, could be very easily 
stopped in 10 or 15 feet. 

The plaintiff's testimony related solely to the fact 
that she was the widow of Rickert, and as to the amount 
of his earnings per year. She stated that deceased 
sometimes went to Benton once a week, and sometimes 
not that often; that when she went with him they went 
over the main road which leads to Benton, which is the 
road on which the accident occurred; that trains could 
be seen from their home, passing over the Union Pacific 
railroad tracks. 

John Saalfeld, Sr., testified that he was unloading a 
corn sheller and gasoline engine from the box car stand- 
ing west of the Hord coal shed. Before the accident he 
saw Rickert going west. Prior to that he had seen him 
standing in front of John Smith’s store. When driving 
up to the box car, witness saw train No. 21, but did not 
know where Rickert was then. The engine of train No. 21 
was coming out from behind the Hord coal shed. When 
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he saw Rickert going west across the sidewalk in front 
.of the saloon, No. 9 was pulling in. He did not hear 
the whistle or the bell. On cross-examination he further 
testified that he did not say that No. 9 did not whistle, 
and could not say whether No. 9 was ringing the bell or 
not. When he saw No. 9 passing, he said to the boys: 
“T am afraid Mr. Rickert is going to get hit by No. 9.” 
He testified that he got down and ran around the west 
end of the depot. 

John Smith, Sr., testified that he saw Rickert travel- 
ing west on the road south of the railroad track; that 
his place of business is about 500 feet from the place of 
the accident; that he could see the crossing from his 
place of business, and saw the car come in contact with 
the engine of No. 9; that while Rickert was going west 
he was proceeding at the rate of 15 or 20 miles an hour; 
that he turned to go north over the crossing, and was 
running slower. Witness testified that he saw second 
No. 9 north from where he was standing; saw No. 21 
when Rickert was traveling west on the road south of 
the railroad; did not hear the bell on No. 9; did not 
know that it was No. 9 until it was close to where 
Rickert was struck; his attention was drawn up there 
when he was driving that way, and he paid no attention 
to No. 9; he knew it was coming by the action of the 
train crew there, and the way they had been switching; 
he heard the noise of No. 9 when they got close there; 
could not swear that the bell was not ringing, nor that 
the whistle was not sounded 

A. L. Branson, the engineer of second No. 9, testified, 
in substance, that his engine was traveling at the rate of 
40 miles an hour as it went through Benton. The 
schedule time through Benton was 44 miles an hour. 
The train was not making schedule time through the 
town on the day of the accident because, when approach- 
_ ing Benton, he thought No. 21 was standing at the depot, 

and so slowed down, because, under the rules, he was not 
allowed to pass a passenger train while it was standing 
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at the depot; but, when he found that No. 21 was away 
from the depot, he started on again. 

The foregoing is the substance of the testimony intro- 
duced by plaintiff on which she sought to recover. 

George McQuade, wlien called as a witness for defend- 
ant railroad company, stated that he was an engineer on 
the Union Pacific railroad for 16 years, and was engaged 
in railroading for 27 years; was the engineer on engine 
No. 21 on the day of the accident; was due to arrive at 
Benton at 11:.38, but arrived there four minutes ahead 
of time; pulled the train onto the passing track and up 
to the depot. After remaining at the depot long enough 
to unload and load the baggage and passengers, he then 
backed down east to where the tool house is on the north 
side of the track; backed down there because second 
No. 9 was about to pass them, and under the rule of the 
company they could not pass them while their train was 
standing at the depot. This is done because, when the 
passenger train is standing still, passengers are con- 
tinually getting on and off, and they aim to have a wait- 
ing train moving when another train passes, so that the 
passengers are quiet on their own train and out of the way 
of the other train. Witness first noticed the automobile 
approaching the track when it was about on the grade of 
the road leading up to the track. Everything happened 
so quickly that he could not tell the speed of the auto- 
mobile, but thought it was running about 20 miles an 
hour; thought the automobile struck the engine right 
back of the cab. When second No. 9 approached, he 
could see the steam rising from the engine four times, 
which indicated to him that it was whistling for the 
crossing, but did not hear it because he was inside of his 
engine and the air pump and blower were going. When it 
passed him he heard it whistle for the crossing, two long 
and two short blasts of the whistle—the regular crossing 
whistle. © ; 

N. J. Buzza, conductor for the Union Pacific Railroad 
Company for 23 years, and who was the conductor on 
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train No. 21 on the day of the accident, testified, in sub- 
stance, that after doing the station work at Benton his 
train backed down to a point where it was about opposite 
the tool house, remaining there three or four minutes. 
When second No. 9 got within about 100 yards of his 
train, they started to move westward; heard second No. 9 
_ whistle for the station one long blast of the whistle; heard 
it whistle for the crossing just before the accident occur- 
red, two long and two short blasts of the whistle, when it 
was about a quarter of a mile east; could not tell if the bell 
was ringing, because after hearing the crossing whistle he 
went inside of his train and closed the door, but heard 
second No. 9 whistle again for the crossing just as if passed 
his train. When No. 9 passed it was making lots of noise 
by the working of the engine. 

Johu P, Waylander, a fireman for the Union Pacific 
Railroad Company for seven years, testified that he was 
fireman on No. 21 at the time of the accident; that, after 
doing station work at Benton, the train backed up to a 
point opposite the west elevator ; did not hear No. 9 whistle 
for the station or crossing because he had the blower open 
on his engine and was putting in coal; also moved west- 
ward slowly when second No. 9 passed; did not see the 
accident. : 

C. C. Covington, for the defendant, testified that he was 
brakeman for the Union Pacific Railroad Company for 
four years; was on No. 21 at the time of the accident; that 
he went to the crossing for the purpose of opening the 
switch west of where the accident occurred; heard second 
No. 9 whistle one long blast of the whistle for the station 
at Benton; heard second No. 9 whistle for the crossing 
west of the depot; heard it whistle for the crossing again 
when he was at the switch; the first time second No. 9 
whistled for the crossing it was east of the rear of train 
No. 21; when they whistled for the crossing the second 
time, it was between the engine of No. 21 and the depot; 
when the crossing whistle was blown the second time he 
was in the act of unlocking the switch; saw Rickert’s auto- 
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mobile as it struck the gangway of the engine of second 
No. 9. Witness testified that just as Rickert got up to the 
engine he made an effort to turn the steering gear of the 
front wheel; the bell was ringing on second No. 9 at the 
time; first heard the bell ringing when the engine whistled 
for the crossing; it was ringing as it approached the cross- 
ing; the weather was clear at the time of the accident. 

A. L. Branson for the defendant testified that he was the 
engineer on second No. 9 on the day of the accident. He 
testified that he went by the station depot at Benton at 
11: 42 a. m.; blew the station whistle for Benton at the 
whistling post, which is not quite a mile east of the depot; 
blew the whistle for the crossing west of the depot at the 
crossing whistling post, which was about 80 rods from 
the crossing, being two long and two short blasts of the 
whistle; blew the whistle for the crossing again when 
he was near the tool house; No. 21 was at the side of 
him then; blew the whistle for the crossing the second. 
time because he saw the brakeman walking ahead, and 
wanted to call his attention to the fact that second 
No. 9 was coming, for fear he might step out; did not see 
Rickert approaching the crossing in his automobile. 
Witness further stated that he started to ring the bell, 
which is operated automatically, down by the whistling 
post; the bell rang continually until he passed over the 
crossing; that the bell on his engine weighed 200 pounds 
and made lots of noise. It was in good condition and 
could be heard a long way. He further testified that he 
first knew that there had been a collision when the fire- 
man spoke to him about it; that his grain was a fast 
mail and express train, and passes through Benton 
about that time every morning; that after the collision 
he examined the engine tender and saw marks on it which 
indicated that the automobile struck the front edge of the 
tank. He stated that it broke off the gangway step lead- 
ing into the cab and the box cover on the front truck of the 
tender of the tank and knocked some of the steps off of the 
first car back of the engine; that the pilot of the engine 
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had no marks on it at all. Witness testified that the fire- 
man he had with him on that day died about three weeks 
before the trial. When he was passing through Benton 
on that day the fireman was sitting on the box seat on 
the left hand side of the engine, looking out westward 
ahead of the train. § <3 

The brakeman on second No. 9 on the day of the accident 
testified that the engine bell on his train was rung and 
the whistle was sounded for both the station and the cross- 
ing at Benton. The conductor of that train testified that 
the warning signals were given as the train approached 
the station and the crossing in question. He also described 
the place where the automobile struck the engine and the 
speed of his train as it passed through Benton. Others 
testified that the speed was 41.2 miles an hour. The record 
also shows the number of trains per day which pass that 
station. It is conceded that second No. 9 was not sched- 
uled to stop at Benton. Many other witnesses testified 
that they distinctly heard the warning signals of the train 
given as it approached the crossing. Among those testify- 
ing was Miss Emma Ketchmark, who had no interest in the 
controversy. She testified that she distinctly heard the 
warning signals given. In fact, it appears from the record 
that every one at and about the station and that part of the 
village knew that the train in question was coming for a 
considerable time before it reached the crossing. 

It appears that the tool house spoken of is 660 feet east 
of the crossing where the accident occurred. 

The foregoing is a fair statement of the evidence intro- 
duced by both plaintiff and defendants. As we view the 
record, it contains no testimony tending to establish negli- 
gence on the part of defendant railroad company or its 
employees. The erection and maintenance of the depot and 
other structures situated on or near the defendant railroad 
company’s trazks in the village of Benton are much the 
same as those found at like stations on all railroads, ‘and 
were evidently constructed for the use and convenience of 
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the patrons of the road. They had been maintained in the 
same condition for many years, and were entirely familiar 
to the plaintiff’s decedent. No witness. gave evidence tend- 
ing to establish negligence on the part of the trainmen of 
train No. 21. It clearly appears that those in charge of 
second No. 9 exercised every reasonable effort to give 
warning of the approach of the train. As to the signals, 
the evidence of persons who did not hear the crossing 
whistle or the ringing of the bell of second No. 9, and who 
testified that they were not paying attention to the sounds, 
and that they might have been given without their knowl- 
edge, was not sufficient to carry the case to the jury on 
that allegation of negligence, for the reason that it was not 
sufficient to contradict the positive testimony of the many 
witnesses who heard the whistle sounded and the bell rung. 
Hajsek v. Chicago, B. & Q. R. Co., 5 Neb. (Unof.) 67; 
Chicago, R. I. & P. R. Co. v. Sporer, 69 Neb. 8; Brown v. 
Chicago, B. & Q. R. Co., 88 Neb. 604; Zancanella v. Omaha - 
é& C. B. Street R. Co., 93 Neb. 774; Hoffard v. Illinois C. 
R. Co., 188 Ia. 548; Ives v. Wisconsin C. R. Co., 128 Wis. 
357; Rich v. Chicago, M. & St. P. R. Co., 149 Fed. 79. 

It is contended by appellants that Rickert’s death was 
caused by his own contributory negligence. As we read the 
record, one of two things occurred, either of which defeats 
plaintiff’s action. If Rickert saw second No. 9 approach- 
ing from the east when he started his automobile in front 
of the bank, and sought to beat it to the crossing, then 
plaintiff is not entitled to recovery. If Rickert failed to 
look and listen for the approaching train, which he might 
have seen and heard, and refused to heed or understand the 
warnings given him by others, he carelessly and negligently 
drove his automobile to his death. In that event, the 
plaintiff must also fail in her action. 

It seems clear to us that, if Rickert had looked to the 
east when he started his automobile, he must have seen 
second No. 9 approaching from that direction, and, if he 
had been paying any attention to his own safety, he must 
have heard the approach of the train in time to have pre- 
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vented the accident which cost him his life. It appears 
that, as he turned north to cross the railroad tracks, he 
was looking to the east from where second No. 9 was ap- 
proaching, and at that instant he was warned of its ap- 
proach by those standing at the turn of the road. Again, 
if he had been looking out for his own safety, he had ample 
opportunity to see the approaching train from several 
points along his route from the bank to the crossing. If 
it be conceded that there was some actionable negligence 
on the part of the defendant railroad company, or its 
servants, still the plaintiff could not recover. 

A traveler on the highway who, being aware of an ap- 
proaching train at a railroad crossing, attempts to beat the 
train over the crossing must suffer the consequences of 
his own experiment. Koester v. Chicago & N. W. R. Co., 
106 Wis. 460; Thomas v. Central of G. R. Co., 121 Ga. 38; 
Chicago & E. 1. R. Co. v. Chancellor, 165 Ill. 438; Storrs v. 
Grand Trunk W. R. Co., 142 Mich. 375; Lake Erie & W. R. 
Co. v. Pence, 24 Ind. App. 12. 

It is the duty of a traveler at a railroad crossing to as- 
sume a present danger which includes the immediate ap- 
proach of a train within a dangerous distance. The duty 
of due care is not discharged unless the traveler looks and 
listens at a place where looking and listening will be effect- 
ive, unless a reasonable excuse exists for failing so to do. 
Chicago, B. & Q. R. Co. v. Yost, 61 Neb. 530; Harrington v. 
Rutland R. Co., 89 Vt. 112. 

In Chase v. New York C. & H. R. R. Co., 208 Mass. 187, 
the court say that it is far more incumbent on the driver 
of an automobile to exercise control over his conveyance 
than it is upon the driver of a horse-drawn vehicle. The 
game rule was applied in Gage v. Atchison, T. & 8. F. R. 
Co., 91 Kan. 253, Glick v. Cumberland & W. E. R. Co., 124 
Md. 308, and Fort Wayne € N. I. T. Co. v. Schoeff, 56 Ind. 
App. 540. 

In the case at bar, as in Chicago, B. € Q. R. Co. v. Mung- 
er, 168 Fed. 690, the physical facts conclusively show that 
either Rickert did not look and listen for the approaching 
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train or that, if he did so, he undertook to cross in front of 
an eminently threatening danger which he must have both 
heard and seen. In the one case he was guilty of inexcus- 
able negligence, and in the other of inexcusable reckless- 
ness. In either event, according to the well-settled au- 
thorities, he was guilty of such contributory negligence 
as precludes recovery in this action. 

The judgment of the district court is therefore reversed 
and the cause is remanded for further proceedings. 


REVERSED. 


Prerer M. PLAMONDON ET AL., APPELLEES, v. LLEWELLYN L. 
LINDSEY, APPELLANT. 


Firtep NovemsBer 17, 1916. No. 18961. 


Injunction: Breacw or Contract. “A valid agreement in restraint of 
trade must be established by clear and satisfactory proof to war- 
rant a court in restraining its breach by injunction.” Roberts v. 
Lemont, 73 Neb. 365. 


APPEAL from the district court for Lancaster county: 
P. JAMES CoscRrAve, JUDGE. Reversed and dismissed. 


I”. M. Tyrreil and J. H. Walker, for appellant. 
E. P. Holmes, contra. 


BARNngEs, J. 

This is an application for an order to enjoin defendant 
from violating an oral agreement with plaintiffs not to 
operate a public bath-house. Defendant denied making 
such an agreement. From an order granting a permanent 
injunction, defendant has appealed. 

Yor a number of years prior to 1912 plaintiffs 
operated a public bath-house in the basement of the Savoy 
Hotel in Lincoln. Defendant was the owner of the hotel 
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and leased to plaintiffs a part of the basement. Disputes 
arose, and plaintiffs commenced two suits against defend- 
ant for damages, and defendant brought an action in 
forcible entry and detainer and obtained a judgment. 
March 22, 1912, after considerable negotiation, a stipula- 
tion was drawn up and signed by the attorneys for the 
parties, in which it was agreed that execution should not 
issue upon defendant’s judgment until July 1, 1912; that 
plaintiffs should vacate the premises by June 1 of that 
year; plaintiffs agreed to dismiss their actions brought 
against defendant; and that all rents due from plaintiffs 
to April 1, 1912, should be canceled. This agreement was 
performed by plaintiffs and defendant. Plaintiffs moved 
their bath-house to another building a short distance away. 
Subsequently defendant conimenced to operate a public 
bath-house in the rooms vacated by plaintiffs, and this 
action was instituted. 

Plaintiffs contend that the stipulation was signed and 
the premises vacated upon defendant’s oral promise that 
he would not permit a bath-house to be operated in the 
basement to be vacated by plaintiffs. Defendant contends 
that the evidence does not sustain the finding that such an 
‘agreement was made, and that parol evidence to prove such 
agreement was inadmissible, since it tended to vary, 
modify and contradict the term of the written stipulation. 

In support of their contention plaintiffs introduced 
evidence to show that, during the negotiations for the 
settlement of the law suits,.defendant complained that the 
heating apparatus used in the bath-house caused annoy- 
ance to his hotel guests, and that he stated he did not want 
a bath-house in the basement. Plaintiffs’ attorney then told 
him that, if it was understood that he would not permit a 
bath-house in the basement, matters could be adjusted. 
The stipulation above referred to was later drawn up. 
While it was signed by the attorneys, plaintiffs’ attorney 
stated that this part of the agreement was not included in 
the stipulation, because he did not think this was neces- 
sary. Defendant denied that he ever promised or inti- 
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mated that he would not permit a bath-house in the base- 
ment. There was also testimony upon this point by one of 
the plaintiffs, but his testimony was not clear, and was in 
answer to leading questions in the form of conclusions of 
law. 

This is an appeal in equity. The rule is: “A valid 
agreement in restraint of trade must be established by 
clear and satisfactory proof to warrant a court in restrain- 
ing its breach by injunction.” Roberts v. Lemont, 73 Neb. 
365. Hall’s Appeal, 60 Pa. St. 458; Klaff v. Pratt, 117 Va. 
739, 

The finding upon appeal is that plaintiffs have not 
shown by clear and satisfactory proof that they are en- 
titled to the relief sought in this action. The judgment is 
therefore 

REVERSED AND DISMISSED. 


Morrissey, C. J., and Lerron, J., not sitting. 


STATE, EX REL. MAY WOOKEY, APPELLEE, Vv. OWNIE L. 
F.LIFRITZ, APPELLANT. 


FILep NoveMBER 17, 1916. No. 18984. 


1. Divorce: Cusropy oF CHILDREN: DECREE: Errect. Where, upon 
granting a divorce, the court in its judgment assigns the custody 
of the children to one of the parties, such disposition wil! control 
until the judgment making it is modified by the court upon prop- 
er application, and cannot be disregarded in a subsequent pro- 
ceeding by habeas corpus to obtain possession of the children. 


2. Habeas Corpus: CustTopDy oF CHILDREN. In a proceeding in habeas 
corpus to obtain the custody of minor children, if it appears that 
when the application for the writ was made the children were not 
detained by the respondent, but were in the custody and control 
of the juvenile court, no judgment should be rendered against him. 


APPEAL from the district court for Lancaster county: 
WILLARD E. Stewart, JUDGE. Reversed and dismissed, 
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Frederick Shepherd, for appcllant. 
Adams & Jeary, contra. 


Barnes, J. 

This is an appeal from a judgment of the district court 
for Lancaster county in a habeas corpus proceeding 
brought, on the relation of one May Wookey, to obtain the 
custody of Valda and Oreta Elifritz, minur daughters of 
the relator and respondent, Gwnie L. (sometimes called 
Joy) Elifritz. 

The record discloses that the relator and respondent 
were divorced by a decree of the district court for Nuckolls 
county rendered on February 8, 1913, in which the relator 
herein was plaintiff and the respondent herein was the 
defendant. The decree gave the custody of the children to 
the father, and the district court retained control of them 
for further orders, in compliance with section 1578, Rev. 
St. 1913. 

It appears that, after the expiration of six months from 
the date of the decree, respondent was married to a Miss 
Fairbanks, with whom he is living as a present wife; . 
and the relator, about the same time, was married to 
one Wookey, with whom she was residing at the home 
of his father near Fairbury at the time when this cause 
was tried. : , 

It also appears from the record that the foregoing decree 
of divorce remains in full force and effect, is unreversed and 
unmodified, and no appeal was taken therefrom. It is thus 
shown by this collateral proceeding that the trial court in 
effect partly set aside and held for naught the decree of the 
district court for Nuckolls county, and changed the custody 
of the children named in that decree from the father, who 
was without fault, to the custody of the relator, who was 
found by that decree to be unfit to have the care and 
custedy of them. 

It is contended by the respondent that this was .rever- 
sible error; that the district court of one county should 

100 Neb.—21 
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give full faith and credit to the decrees of the district 
courts of other counties until they are set aside in proper 
proceedings, and that such proceedings is not habeas 
corpus. 

In Hoffman v. Hoffman, 15 Ohio St. 427, it was said: 
“Where a court of common pleas, on rendering a decree of 
divorce, further decree the ‘custody, care, and control’ of 
the minor children of the marriage to one of the parties, a 
probate court, while such decree remains in force, cannot, 
as between the parties to the decree, legally interfere with 
the custody so decreed, either by habeas corpus or letters 
of guardianship.” 

“Where, upon granting a divorce, the court, in its judg- 
ment, assigns the custody of the children to one of the 
parties, such disposition of the children will control, until 
the judgment making it is modified by the court, upon pro- 
per application, and cannot be disregarded in a subsequent 
proceeding by habeas corpus, to obtain possession of the 
children.” Williams v. Williams, 18 Ind. 523. Sullivan v. 
Learned, 49 Ind. 252. 

In Jennings v. Jennings, 56 Ia. 288, it is said: “Where 

‘the decree in an action for divorce awards the custody of a 
child to one parent, it cannot be transferred to the other in 
a collateral action, but only by a change in the decree, 
obtained by direct proceedings for that purpose.” 

In AfcNees v. McN ees, 30 S. W. 207 (97 Ky. 152), it was 
held: “An action by a divorced wife against her former 
husband, to recover for the care of a child given into her 
custody by the order granting the divorce, should be 
brought in the court in which such order was made.” 

In Karren v. Karren, 25 Utah, 87, it was held: “Sub- 
sequent changes may be made in a decree for divorce in 
respect to the disposal of the children or the distribution 
of the property. Held, that such changes can only be 
granted in the action in which the divorce decree was 
granted.” 

In Leming v. Sale, 128 Ind. 317, it was held: “The 
decree in a divorce suit awarding the custody of a child to 
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one of the parties, fixes the status of the child as between 
the parties until modified or set aside for cause shown by 
some subsequent, or supplemental, proceeding in the same 
cause.” 

Other authorities to the same effect are Culicell v. 
Franks, 3 Ind. T. 548; Jordan v. Jordan, 4 Tex. Civ. App. 
559; 14 Cyc. 810; Lee v. People, 53 Colo. 507; Norval v. 
Zinsmaster, 57 Neb. 158; Bekhard v. Eckhard, 29 Neb. 457. 

While there may be some isolated cases holding to the 
contrary, we are of the opinion that the views expressed 
in the foregoing cases from which excerpts have been 
given are correct. : 

It is contended on the part of the relator that there has 
been such a change in conditions since the rendition of the 
decree of divorce that the trial court was justified in ren- 
dering the judgment appealed from. If such is the case, 
that fact should have been alleged and shown in an appli- 
cation to the court which rendered the decree. 

It is further urged that it was inconvenient for the 
relator to go to Nuckolls county to present her application ; 
but it may be said that it was just as inconvenient for her 
to come to Lancaster county from her home in Jefferson 
county to make the application in this case as it would 
have been for her to go to Nuckolls county to obtain a 
modification of the decree. 

The respondent further contends that at the time when 
the relator filed her petition for the writ of habeas corpus, 
and when the case was tried, he had neither the possession 
of his children nor their custody, and. therefore the writ 
should not have been awarded. The facts, as shown by the 
record, are that the relator had the custody of the children 
before the writ was issued; that the respondent had de- 
manded that she return them to him, which she had refused 
to do; that she had placed them in the detention home at 
Lincoln, Nebraska, under the order of the district court, 
where they were when the judgment complained of was 
rendered. In such case they could not be taken by habeas 
corpus. 
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We decline to discuss the merits of the case so far as 
they relate to the welfare of the children, for that question 
should be determined by the court which rendered the de- 
cree of divorce, on an application to modify the same. 

The judgment of the district court is reversed and the 
cause is dismissed. 

REVERSED AND DISMISSED. 

SEpewics, J., not sitting. 


STATE, EX REL. P. R. HALLIGAN, COUNTY ATTORNEY, AP- 
PELLANT, v. M. P. CLARY ET AL., APPELLEES. 


FrLep NovEMBER 17, 1916. No. 19045. 


Counties: CHANGE or BoUNDARIES. Where it has been attempted to 
change the county boundary of an unorganized county by a void act 
of the legislature, and the adjoining county has taken over that 
portion of territory excluded by the void act, and has exercised 
jurisdiction over such territory for many years without any at- 
tempt being made to prevent it, has levied and collected taxes 
thereon, organized voting precincts where the votes of the inhab- 
itants have been cast and counted by its officers, organized school 
districts and conducted schools since its organization, has exer- 
cised all of the functions of county government within the dis- 
puted strip, and the state government has recognized the line fixed 
by the void act for more than ten years, the court, in the exercise 
‘of sound public policy, will refuse to change such boundary line. 


AppraL from the district court for Garden county: 
RateH W. Hopart, Juve. Affirmed. 


Wilcox & Halligan and P. R. Halligan, for appellant. 


#. J. Curtis, F. E. Williams and R. F. Williams, 
contra. . 


BARNES, J. 
This is an appeal from the judgment of the districts, 
court for Garden county in a proceeding in quo war 
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ranto by which the county attorney of Arthur county 
sought to have the state oust the officers of Garden 
county from exercising jurisdiction over a strip of land 
lying between the twenty-fifth degree of longitude west 
from Washington and the range line between ranges 
40 and 41 west of the sixth P. M., which the legislature 
of 1895 (Laws 1895, ch. 23) defined as the west line 
of Arthur county, said strip of Jand being about 3 
miles in width and 24 miles long. The trial court 
found for the defendants and dismissed the proceeding. 
The plaintiff has brought the case to this court for re- 
view. 

Appellant contends that the district court erred in 
the holding that the boundary line between Garden 
county and Arthur county was the range line between 
ranges 40 and 41 west of the sixth P. M. This conten- 
tion is based largely on the proposition that the legis- 
lative act of 1895 defining the boundaries of Arthur 
county is unconstitutional. The fact that the act of 
1895 was a void act may be conceded; but, notwithstand- 
ing that fact, it appears that in 1887 the legislature 
passed an act creating Arthur county and defining its 
boundaries. At that time Arthur county was unorganized 
territory, and was attached to McPherson county for 
election, judicial and revenue purposes. On the 16th 
day of August, 1913, Arthur county was duly organized 
under the provisions of an act passed by the legislature 
of that year. The record shows that in 1888 Deuel 
county was created out of the east part of Cheyenne 
county, and the twenty-fifth degree of longitude west 
from Washington was defined as the east boundary 
line of Cheyenne county. It further appears that at 
that time the twenty-fifth degree of longitude west from 
Washington had not been surveyed, marked out, or es- 
tablished upon the ground, but the range line between 
40 and 41 was thought to be such meridian line. Gar- 
den county was formed out of the east part of Deuel 
county, and, at the time Arthur county was created and 
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its boundary defined, the twenty-fifth degree of longitude 
west from Washington was an unknown and imaginary 
line. No attempt was made by anyone to have it sur- 
veyed, determined and marked upon the ground until 
about the year 1912, when the county of McPherson, to 
which Arthur county had been attached for revenue, 
judicial and election purposes, caused the survey to 
be made and marked by monuments, which survey es- 
tablished the location of the twenty-fifth degree of long- 
itude west from Washington. At the time McPherson 
county had the twenty-fifth degree surveyed and marked, 
it claimed to embrace within its own boundaries the en- 
tire county of Arthur as a part and parcel of itself,'and 
the monuments placed to indicate the exact location of that 
line upon the face of the earth were marked on the west 
side of the unorganized territory attached to McPherson 
county. This survey was made at the instance of Mc- 
Pherson county, and that county furnished the monu- 
ments. That was the first step by the state, or any one, 
to establish and mark the twenty-fifth degree of long- 
itude upon the face of the earth, and was taken in April, 
1912, 17 years after the passage of the act of 1895, and 
24 years after Arthur county was created by the legisla- 
ture and its boundaries defined. Before this line was 
surveyed and marked, no person traveling westward 
through Arthur county could tell where that county 
ceased and Cheyenne, Deuel and Garden counties, in 
their succession, began, and, while that knowledge was 
wanting, the legislature, in 1895, sought to remedy the 
difficulty by redefining and fixing the west line of Arthur 
county as the line between ranges 40 and 41 west of the 
sixth P. M., and, whether the act was legal or not, it was 
sensible and practical, and a recognition by one of the co- 
ordinate branches of the state government of that line as 
the west boundary line of Arthur county and the east 
boundary line of Deuel county. After the passage of the 
act of 1895 the state recognized the range line as the west 
line of Arthur county and the east boundary of Cheyenne, 
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Deuel and Garden counties. This is evidenced by the fact 
that the department of public lands and buildings caused 
the state school lands within the strip to be surveyed, 
and caused the commissioners of Deuel county to ap- 
praise those lands for rental purposes. On August 9, 
1899, section 36, in township 17, range 41, was leased, and 
this lease was transferred to L. F. Fairchilds on Novem- 
ber 16, 1908, according to the transcript of the records 
of Deuel county made for Garden county after its organ- 
ization. The record of that section of school lands also 
applies to ‘section 36, township 18, range 41, and section 
36, township 19, range 41, and section 36, township 20, 
range 41, which were leased, and the rentals on the leases 
were paid in Garden county after its organization and 
remitted to the commissioner of public lands and build- 
ings. These school lands were reappraised by the board 
of commissioners of Deuel county, and the appraisement 
returned to the commissioner of public lands and build- 
ings in November, 1907. When the legislature passed the 
act of 1895, it recognized the range line as the boundary 
line between these counties, and every time the legisla- 
ture has spoken upon the question since that time it has 
given recognition to it as the boundary line. Again, the 
commission created by the legislature of 1911 to revise 
the laws of Nebraska recognized the range line as the 
boundary line in its report upon revision of the laws, 
and the legislature in adopting the report approved that 
recognition. The persons authorized to compile the 
statutes recognized the act of 1895 as giving the true west 
boundary of Arthur county, and every volume of the 
statutes compiled and annotated since 1895 will show 
that fact. The state treasurer has accepted from Garden 
county state taxes assessed against property on the strip 
of land in controversy. The state auditor has certified 
to the clerk of Garden county each year the lands in the 
disputed strip which have become subject to patent and 
thereby taxable. In fact, there is no evidence that the 
state, or any officer of the state, ever in any way recog- 
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nized either McPherson or Arthur county as having any 
jurisdiction over the territory in question. 

Conceding the act of 1895 to have been unconstitutional, 
it appears that it was for years treated as a valid act, and 
Garden county, under color of law, after its organization, 
proceeded to collect the taxes assessed against the inhab- 
itants residing on the strip of land in controversy. School 
districts have been organized and schools conducted 
thereon as school districts of Garden county; deeds, 
contracts and mortgages given to and by the inhabitants 
residing on the strip have been recorded in Garden county 
by the county officers; voting precincts have been organ- 
ized and the votes cast by the residents ou that strip have 
been returned to and counted by the public officers of 
.Garden county. It would lead to needless expense and 
confusion and would be against public policy to now hold 
that the twenty-fifth degree of longitude west from Wash- 
ington is the boundary line between Arthur and Garden 
counties. To so hold would dismember farms and place 
parts of them in different counties, and that without re- 
gard to section lines as established by government surveys, 
without any substantial benefit to the public or the in- 
habitants of Arthur county. It therefore seems clear that 
the district court did not err in its finding and judgment. 
State v. McLean County, 11 N. Dak. 356; People v. May- 
nard, 15 Mich. 463; Jameson v. People, 16 Ill. 257; Rum- 
sey v. People, 19 N. Y. 41; High, Extraordinary Legal 
Remedies (3d ed.) sec. 686. 

In State v. City of Des Moines, 96 Ia. 521, 31 L. R. A. 
186, it was held that the equitable claim of a city to juris- 
diction over territory which a void statute has declared 
to be annexed to it will not be disturbed at the instance 
of the state without any suggestion of anticipated benefits 
by so doing, where for more than four years the city has 
exercised authority over such territory. 

In People v. Alturas County, 6 Idaho, 418, 44 L. R. A. 
122, which was an action in guo warranto to exclude 
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Blaine county from the exercise of municipal powers 
within the boundary fixed by the act creating such county, 
it was held that the people residing within the territory 
embraced within Blaine county having repeatedly recog- 
nized the existence of the county, held general elections 
therein, participated in by the electors generally, elected 
county and precinct officers, levied and collected taxes, 
assumed debts of its predecessors, funded a large indebt- 
edness, brought suits as a county against other counties, 
and recovered large sums, and exercised all the powers 
and functions of a county government for a period of 
nearly four years, under such. circumstances the court 
would decline to examine into the mauner of the passage 
of the act creating the county. 

It is therefore apparent that the trial court was not 
without authority for its findings and judgment, of which 
the appellant complains. It is true that the record dis- 
closes that some few persons residing on the disputed 
territory paid taxes to the authorities of McPherson 
county, and that sometimes the question of the jurisdiction 
of Arthur county over the territory in dispute was dis- 
cussed; but the great weight of the testimony shows that 
nearly all the inhabitants residing on the disputed strip 
fully recognized the authority of Garden county over that 
territory. 

We therefore conclude that the judgment of the district 
court was right, and it is in all things 


AFFIRMED. 
SEDGWICK, J., not participating. 
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ABRAHAM SLIMMER ET AL., APPELLANTS, Vv. P. K. Horr- 
MAN, APPELLEE. 


Fitep NoveMBER 17, 1916. No. 19082. 


Judgment: Res Jupicata. Where a second action for conversion is 

“brought on the same facts declared on in a former suit between 
the same plaintiffs and one of the defendants in the former case, 
a judgment in the former suit in favor of all the defendants and 
against the plaintiffs is a complete bar to the prosecution of the 
second action. 


APPEAL from the district court for Lincoln county: 
HANSON M. Grimes, Jupen. Affirmed. 


Muldoon & Gibbs, for appellants. 
Wilcox & Halligan, contra. 


BARNES, J. 


This action was commenced in the district court for 
Lincoln county against the defendant to recover the dam- 
ages which plaintiffs alleged ‘they had sustained by the 
conversion of certain cattle on which plaintiffs had two 
unpaid mortgages securing two promissory notes given 
for the purchase price of the cattle above mentioned. The 
petition was in the usual form and stated a cause of action. 
The defendant, by his answer, alleged that plaintiffs had 
commenced an action for the conversion of the same iden- 
tical cattle described in the mortgages, and in his petition, 
in the instant case, against the defendant, and had joined 
with him as co-defendants one John H. Nagel, John Doe, 
whose rea] name is unknown, and Clay Robinson & Com- 
pany; that in the former action issues were joined and a 
trial was had to a jury in the district court for Lincoln 
county. It was further alleged in defendant’s answer that 
upon the evidence and the instructions of the court in 
that suit the jury returned a verdict for this defendant 
and all of his codefendants; that judgment was duly 
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rendered for the defendants on the verdict; that plaintiff's 
motion for a new trial was overruled, and no appeal was 
ever taken; that the judgment thus rendered remains in 
full force and effect, unsatisfied and unmodified in any 
respect. Other matters were pleaded in defendant’s 
answer, which need not be referred to in this opinion. 
In the instant case defendant filed a motion for a judg- 
ment in his favor on the pleadings. The motion was 
sustained, and judgment was so rendered. The plaintiffs 
have brought the case here by appeal. 

The appellants contend that this was a different cause 
of action, and the judgment in the former case is not a bar 
to their right to maintain the present suit. The question 
to be determined on this appeal requires an examination © 
of plaintiffs’ petition and the record in the former suit, 
which is set forth in full in the defendant’s answer. From 
an examination of this record it seems clear that the 
petitions in the two cases are identical, with the exception 
of the date of the alleged conversion. In the former case 
the same cattle are described, the same mortgages and 
notes are set forth, and the only difference alleged is in 
the dates when the alleged conversion took place, by the 
defendants herein, John Doe and Clay Robinson & Com- 
pany, while in this suit it was alleged that the defendant 
alone was guilty of the conversion, which is alleged at a 
subsequent date for the evident purpose of avoiding a plea 
of former adjudication. From reading the proceedings 
which are set forth in full in defendant’s answer, it ap- 
pears that in the former suit the same issues were pre- 
sented as those in the present case. Upon those issues 
the jury were fairly instructed, and thereupon they re- 
turned their verdict for all of the defendants. The rule 
in such case is that where the second suit is upon the same 
claim or demand as the first, and between the same parties, 
the judgment in the former is conclusive in the latter as 
to any issues which were tried, or which might have been 
presented, in the former suit. Schlemme v. Omaha Gas 
Mfg. Co., 4 Neb. (Unof.) ‘817; Battle Creek Valley Bank 
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v. Collins, 3 Neb. (Unof.) 38; Yates v. Jones Nat. Bank, 
74 Neb. 734; Trainor v. Maverick Loan & Trust Co., 92 
Neb. 821; Agnew v. Montgomery, T2 Neb. 9. 

In Blondin v. Brooks, 83 Vt. 472, it was said: “It is no 
objection to the application of the.rule of res judicata 
that the parties to the former action include some who are 
not joined in the subsequent action, nor the converse, as 
the rule is applicable to all who were parties to both 
actions.” 

After a careful examination of the record, we conclude 
that the finding of the district court was right, and the 
judgment complained of is 

AFFIRMED. 

LETron, J., not sitting. 


STATE, EX REL. J. EF. VANNATTER, APPELLANT, V. KENNETH 
W. McDONALD, APPELLEE. 


Firep NoveMBER 17, 1916. No. 19610. 


County Attorneys: Prosecutions. It is not the duty of a county at- 
torney to appear and prosecute one who is charged with an alleged 
violation of a village ordinance, where the prosecution is not based 
on the violation of any law of the state. 


APPEAL from the district court for Morrill county: 
RatepH W. Hosart, Jupce. Affirmed. 


F. EH. Williams, for appellant. 
Kenneth W. McDonald, pro se. 


BARNES, J. 

This was an application for a writ of mandamus to re- 
quire the respondent, as county attorney of Morrill county, 
to prosecute one Anton Cernak for an alleged violation 
of the provision of ordinance No. 10 of the village of 
Bridgeport, in said county. The district court allowed 
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an alternative writ, and on the return thereto, after a hear- 
ing, the court rendered judgment for the respondent and 
dismissed the relator’s petition. The relator has appealed. 

The ordinance alleged to have been violated provides 
that it shall be unlawful for any person or persons to dis- 
turb the peace and good order of the village of Bridgeport 
by making any loud or unusual noise within the limits of 
said village, or fighting or threatening to fight, or by 
offensive or indecent exposure of the person, or by being 
intoxicated on any street or other public place, or in any 
private place, or by using any obscene, loud or profane 
language in any street or other public place in said village, 
to the annoyance of any person therein. It also provides 
that any person or persons guilty of violating any of the 
provisions of the ordinance shall, upon conviction thereof, 
be fined in any sum not less than $1 or more than $10 and 
costs of prosecution, and shall stand committed until such 
fine and costs are paid. 

In disposing of the case the trial court made the follow- 
ing finding: “(6) The court further finds that it is not 
a duty imposed upon the defendant as county attorney to 
prepare, sign, verify and file such complaint as demanded 
by the plaintiff, and to appear and prosecute the same in the 
name of the state of Nebraska in a court having juris- 
diction thereof for the violation of said ordinance, or 
any ordinance of the said village of Bridgeport, and that 
the defendant was justified in refusing to prepare, sign, 
verify and file said complaint under the ordinance of the 
said village of Bridgeport, and therefore finds that the 
peremptory writ of mandamus should be refused, and 
that the petition of the relator should be dismissed at 
his cost.” 

This finding of fact correctly disposes of the relator’s 
contentions. The ordinance in question is no part of the 
general laws of this state, but is a municipal regulation 
adopted by the village of Bridgeport to conserve the peace 
and good order within the village limits. It provides no 
punishment for its violation other than a fine, and cannot 
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be said to be one of the public criminal laws of the state. 
Neither the state nor the county is liable for the costs in- 
curred in the prosecution for its violation. Sutton v. 
McConnell, 46 Wis. 269; Chafin v. Waukesha County, 
62 Wis. 463; State v. Grove, T7 Wis. 448; State v. Lee, 
29 Minn. 445; State v. Robitshek, 60 Minn. 123, 33 L. R. A. 
33. It appears by the notes to State v. Robitshek, 33 L. R. 
A. 33, that the great weight of authority sustains this 
view. 

The relator contends that because Cernak was claimed 
to have been intoxicated within the limits of the village, 
under the provisions of section 3872, Rev. St. 1913, he was 
guilty of a misdemeanor, and the respondent was re- 
quired to appear and prosecute the case. The answer 
to this contention is that it was sought to compel the re- 
spondent to appear and prosecute for a violation of the 
village ordinance, and not for a violation of section 3872, 
supra. 

It is further contended that under the law announced in 
City of Browmiulle v. Cook, 4 Neb. 101, it was the duty of 
the respondent to prosecute Cernak. As we view that de- 
cision, but two questions were there considered: (1) Had 
the village of Brownville the power to pass the ordinance 
under which the prosecution was commenced? (2) Should 
the prosecution have been conducted in the name of the 
municipality or in the name of the people of the state of 
Nebraska? The question here presented was not con- 
sidered in that case. 

Section 5597, Rev. St. 1913, provides: ‘Each county 
attorney shall appear on behalf of the state before any 
magistrate, and prosecute all complaints made in behalf 
of the state of which any magistrate shall have juris- 
diction, and he shall appear before any magistrate and 
conduct any criminal examination which may be had 
before such magistrate and shall also prosecute all civil 
suits before such magistrate in which the state or county 
is a party or interested.” The duty to prosecute, as pre- 
scribed by the section above quoted, relates to cases where 
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the charge is a violation of the public laws of this state, 
and in our opinion does not require the county attorney 
to appear and prosecute in proceedings for a violation of 
village ordinances. 
The judgment of the district court was right, aia is 
AvFiRMEp. 


SEpGWick and Hamer, JJ., not sitting. 


G. A. CRANCER COMPANY, APPELLANT, V. Parts G. Cooper, 
APPELLEE. 


Fitep NoveMBrr 17, 1916. No. 19643. 


Sales: DESCRIPTION OF PROPERTY: SUFFICIENCY: QUESTION FOR CouURT OR 
Jury. Whether the description in a contract of conditional sale, 
together with the other inquiries which the contract itself suggests, 
is sufficient to enable third persons to identify the property is 
ordinarily a question of fact for the jury; but, where only one 
conclusion can reasonably be drawn from the evidence, it is a 
a question for the court. 


ApPEAL from the district court for Dawes county: 
WiLtiAM H. WESTOVER, JUDGE. Reversed, with directions. 


Pield, Ricketts & Ricketts, for appellant. 
Earl McDowell and Fisher & Rooney, contra. 


BARNES, J. 

When this case was before us the first time, the judg- 
ment appealed from was reversed and the cause was re- 
manded. Crancer Co. v. Cooper, 98 Neb. 153. The syl- 
labus is as follows: 

“J, Ina contract of conditional sale duly filed of 
record, a description which will enable a third person, 
aided by inquiries suggested by the instrument itself, to 
identify the property is sufficient. 

“2. The public filing of a contract of conditional sale, 
in the county wherein the purchaser resides, protects the 
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seller, though the former removes the property to another 
county.” 

When the case came on again for trial, by stipulation 
of the parties, it was submitted to the court without a 
.jury on the same record and the same evidence adduced on 
the first trial. The court found for the defendant and 
rendered his judgment accordingly, and the plaintiff has 
prosecuted, a second appeal. 

It is now contended that the court below erred in his 
finding and judgment because all of the questions involved 
’ in the controversy were conclusively settled by our former 
opinion, which has become the law of the case. By refer- 
ring to our opinion, we find that we said, after passing on 
the sufficiency of the record.-to establish constructive notice 
of the plaintiff’s ownership of the piano which was re- 
plevied that this was a question for the jury. The statement 
that the question was one for the jury was perhaps mislead- 
ing as applied to the facts of this case. The correct rule 
which it was intended to invoke is stated in Jowa Savings 
Bank v. Dunning & Hartson, 37 Neb. 322, cited in the for- 
mer opinion: “Whether the description of property in a 
chattel mortgage and the other inquiries which the mort- 
gage itself suggests are sufficient to enable third persons 
to identify the mortgaged property is a question of fact 
for the jury.” But, like all issues of fact, where but one 
conclusion can reasonably be drawn from the evidence, the 
question is one for the court. 

In the case at bar, the evidence showed conclusively 
that the piano replevied was the one sold by plaintiff 
to the Springers; that plaintiff never sold them any other 
piano; and, with the single exception of the factory num- 
ber of the instrument, it was correctly described in the 
conditional sale note given for a renewal of the original 
one, which contained the correct number. Both notes © 
were filed and recorded in the records of Cheyenne county, 
where the Springers were living at that time. It follows 
that, this court having held that the record in the former 
appeal was sufficient constructive notice of the plaintiff’s 
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rights, there was but one thing for the trial court to do, 
which was to find for the plaintiff, and render his judg-. 
ment accordingly. For this reason, the judgment of the 
district court is reversed, with directions to render judg- 
ment for the plaintiff. 

REVERSED. 


IN RE ESTATE OF LOGAN ENYART. 


KATHERINE ENYART, APPELLEH, v. ALBERT FI, ENYART 
ET AL., APPELLANTS. 


Fitep NovEMBER 17, 1916. No. 18966. 


1. Appeal: ADMISSION or EvipeNce. The admission of incompe- 
tent evidence in a case tried without a jury does not furnish 
ground for the reversal of a judgment, provided that there is 
sufficient competent testimony in the record to convince this court 
that the judgment of the trial court is right. 


2. Husband and Wife: ANTENUPTIAL ConTrAcTS. Courts will rigidly 
scrutinize an antenuptial contract apparently unjust, especially 
where it deprives the wife of her interest in the husband’s xstate 
without providing for her in case she survives him. 


: VaLipiry: BurbEN oF Proor. The burden is upon 
the husband, or his representatives, to show that an antenuptial 
contract apparently unjust to the wife was fairly procured. 


4, : : . In view of the close and confidential re- 
- lation existing between affianced persons, it is the duty of the pro- 
spective husband to make a full and fair disclosure of all material 
facts relating to the amount, character and value of his property, 
so that the prospective wife may have sufficient knowledge upon 
which she may exercise her judgment whether she will enter into 
such a contract. 


: BURDEN OF Proor. Where the provision 
made for the intended wife by an antenuptial contract is grossly 
disproportionate to the interest in the prospective husband’s estate 
which the intended wife would acquire by operation of law in case 
a marriage took place, the burden rests upon those claiming the 
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validity of the contract to show that a full and fair disclosure was 
made to her before she signed it of the extent and value of the 
property, or that she was aware to all intents and purposes of the 
nature, character and value of the estate which she was relinquish- 
ing if the marriage took place. 


The mere fact that an intended wife who 
signs an antenuptial contract knows in a general way that the 
husband is reputed to be a wealthy man and to own farms and an. 
interest in banks is not sufficient to meet the requirements of the 
equitable rule of fair disclosure, or charge the wife with such 
knowledge of the nature and value of his property as to render an 
unfair contract binding upon her. : 


Parol Evidence: ADMISSIBILITY. Where a contract is uncertain and 
ambiguous in its terms, facts may be received in evidence to show 
the construction placed upon it by the parties. 


Witnesses: ComMPETENCY: PRIVILEGED CoMMUNIcATIONS. Where 
checks paid to the wife and receipts signed by her for annual 
payments provided for in an antenuptial contract have been re 
ceived in evidence on behalf of the representatives of the deceased 
husband, the widow may testify to facts with reference to the same 
transactions. 


Wills: Exection. <A statute fixing the time within which a 
widow must elect whether to take the provisions made for her 
in his lifetime by her husband or to recover her dower or other 
provisions made for her by statute pertains to the remedy, and, 
if the widow made her election in conformity with the statute in 
force at the time of her husband’s death or the filing of her elec- 
tion, this is sufficient. 


Husband and Wife: ANTENUPTIAL ConTRACT: INvaLioITy. Under 
the facts in this case, held, that the antenuptial contract in ques- 
tion is invalid for the reasons set forth in the opinion. 


APrPraL from the district court for Otoe county: JAMES 


T. Becley, Jupce. Affirmed. 


Jesse L. Root, L. F. Jackson, George W. Berge, Matthew 


Gering, John C. Watson, W. W. Wilson and D. W. Lav- 
ingston, for appellants. 


Paul Jessen, B. F. Good, Wiliam H. Pitzer and Edwin 


Zimmerer, contra. 
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LETTON, J. 

Appeal from a judgment of the district court which 
affirmed an order of the county court of Otoe county 
awarding Katherine Enyart, the widow of Logan En- 
yart, an allowance of $200 a month pending the settle 
ment of the estate of her deceased husband. The appeal 
is taken by the administrator and the heirs and devisees 
of Logan Enyart, deceased. The question as to whether ~ 
such allowance should be made has been made by the par- 
ties to depend upon the validity of an antenuptial agree- 
ment entered into by the parties. The estate of the de- 
ceased is a valuable one, and, while the amount involved 
in the present issue is comparatively’ small, the decision 
in the case is of great importance, as it affects the disposi- 
tion of much valuable property. The contract is as fol- 
lows: 

“State of Nebraska. 1898 A. D. 

“This article of agreement made this 2d day of April, 
1898, by and between Logan Enyart of Otoe county, state 
of Nebraska, being the party of the first part, and Kather- 
ine Richardson of Otoe county and state of Nebraska, 
being the party of the second part, witnesseth: 

“That the aforesaid parties above named have this day 
mutually agreed to enter into a marriage contract for 
their betterment, for their own social happiness during 
their natural lives, until death separate them, to be sol- 
emnized by marriage. This agreement shall be construed 
both in law and equity as a marriage contract, to gov- 
ern both parties. It is made in lieu of any dower interest, 
claim or rights of whatever name, kind or nature that 
might arise by law or equity from a marriage between the 
parties above named, as full consideration of the second 
party’s interest. 

“The party of the first part has agreed to pay to the 
party of the second part, to her only, the sum of $10,000 
(ten thousand dollars) in installments of ($500) five hun- 
dred dollars annually upon the anniversary of this agree- 
ment. It is further agreed that the party of the second 
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part shall sign all deeds or conveyances requested by the 
party of the first part. 

“Now it is expressly understood by both parties, that 
the above sum is all that the party of the second part shall 
ever claim off of the party of the first part or his estate 
from marriage. 

“This agreement shall not prevent the first party from 
giving anything by check, deed or bequest that he may 
desire to the party of the second part, for kindness, love 
and affection. 

“In witness whereof the said parties have set their 
hands-.and seals the day and year first written. 

“The words ‘to her only’ means to herself. 

“Logan Enyart. (Seal) 
“Katherine Richardson. (Seal) 
“Witness as to the signatures: 

“J. H. Catron. 

“Geo. W. Hawke.” 

This contract was acknowledged before Mr. Hawke, 
who was a notary public. 

Objections to the claim were filed in the county court 
by the appellants, which set forth the antenuptial con- 
tract and pleaded that it was valid; that the contract was 
entered into in contemplation of marriage, for the pur- 
pose of making settlement of all property rights; that 
$7,500 has been paid on the contract; that Enyart gave 
. to his wife -in money and real estate before his death 
under the last clause of the agreement property of the 
value of $90,000; and gave about $40,000 worth to her 
daughter and grandson. 

By reply Katherine Enyart denies that the conveyance 
and gifts to her were made under and in pursuance of the 
contract; denies that she ever received or retained any 
benefits under it; alleges that she had no knowledge of 
Enyart’s business affairs or property at the time of mar- 
riage more than that he was able to comfortably provide 
for her, and that, being ignorant of her rights, and hav- 
ing no information as to the amount and value of his 


Vou. 100] SEPTEMBER TERM, 1916. 341 


In re Estate of Enyart. 


property, she signed the contract; that at the time, En- 
_yart was worth nearly $300,000 and by reason of the 
. facts she was defrauded of her marital rights; that after- 
wards her husband contended that the contract relieved 
him of any obligation to support her and other members 
of her family; that the contract is contrary to public 
policy and void; that the money paid to her by Enyart 
during his life had been spent for the support and main- 
tenance of the family and the furnishing and supplying 
his home; that deeds to certain real estate delivered to 
her which were placed for safekeeping in a bank at Ne- 
braska City were altered by inserting a clause that they 
were made in lieu of dower in Enyart’s estate, which clause 
was inserted subsequent to delivery, and without her 
consent; that she has refused to accept the deeds or to 
claim title thereunder with said clause therein. She ten- 
ders these deeds to the administrator “until the validity 
of the clause which was placed in said deeds, without her 
knowledge or consent, can be determined.” She also ten- 
ders a note for $10,000, signed by Enyart, payable to her- 
self, and found with his papers after his death. 

A number of assignments of error are relied upon for 
a reversal of the judgment of the district court. The 
first six of these relate to the alleged errors in receiving 
incompetent evidence. The remaining assignments are 
practically embraced within the contention that the de- 
cree upon the evidence should have been for the appellants. 

The assignments of error with regard to the introduc- 
tion of testimony must be overruled. We have repeatedly 
held that in a trial before a judge the admission of incom- 
petent evidence does not furnish ground for the reversal 
of a judgment, provided that there is sufficient competent 
testimony in the record to convince this court that the 
judgment of the trial court is the judgment which should 
have been rendered upon the evidence. Smith v. Garbe, 86 
Neb. 91; Clark Implement Co. v. Wiltfang, 87 Neb. 796; 
Kemmerling v. State, 89 Neb. 98; Smith Bros. v. Wood- 
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ward, 94 Neb, 298. This is practically conceded in the 
brief of appellants. 

Does the evidence justify the decree? The record is 
very voluminous, consisting of nearly 2,000 typewritten 
pages. The printed briefs cover 369 pages. Yet, the prin- 
ciples which determine the case are few and simple. We 
think it unnecessary to set out more of the evidence than 
its substance as to the incidents preceding the execution 
of the contract, since in our view the contract itself, when 
considered in connection with all the circumstances of its 
execution, furnishes sufficient data wherewith to test its 
validity. 

In 1898, at the time of the marriage, Logan Enyart was 
a man of large means, owning several farms and a great 
deal of other property in this and other states. It is stip- 
ulated that at this time he was worth about $225,000. His 
first wife died in March, 1896. He was 68 years of age, 
and had no children. It was his custom when he visited 
Nebraska City, near which the farm upon which he resided 
was situated, to make his headquarters at a certain hotel. 
The appellee, then Katherine Richardson, was living at 
this hotel, where her husband had deserted her. She was 
about 34 years of age, and had a daughter about 15 years 
old. It was necessary for her to support herself and child. 
She assisted in the work in the hotel, and was treated prac- 
tically as one of the family of the proprietor. She lived in 
the hotel for about two years after her husband deserted 
her, and during this time procured a divorce. Part of the 
time she was employed in a millinery store and in a dress- 
making shop, but she worked at the hotel mornings and 
evenings. JIinyart and the hotel proprietor were intimate 
friends, and when he came to the hotel he often was served 
at the family table, where Mrs. Richardson also sat. About 
a year before the marriage the parties became acquainted. 
After several months time, during which she often met 
Enyart at the hotel, Mrs. Richardson went to Auburn to 
act as housekeeper for a family there. She was gone about 
six months, and was visited by Enyart twice while there. 
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She came back to the hotel from Auburn about a week or 
two before the marriage, announced her engagement, and 
lived’ at the hotel until the marriage took place. 

Two days before the marriage Enyart, using a form book 
in part, dictated to Mr. Catron, a business associate and 
confidential friend, who reduced it to writing, the essen- 
tial features of the contract. On the same day, at Enyart’s 
request, Mr. Catron went to the hotel for Mrs. Richardson 
and brought her to his own home, where Enyart was wait- 
ing with Mr. Hawke, the notary, who was also a close 
friend of his. The proposed contract was read, either by 
her or to her, and it was there signed by both parties. 

The contract was kept by Mr. Enyart, and was filed for 
record in December, 1902, in the office of the register of 
deeds of Otoe county. Enyart died on November 9, 1912. 
He made two wills and also left a large amount of valuable 
property undisposed of by will. One will disposed of cer- 
tain property in Colorado and other states in which he had 
a partnership interest with his brother, A. F. Enyart. The 
will gave the brother all of this except $5,000, which was 
directed to be paid to the widow. The other will gave his 
interest in a cattle company owning 2,840 acres of land in 
Nebraska to six persons, Hazel R. Black, Mrs. Enyart’s 
daughter, being one of them. 

Whether an antenuptial contract, by virtue of which one 
party to an intended marriage, for a legal consideration, 
parts with marital rights in the property of the other, may 
may be valid and a bar to dower has been settled in this 
state. Rieger v. Schaible, 81 Neb. 33. In fact, most courts 
now support antenuptial contracts if fairly made. Such 
instruments frequently tend to peace and happiness by 
settling questions concerning rights of property which, 
especially in the case of marriage of people in later life 
having children of a former marriage, often furnish 
grounds of irritation and friction which may defeat the 
very purpose of the union. 

Considering the facts properly in evidence, was the ante- 
nuptial contract entered into between Logan Enyart and 
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Katherine Richaxadeou-- at the time it was made, fair, just, 
reasonable, and such a one as the courts, in view of all the 
circumstances of both parties at that time, should 1ecog- 
nize and enforce? 

In Rieger v. Schaible, 81 Neb. 338, 49, after a careful ex- 
amination and review of many cases, it is said: “We think 
the rule deducible from the authorities under review is that 
in equity an antenuptial contract, in consideration of mar- 
riage and the release by each party of all interest in the 
property of the other, is based upon a sufficient consider- 
ation as to both parties, when each is the owner of an estate 
in which the other would acquire an interest by reason of 
the marital relations but for the antenuptial agreement, 
and is sufficient, when equitable and fair in its terms and 
entered into in good faith, to constitute an equitable bar to 
dower.” The opinion quoies 21 Cyc. 1249: “An antenup- 
tial agreement wherein the intended wife releases ‘all 
claims against the estate of the intended husband 
although valid when fairly made, will be most rigidly 
scrutinized, and, if the circumstances show that she has 
been deceived, it will be set aside.” The contract was 
held under the facts in evidence to be valid, but the court 
say: “In this respect, however, and before passing from 
this branch of the case, it might be well to state that a 
court of equity, when called upon to consider an antenup- 
tial contract, shonid examine and construe the instrument 
in the light of the circumstances surrounding that partic- 
ular case, and enforce or annul the agreement according to 
the facts ‘disclosed in the case before it. No arbitrary rule 
can be laid down which would apply to all antenuptial 
agreements.” This is the proper rule, to which we adhere. 

While there are decisions of courts of high authority 
which hold that marriage alone furnishes a full and suf- 
ficient consideration for the release by an intended wife of 
her rights of dower and of all other rights she would 
obtain by virtue of the marriage relation, even when no 
provision is made for her support and welfare after the 
death of the husband, yet we are convinced that the better 
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rule is laid down in Rieger v. Schaible, supra. This is the 
doctrine laid down in the following cases, and others that 
could be cited: Murdock v. Murdock, 219 Tll. 123; Afines 
v. Phee, 254 Ill. 60; Simpson v. Stmpson’s Ea’rs, 94 Ky. 
586; Tilton v. Tilton, 180 Ky. 281; Slingerland v. Slinger- 
land, 115 Minn. 270; In re Estate of Pulling, 93 Mich. 274. 

It is also a well-established rule that, in view of the close 
and confidential relation existing between affianced per- 
sons, it is the duty of the prospective husband to make a 
full and fair disclosure of all material facts relating to the 
amount, character and value of his property, so that the 
prospective wife may have sufficient knowledge upon 
which she may exercise her judgment whether she will 
enter into such a contract. The general principle was 
laid down in Kline v. Kline, 57 Pa. St. 120, 98 Am. Dec. 
206, by Judge Sharswood, and has been adopted and ap- 
plied in many cases. Pierce v. Pierce, 71 N. Y. 154; Lamb 
v. Lamb, 130 Ind. 273; Murdock v. Murdock, supra; War- 
ner v. Warner, 235 Ill. 448; Simpson v. Simpson’s Ha’rs, 
supra; Slingerland v. Slingerlund, supra; Rankin v. 
Schiereck, 166 Ta. 10. 

Where the provision made for the intended wife by an 
antenuptial contract is grossly disproportionate to the 
interest in the prospective husband’s estate which the in- 
tended wife would acquire by operation of law in case the 
marriage took place, the burden rests upon those claiming 
the validity of the contract to show that a full and fair dis- 
closure was made to her before she signed it of the extent 
and value of the property, or that she was aware to all in- 
tents and purposes of the nature, character, and value of 
the estate which she was relinquishing if the marriage took 
place. Murdock v. Murdock, supra; Warner v. Warner, 
supra; Mines v. Phee, supra; Warner's Estate, 207 Pa. St. 
580. These principles, though not universally accepted, 
seem to us to be based upon sound reason, and to be most 
consonant with the trend of judicial thought, more par- 
ticularly in the western states. 14 Cyc. 940; 21 Cyc. 1250. 
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The evidence is convincing that Mrs. Richardson knew 
before the marriage that Enyart was a wealthy man owning 
farms and interests in banks and other property, but that 
she was informed with any degree of definiteness as to his 
actual possessions and their value is very doubtful indeed. 
It appears that a large part of Enyart’s wealth lay in other 
states, and there is no proof that the intended wife had any 
knowledge of this, other than that he had an interest in a 
ranch in Colorado. The mere fact that she knew in a gen- 
eral way that Enyart was reputed to be a man of means is 
not sufficient to meet the requirements of the equitable 
rule of fair disclosure, or to charge her with such know- 
ledge of the nature and value of his property as to render 
such a contract binding upon her. On this point appel- 
lants have not sustained the burden of proof. Murdock v. 
Murdock, supra; Warner v. Warner, supra; Mines v. Phee, 
supra. , 

At the time the contract was entered into Enyart’s ex- 
pectancy of life is shown to have been 10.23 years, and that 
of Mrs. Richardson to be 31.68 years, In all probability 
it was to be expected that she would survive him, and 
would also survive the expiration of the annual payments 
to be made under the contract. If she should live the period 
of her expectancy, she would receive nothing from the 
estate for more than 11 years before her decease. 

The agreement is to pay $10,000 at the rate of $500 an- 
nually on April 2 of each year. This is equivalent to the 
payment of the annual interest on $10,000 at 5 per cent. for 
20 years. At the end of this time Enyart or his estate 
would still have the $10,000 having merely parted with the 
usufruct. For the income of $10,000, therefore, for 20 
years, which is more than 10 years less than her expec- 
taney, Mrs. Richardson surrendered not only all interest 
in Enyart’s real estate, but further agrees “that the above 
sum is all that the party of the second part shall ever claim 
off of the party of the first part or his estate from mar- 
riage.” Such a provision was so disproportionate to the 
wealth of Enyart as to require those asserting its validity 
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to sustain the burden of proof that it was entered into with 
full knowledge on the part of Katherine Richardson of the 
nature, extent and character of IEnyart’s estate. Without 
this knowledge she could form no adequate idea of the 
problem before her, whether it were better to marry for a 
home and a pittance, or to refuse to marry unless proyvis- 
ions were made appropriate to her condition in life as the 
wife of a man of wealth, standing and importance in the 
community. We are satisfied this burden has not been 
met. 

Furthermore, the contract is ambiguous in its terms. 
It is left to conjecture whether “all that party of the 
second part shall ever claim off of the party of the first 
part ffom marriage” means, shall claim during his life- 
time after proper marital and legal support and mainte- 
nance have been provided for her by the husband. It is 
uncertain whether the annual payment is to be in addition 
to her reasonable maintenance, or is intended to limit the 
amount of maintenance to be supplied her. If it means that 
this sum is to furnish maintenance and support, pay for 
clothing, household furniture, and necessities, then the 
prospective wife gets practically nothing, for marriage im- 
poses the duty of so providing on the husband. The meaning 
being uncertain, the construction placed upon contract by 
the parties themselves may be looked to in order to make 
clear that which is doubtful. Becker v. Linton, 80 Neb. 655. 
A vast amount of evidence on this point is in the record, 
and it is clearly established that Enyart intended that out 
of the annual payments his wife should pay for her own 
clothing and other necessaries, that he considered that 
much of the expense for proper furnishings for the home 
should be defrayed from this annuity, and that he often de- 
ducted the amount of bills he paid for such purposes from 
the amount for which the receipt was given. Receipts 
signed by Mrs. Enyart for some of these payments were 
received in evidence for the appellants. This*opened the 
door for Mrs. Enyart to testify as to how the payments 
were made. Cline v. Dexter, 72 Neb. 619. While it appears 
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that Katherine Richardson desired to marry for a home 
for herself and daughter, and it is very probable that, even 
if fully informed as to Enyart’s estate, she still would 
have signed it, the contract, construed as Enyart in- 
tended it to mean, is unconscionable, not in accordance 
with the duties which the law imposes upon a husband 
in the marital relation, and its terms are such that it 
ought not to be enforced. /saacs v. Isaacs, 71 Neb. 537. 

After marriage Mr. and 41.8. Enyart lived together for 
15 years, and in his later days Mr. Enyart showed his ap- 
preciation of his wife by generous gifts to her and to her 
daughter and grandchild. He was generous also with 
several of his own relatives and others. While his estate 
was depleted to some extent by these gifts, there is still a 
fortune left to be disposed of. 

It is claimed Mrs. Enyart is estopped te claim any share 
in the estate for two reasons: (1) That she has accepted 
and retained provisions made for her under the contract 
and under the will of Mr. Enyart; (2) that she failed for 
more than one year after his death to signify her desire to 
take under the law, and not by will. As to the first point, 
Mrs. Enyart has been paid $500 a year for 15 years, and of 
this money a large portion has been devoted to the pur- 
chase of articles it was the duty of Enyart to supply. 
There is no proof of investments made with it and now 
held by her, but, even if there were, the amount invested 
would perforce be small as compared with his estate. 
Furthermore, she has refused to accept the provisions made 
by will, and a note for $10,000 payable to her found among 
her husband’s effects after his death. She is clearly not 
estopped by ratification as to the money received by her 
under the contract, the legacy, and the note. As to the 
deeds made in his lifetime there is nothing to show that 
they were made in pursuance to the contract or in 
contempiation of it, except by inference. It is as easy to 
infer that these gifts were made to her prompted by sound, 
generous motives as the valuable gifts that were made to 
his own relatives and others. The gifts to her daughter 
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and grandson, members of the household, are attributable 
to like impulses, and there can be no estoppel on Mrs. 
Enyart’s part by reason of these gifts and their acceptance 
by the donees. 

We come, now, to the contention that it was the duty of 
the claimant to elect within one year after her husband’s 
death, under the statute in force at the time of the con- 
tract, whether she would take under the will or under the 
law. There is no vested interest in a statute, and a change 
in the manner of disposition of estates of deceased persons 
may be made by the legislature at any time. The law at the 
time of death determines the right and manner of dispo- 
sition, and not the former law. The statute referred to 
(Ann. St. 1903, sec. 4918) provided that the widow should 
be deemed to have elected to take under the provisions 
made for her by jointure or other provision, unless within 
one year after her husband’s death she commence pro- 
ceedings for the recovery of dower. The statute (Rev. St. 
1918, sec. 1272) now provides that she shall be held to 
take such provisions unless she file in the county court. 
within one year after letters testamentary are issued a re- 
fusal in writing to take real estate or other provisions 
made for her. This was done by Mrs. Enyart by filing a 
written refusal so to take on September 3, 1913, within one 
year after Enyart died. 

In this case it is to be remembered the intended wife had 
no property, and the intended husband had a great deal of 
property and had no children. In cases where each party 
was the owner of property, the release of all marital rights 
in the property of the other furnished an additional con- 
sideration or incentive to that of marriage for the making 
of the contract. Each case must be determined on its own 
peculiar facts, and an analysis of many of the cases cited 
by appellants shows such a different state of facts from 
those in this case that they afford no aid in its determi- 
nation. Other cases seem to hold that the status of wedlock 
- to be conferred upon a woman justifies an unconscionable 
surrender by her, in advance of the marriage, of the rights 
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and privileges which law and custom has conferred upon a 
wife. We prefer to follow the line of cases cited in this 
opinion. 
We believe the judgment of the district court is the 
proper. one on the facts, and it is, therefore, 
AFFIRMED. 
Ross, J., dissents. 


JOSEPH SADT, APPELLEE, v. SUNDERLAND BROTHERS CoM- 
PANY, APPELLANT. 


Fitep NoveMBER 17, 1916. No. 19031. 


Master and Servant: INJURY To SERVANT: APPEAL: Review. In this 
an action by a servant to recover for personal injuries sustained 
by the alleged negligence of the master, the evidence is examined, 
and held to sustain the verdict, and no error is found in the giv- 
ing or refusing of instructions. 


APPEAL from the district court for Douglas county: 
Grorce A. Day, Juper. Affirmed. 


Gurley, Woodrough & Fitch, for appellant. 
Mahoney & Kennedy, contra. 


Letrron, J. 

Action for damages for personal injuries. Plaintiff re- 
covered judgment. Defendant appeals. 

The plaintiff, who is a Syrian, was employed as a day 
laborer by the defendant, who is a dealer in building 
materials and maintains yards in the city of Omaha. 
While plaintiff and another Syrian, named Ebdouch, were 
shoveling sand out of a car, defendant’s foreman attempted 
to move another car, loaded with sand, which was standing 
upon the same track about 200 feet from that in which the 
men were at work. The track sloped downward from 
where the car stood to the car which the men were un- 
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loading. The negligence charged is that the defendant 
negligently set in motion the loaded car and caused it 
“to be suddenly and violently precipitated against the 
sand car on which plaintiff was busily engaged as before- 
described,” whereby plaintiff was thrown down and 
severely injured. 

The foreman testified that before he started the car he 
looked at the brake shoes, which were apparently set 
against the wheels. He climbed on the car, taking a pick 
handle with him to use as a brake stick to put in the wheel 
to give more leverage. He then called to the man who 
had the lever or jack to start the car while he kept the 
brake on to try it. This was to test the brakes. He testi- 
fies, then “I got down and removed the blocks from under 
the wheels. I got back on the car, and told him to 
push, * * * tousehis jack.” He says that he released 
the brake when the car was started, and that after the 
car had advanced five or six feet he tried the brake again 
and it would not hold; that there was only one way to try 
the brake, and that was to wind it up, which he did, and 
it refused to work. He then called to Mr. Hurt, the su- 
perintendent of the yard, and told him the car was going. 
Hurt put boards under the wheels to try to stop the car, 
without success. They both shouted to the men near and 
about the car to look out. The car continued to move 
rapidly until it struck the car in which the plaintiff and 
Ebdouch were standing. Ebdouch saw the car coming, 
braced himself, and was not hurt; but plaintiff, probably 
engrossed with his work, did not hear the alarm in time, 
and when the collision took place was thrown down and 
quite severely injured. When Hurt saw he was unable 
to stop the car, he ran to where a team was tied to a car 
beyond the car in which the plaintiff was working, untied 
the team, and got it away before the collision occurred. 
Several bystanders testify that they heard Hurt and East- 
man shouting. Ebdouch testified that when he first saw 
the run-away car it was standing on the track about a 
block away, that when he next saw it it was within six 
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feet of the car in which he was working, and coming 
rapidly. Plaintiff also testified that he did not see the car 
at all, and was not aware of its presence until Ebdouch 
called to him, and that moment the car was struck. There 
is some conflict as to how the plaintiff faced while at work. 
Some witnesses say he was looking west to the approaching 
car. He says he was looking south and east until Ebdouch 
called, and he then looked west. 

The court left it to the jury, by its instructions, to say 
whether the defendant’s foreman had used proper and 
reasonable care in the starting of the car, in the methods 
and manner employed for moving the car and controlling 
its progress, and in notifying plaintiff of the movement 
of the car. It refused to give an instruction to the effnct 
that “the undisputed evidence shows that the car in 
question was. inspected and started and handled in the 
usual and customary way of inspecting, starting and 
handling cars under similar conditions, and in like busi- 
nesses as that of the defendant. And you are therefore in- 
structed that the evidence fails to show that the defendant 
was guilty of negligence.” The giving of the first and the 
refusal to give the second of these instructions is com- 
plained of. We are satisfied that there was no error in 
these rulings. The foreman’s own evidence shows that, 
the wheels of the car were blocked when he ordered the 
man with the jack to start the car in order to see if the 
brakes held. The question of negligence was one for the 
jury, and the evidence justified a finding that proper care 
had not been exercised in inspecting and testing the 
brakes. The instruction refused, by its terms, virtually 
took the case away from the jury,.and was properly re- 
jected. 

It is complained that the amount of damages awarded 
is grossly excessive. The jury returned the verdict in 
favor of plaintiff for the sum of $5,275. Plaintiff is a 
common laborer 52 years of age. There is testimony that 
he had worked off and on for the Omaha Gas Company for 
about two years, but that he was discharged in December, 
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1913, because he was in such physical condition that he 
was unable to do the work of the other men in the gang, ° 
and that while working he had complained of pain in his 
side. He was in St. Joseph’s hospital from January 8, 
1914, until February 16, for treatment for a growth on 
his lip and other minor troubles. The injury complained 
of was received on June 11, 1914. The medical testimony 
in his behalf showed that immediately after the accident 
he seemed to be suffering from shock. He was taken to 
the hospital, where he remained about six weeks. For 
some time he could retain nothing upon his stomach with- 
out suffering pain; even liquids were distressing to him. 
He passed bloody urine, and there was blood present in 
his vomit, indicating a rupture of the blood vessels in the 
lining of the stomach, The nerves of the right shoulder 
were injured so that the muscles have shrunken to a notice- 
able degree, and he has suffered intense pain. The X-ray 
showed a clot of blood in the region of the left kidney. 
The doctor who attended him says that he thinks he will 
never permanently recover from the injuries. He 
usually earned $2 a day. It is shown that at the age of 
52 an annuity payable annually, at current rates, costs 
$1,340 for each $100. The plaintiff testifies that he is un- 
able to work on account of pain in his side and shoulder, 
and there seems to be no proof to the contrary. His testi- 
mony in some minor and collateral matters seems not to 
be strictly in accordance with the facts. This may be on | 
account of lack of full understanding of the English lan- 
guage and inability to express himself in it clearly. But, 
conceding the inaccuracy, there seems to be little or no dis- 
pute as to the cause or the nature of the injury. After 
his medical and hospital bill are paid he will have about 
$5,000 left, which is not so excessive a recovery as to 
justify interference with the verdict. 


AFFIRMED. 
Ross and Sepewick, JJ., not sitting. 
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RoserT O. GRAYSON, APPELLEE, VY. MARYLAND CASUALITY 
COMPANY, APPELLANT. 


Frcep NoveEMBER 17, 1916. No. 19038. 


Insurance: VEeERDIcT: SuFFICIENCY oF EviIpENCcE. Evidence examined, 
and held insufficient to sustain the verdict. : 


APPEAL from the district court for Douglas county: 
ALEXANDER ©. TRouP, JUDGE. Reversed. 


Montgomery, Hall & Young, for appellant. 
F, A. Mulfinger and Robert J. Webb, contra. 


LETTON, J. 

Action to recover on policy of burglary insurance. 
Plaintiff recovered, defendant appeals. 

The policy was issued to one Rogers, a liquor dealer in 
Omaha, and was afterwards assigned by him to plaintiff 
when the latter purchased the saloon. The policy is for 
$500. It contains the provision that the insurer shall not 
be liable “for loss of money * * * from a combination 
fire and burglar-proof safe, or from a burglar-proof safe, 
containing an inner steel burglar-proof chest, unless the 
same shall have been abstracted from the steel or so-called 
burglar-proof chest contained within the safe, after entry 
into said chest has been effected by the use of tools or ex- 
plosives directly thereupon.” 

The evidence on the part of the plaintiff i is substantially 
to the effect that he left his saloon about 7: 30 p. m. on May 
18,1913. He came back a few minutes before 9. The win- 
dow and show case were broken, the room in disorder, and 
the window sash raised. He telephoned to the police sta- 
tion, and within a few minutes two policemen came. He 
afterwards opened the outer door of the safe, put some 
money in, but not in the steel inner safe, and locked it. The 
next morning he opened the outer door, took the money 
out, when he saw that the inner safe had been opened. He 
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noticed a drill mark and some abrasions on the inner door. 
There were two fifty-dollar bills in the money chest, and 
$500 in gold, which was all taken. The combination was 
the same as when he received the safe from Rogers. On 
cross-examination he said he noticed no mark on the dial 
when the insurance adjuster went with him to examine 
the safe; first saw it a week or ten days afterwards; that 
the saloon was open when he lcft, and that his employees 
were still there; that the closing hour was 8 o’clock. A 
witness who testified to being an expert locksmith and 
safe expert, and who examined the same only on the day 
of the trial, testified to seeing a drill mark on the dial 
about a thirty-second of an inch deep and one-quarter of an 
inch wide, and a mark or abrasion just above the dial; 
that the drill mark had nothing to do with opening the 
inner door; that in his opinion the knob had been struck 
with a hide-faced mall so as to bend the shaft or spindle 
and allow the combination to be manipulated so as to open 
the door. One of the policemen testified that he could not 
remember whether he saw any marks on the safe that 
night. The other was not called. A number of safe ex- 
perts were called by the defendant, who examined the safe 
in 1914, and found the drill mark, but no other marks or 
indications of the use of a hammer. They agreed that 
the shaft or spindle was not bent; that, if the combination 
had been turned far enough so as to throw the tumblers, 
the drill mark on the door could not affect the lock at all. 
Defendant’s adjuster testified that he examined the lock 
carefully in plaintiff’s presence on the morning of June 5, 
1913; that he found no marks of any kind on the safe or 
on the door; that he asked plaintiff if he saw any marks, 
and he said he did not, and that “they must have found 
the combination.” He then showed plaintiff the clause in 
the policy that made indemnity payable only when the 
steel chest had been opened by tools or explosives. He ex- 
amined the safe again in December, 1914, and-found the 
little drill hole in the dial. Another witness who examined - 
the safe during the trial, and after plaintiff’s expert had 
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examined it, testified there was a glaze finish on the inner 
door, and that there were no marks upon it other than the 
drill mark. On rebuttal plaintiff denied saying the safe 
was opened by the combination. 

The evidence is unsatisfactory and it does not sustain 
the verdict on the point that entry into the inner chest 
had “been effected by the use of tools directly thereupon.” 
Under the contract this is essential to a recovery. 

The judgment of the district court is reversed and the 
cause remanded, 


REVERSED. 
SEDGWICK, J., not sitting. 


ANDREW VETTER ET AL., APPELLEES, V. NATHAN BroOAD- 
HURST, APPELLANT. 
Fitep NovEMBER 17, 1916. No. 19315. 


1. Eminent Domain. The right of eminent domain cannot be exercised 
for a purely private purpose. : 


2. 


: DISMISSAL OF PROCEEDINGS. Where, in an appeal from the 
dismissal of certain condemnation proceedings, it appears that the 
purpose of the proposed condemnation is to take a part of the land 
of A against his will as a site for a reservoir from which to irri- 
gate the land of B, the proceedings being brought for B’s sole 
benefit, a judgment of the district court dismissing such proceed- 
ings will be upheld. 


ApprEAL from the district court for Dawes county: 
WILLIAM H. WESTOVER, JUDGE. Affirmed. 


J. E. Porter, for appellant. : 
E. D. Crites and F. A. Crites, contra. 


LETTON, J. 
This is an appeal from a judgment of the district court 
dismissing certain condemnation proceedings brought by 


Vou. 100] ° SEPTEMBER TERM, 1916. 357 


Vetter v. Broadhurst. 


the applicant, Broadhurst, to obtain a reservoir site on 
the lands of defendants for irrigation purposes. 

The petition to the county judge stated, in substance, 
that applicant was the owner of 160 acres of land, and 
that defendants owned an adjoining t60-acre tract; that 
a creek flows through the land of both, and that during the 
winter season and during freshets in the summer a large 
ainount of unappropriated water of the creek goes to 
waste; that by its storage and conservation the same can 
be used in the irrigation of the lands of the applicant; 
that he had procured a permit from the state board of 
irrigation to store the flood waters; that the construction 
of the dam will cause water to cover five acres of land be- 
longing to defendants, and defendants have refused to 
permit him to.use the land for reservoir purposes or to 
agree as to the amount of damages. Objections were made 
in the county court by motion and answer, on the ground 
that the purpose of the applicant was to impound the water 
for his own private use and not for a public purpose, and 
for other reasons. The objections were overruled. Ap- 
praisers were appointed who viewed the premises and 
awarded defendants compensation in the suin of $420. 
An appeal was taken to the district court, where a motion 
was made to dismiss the proceedings on the same grounds 
which was at first overruled, but during the trial leave 
was given to renew the motion which was then sustained 
and the proceedings dismissed. 

The sections of the statutes under which applicant as- 
serts the right to take defendants’ property are section 
3444, Rev. St. 1913, which provides in part as follows: 
“Every person, corporation or association intending to con- 
struct and maintain a storage reservoir for irrigation or 
any other useful purpose, shall make an application to the 
state board of irrigation, highways and drainage as herein- 
before provided. * * * Upon the approval of such 
application the applicant shall have the right to impound 
any and all waters not otherwise appropriated and any 
appropriated water not needed for immediate use, to con- 
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struct and maintain necessary ditches for the purpose of 
conducting water to such storage reservoir and to condemn 
land for such reservoir and ditches in the same manner as 
is provided by law for the condemnation of rights of way 
for other ditches”—and sections 3428, 3430, 3431, Rev. St. 
1918, which specify the manner of obtaining rights of way 
for other ditches. 

The principal ground set forth in the motion, and that 
upon which the district court acted, is that the attempted 
appropriation and condemnation is not for a public pur- 
pose but for a private purpose, being for the sole benefit 
and advantage of the applicant, and the power of eminent 
domain cannot be exercised to take defendants’ property 
for private use. Is the proposed taking for a public use? It 
is pointed out in 10 R. C. L. p. 25, that though some courts 
hold that “anything which tends to enlarge the resources, 
increase the industrial energies, and promote the produc- 
tive power of any considerable number of the inhabitants 
of a section of the state, or which leads to the growth of 
towns and the creation of new resources for the employ- 
ment of capital and labor, contributes to the general wel- 
fare and the prosperity of the whole community, and, 
giving the Constitution a broad and comprehensive inter- 
pretation, constitutes a public use,’”’ yet other courts have 
held, and the common law rule and the generally accepted 
doctrine is, that in order to constitute a public use the 
property taken must be placed within the control of the 
public, or of a public agency or instrumentality, and its use 
or the rates charged for its use be subject to public control, 
or it must be within the right of the public to use and en- 
joy. <A citation of cases holding to each of these views 
may be found in 10 R. C. L., notes, p. 22. A full and able 
discussion of the whole subject may be found beginning on 
page 24 of the same volume, and in 1 Wiel, Water Rights 
(8d ed.) sec. 606. The proper limits of this opinion lead 
us to refer the reader to these articles and the authorities 
cited therein. One of the clearest statements justifying 
the doctrine that a public advantage or benefit—the gen- 
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eral welfare, to use another term—may justify the taking 
of private property against the consent of the owner is 
given in the opinion by Mr. Justice Peckham in the’ case 
of Clark v. Nash, 198 U. S. 361, 4 Am. & Eng. Ann. Cas. 
1171. In that case it was held by the supreme court of 
Utah that on account of the peculiarly arid climate of 
Utah, where agriculture is practically impossible without 
irrigation, the use of water, even by a private owner, for 
agricultural purposes was a public use, and was of such 
value to the commonwealth that a statute permitting con- 
demnation of the right of way for a ditch for the use 
of a private individual was not unconstitutional. This 
was upheld by the supreme court of the United States. 
The opinion, after saying that probably in most states 
the contention of plaintiff in error would be sound, pro- 
ceeds: ‘Where the use is asserted to be public, and 
the right of the individual to condemn land for the pur- 
pose of exercising such use is founded upon or is the 
result of some peculiar condition of the soil or climate, 
or other peculiarity of the state, where the right of con- 
demnation is asserted under a state statute, we are al- 
ways, where it can fairly be done, strongly inclined to 
hold with the state courts, when they uphold a state 
statute providing for such condemnation. The yalidity 
of such statutes may sometimes depend upon many dif- 
ferent facts, the existence of which would make a public 
use, even by an individual, where, in the absence of such 
facts, the use would clearly be private. Those facts must 
be general, notorious, and acknowledged in the ‘state, and 
the state courts may be assumed to be exceptionally fami- 
liar with them.” And again: “But we do not desire to 
be understood by this decision as approving of the broad 
proposition that private property may be taken in all 
cases where the taking may promote the public interest 
and tend to develop the natural resources of the state. 
We simply say that in this particular case, and upon 
the facts stated in the findings of the court, and having 
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reference to the conditions already stated, we are of 
opinion that the use is a public one.” 

It is practically on the same principle that the Maine, 
Massachusetts, New Hampshire, and Connecticut mill- 
dam statutes were held to be constitutional, although 
there is no doubt that these decisions were largely in- 
fluenced by the facts that such legislation had been in 
force in the colonies long before the Revolution, and that 
the Constitutions of those states must have been adopted 
in view of the ancient customs and general state policy 
as shown by former and existing statutes. 

Tested by the criteria laid down in the Utah case, is 
there such a peculiar condition of the soil or climate, 
or is there any other peculiarity of circumstances in Ne- 
braska, which would justify the taking of the land of 
one farmer for the benefit of his neighbor. There is a 
vast difference between the physical configuration and 
the climatic conditions of the state of Utah, of other states 
in the arid region of the United States, and of the rocky 
New England states, and the physical configuration, cli- 
mate and soil of the state of Nebraska. According to the 
United States census report of 1910, that part of Utah 
in which the heaviest rainfall prevails has about the same 
amount of precipitation as the very driest and most arid 
portion of the state of Nebraska, viz., 16 inches per an- 
num, while in the driest portion of Utah only about 7 
inches of rain falls in a year. The rainfall in Nebraska 
varies from over 32 inches in the extreme southeastern 
portion to about 16 inches in, the extreme western por- 
tion. The general feature of the state is that of a rolling 
plain, sloping upward from the Missouri river to its west- 
ern boundarv. The elevation above the sea level varies 
from 842 feet in Richardson county in the southeast to 
over 5,000 feet in the extreme northwest corner of ti2 
state. In the eastern portion of the state the public wel- 
fare requires the construction of drainage ditches to carry 
off the surplus waters, while in the valleys of the extreme 
western portion irrigation is necessary to agriculture. 
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Taken as a whole, the state of Nebraska is one of the richest 
agricultural states in the Union. Its crops are shown by offi- 
cial reports to be of such magnitude that many million dol- 
lars worth are exported every year. It is “a land flowing 
with milk and honey,” far surpassing the land shown the 
messengers from Israel. In 1915 the state produced ovér 
71,000,000 bushels of wheat, over 73,000,000 bushels of 
oats (Bulletin 33, Nebraska Department of Labor), and 
over 230,000,000 bushels of corn and other grain. This 
vast yield was produced upon 15,293,335 acres of culti- 
vated land, of which only 230,848 acres were under irriga- 
tion. Bulletin 166, Nebraska Board of Agriculture. The 
argument from necessity fails in the face of such facts. 
But similar questions have already been adjudicated in 
this state. This court has held that condemnation can- 
not be availed of to take the property of another for a 
private road, so as to permit one whose lands are wholly 
inclosed or surrounded by the lands of others to have 
access to a public highway. Welton v. Dickson, 38 Neb. 
767. “It has also been held that a statute providing that 
not less than three owners of wet lands may form a corpor- 
ation to drain the same, and providing for condemnation 
of a right of way for a ditch, for such purpose, was un- 
constitutional, the opinion saying: ‘Any number of per- 
sons, not less than three, being the owners of wet and 
overflowed lands, whenever it is for their interest, may 
locate a ditch across the lands of others. There is no re- 
quirement in the act that the corporation shall act only 
in cases where the public welfare would be advanced. 
And there are no conditions upon which their right to 1o- 
cate a ditch depend, except that they are the owners of 
wet or overflowed lands. A ditch may be located and 
opened across the lands of individual owners merely to 
subserve private interests. Three individuals, by forming 
a corporation, may locate and open a drain across the 
property of others without their consent, and compel them 
to bear the burden of constructing the same. This is 
an infringement of the right of private property, and is 
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unauthorized and void.” Jenal v. Green Island Draining 
Co., 12 Neb. 163, 167. In Paxton & Hershey Irrigating Ca- 
nal & Land Co. v. Farmers & Merchants Irrigation & Land 
Co., 45 Neb. 884, it was declared: “Public use, in a con- 
stitutional sense, may be confined to the inhabitants 
of a restricted locality or neighborhood, but the use must 
be common, and not to a particular individual.” 

Furthermore, the statute under which the applicant 
asserts the right to take his neighbor’s land allows con- 
demnation for other purposes than irrigation. If this 
section is valid, then any one who desires to use water 
for power to run a private factory, or for any other pri- 
vate use, may condemn the land of his neighbor for a 
reservoir site and for ditches. In Traver v. Merrick County, 
14 Neb. 327, the status ef water grist-mills in this state 
was examined, and, upon a consideration of the statute 
allowing such mills the right to flow the lands of others, 
it was held that, since the tolls charged by such mills were 
subject to public control, such mills were works of in- 
ternal improvement under the statute allowing counties to 
vote bonds in aid of such works. 

In State v. Adams County, 15 Neb. 568, it was held that 
bonds could not be voted in aid of a steam grist-mill, and 
it was said: “But for the provisions of the statute au- 
thorizing the exercise of the power of eminent domain in 
behalf of water-mills, and thereby placing their regulation 
under legislative control, they would not be held to be 
works of internal improvement.” 

The right of eminent domain is thus held to rest on the 
right to control of rates by the public. But we are not 
alone in this view. In Ryerson v. Brown, 35 Mich. 333, in 
an interesting and able opinion by Chief Justice Cooley, 
the earlier cases in this country, are reviewed, and it is held 
that a statute permitting the exercise of the right of eminent 
domain to flow lands of others for water-power purposes 
for private use is unconstitutional and void. 

The operation of a general statute covers the state. 
The taking of property for the use of another cannot be 
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lawful and proper in the western portion of the state, 
and unlawful and wrongful in the eastern portion. There 
is no condition, there is no necessity, there is no prevailing 
public opinion or sentiment or demand over the greater 
portion of the state for any such invasion of the right of 
private property. Even if it should be held that a great 
and general public advantage may in some cases consti- 
tute a public use, we take judicial notice of the fact that 
neither climatic, agricultural, industrial or social con- 
ditions in this state indicate that any such advantage will 
accrue by permitting such a taking as this statute author- 
izes. 

It may be thought to be rather an artificial distinction 
to say that an irrigation district, or a canal company cre- 
ated to furnish water to landowners for agricultural pur- 
poses for compensation, may exercise the right of eminent 
domain, but that a private owner of a single tract of land 
may not have such a privilege. But this difficulty rests on 
the nature of the matter. Such agencies are in a sense 
common carriers of water, and the right of control and of 
regulation of rates exists in the public, so that all courts 
would agree that such agencies are formed for a public 
purpose. If a carrier of goods only carries one package 
of goods, but offers to carry for all, the public is . 
interested, but if he carries for himself alone the public 
has no concern with his business. 

It is not intended by this opinion to declare that the sec- 
tions of the statutes mentioned are null and void in toto as 
in violation of the Constitution, but only to declare that 
they cannot, with due regard to the right of private prop- 
erty, be applied to circumstances in which a merely pri- 
vate interest is subserved. 

The taking of defendants’ property against their will 
under such proceedings is without due process of law 
and cannot be justified. The judgment of the district 
court is therefore : 
AFFIRMED. 
Fawcett, J., not sitting. . 
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STATE, BX REL. JOHN DIEMER, APPELLANT, V. THEO. A. FRYE 
ET AL., APPELLEES. 


Frrep NovEMBER 17, 1916. No. 19496. 


Schools and School Districts: OrcANIZATION oF Districts: AUTHORITY 
oF CoUNTY SUPERINTENDENT, The proviso to the third subdivision 
of sec. 6703, Rev. St. 1913, is not in conflict with the preceding por- 
tion of the subdivision, and confers authcrity upon the county su- 
perintendent of schools in a county in which territory lies which 
was not then a part of any school district to organize such terri- 
tory into new districts or to attach the same to adjoining dis- 
tricts without petition or notice. 


APPEAL from the district court for Grant county: JAMES 
R. Hanna, Juper. Affirmed. 


Daniel F. Osgood, for appellant. 
A. D. Fetterman, contra. 


Letton, J. 

The purpose of this action is to detach from school 
district No. 3 of Grant county certain territory annexed 
thereto by the county superintendent of schools in Janu- 
‘ary, 1910. The relator insists that the addition of this 
territory to the district was made without jurisdiction 
or authority on the part of the county superintendent, 
for the reason that no petition was presented to change the 
boundaries of the district, or to attach any portion of the 
territory thereto; that no notice of any kind was ever 
given containing a statement of what changes were pro- 
posed in the district boundaries, and of the time and place 
where the petition would be presented to the county super- 
intendent; that the petitioner is a heavy taxpayer in the 
district, and that the district board are threatening to 
spend moneys of the district within the territory so at- 
tempted to be attached; that a petition and notice were 
necessary to authorize the county superintendent to at- 
tach unorganized territory to the district. It is admitted 
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that no petition praying for the annexation of the dis- 
puted territory to the district was presented, and that 
no notice was given. 

The relator relies upon the case of State v. Compton, 28 
Neb. 485, which holds that a county superintendent of 
schools has no jurisdiction to detach the property of a 
part of a school district and attach it to an adjoining 
district without a petition in writing, and without notice 
being given of the time and place where a hearing should 
be had in the matter. At the time the facts in that case 
arose, section 4, subd. 1, ch. 79, Comp. St. 1887, was in 
force. The third subdivision of this section provided: 
“The county superintendent shall not refuse to change 
the boundary line of any district, or to organize a new - 
district when he shall be asked to do so by a petition from 
each district affected, signed by two-thirds of all the legal 
voters in such district.” It also required that notice be 
given of the contents of the petition and when it would 
be presented to the county superintendent. Afterwards 
a provision was added that he should not refuse to annex 
unorganized territory to an existing district on petition 
signed by two-thirds of the district and of the territory 
proposed to be attached, and notice of this was required. 
At the legislative session of 1909 this section was amended 
by adding the following provision: “Provided that on 
January 2, 1910, any territory which is not then a part 
of any school district shall, by the county superintendent 
of the county in which such territory lies, either be organ-: 
ized into new districts, or attached to one or more adjoin- 
ing districts.” Laws 1909, ch. 117, subd. 3. The relator 
contends that this proviso does not operate to affect the 
third subdivision requiring petition and notice, citing the 
decision in School District v. Coleman, 39 Neb. 391, to the 
effect that a proviso should be considered as referring to 
that which immediately precedes it only. Conceding this, 
the proviso in the amendment of 1909 immediately follows 
.that part of the third subdivision of the section which pro- 
vides that the county superintendent shall not refuse “to 
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annex to an existing district any territory not organized 
into districts when asked to do so by petitions signed by 
two-thirds of the legal voters of the existing district and 
the territory proposed to be attached,” and providing for 
a notice. Laws 1909, ch. 117. The proviso affected that 
portion of the law immediately preceding it. 

There is no inconsistency between it and the remainder 
of the section. The proviso did not become effective until 
January 2, 1910. The statute went into effect July, 1909. 
The legislative purpose evidently was to allow about six 
months during which the residents of unorganized terri- 
tory might present petitions to the county superintendent 
either asking the formation of a new district or indicating 
the district to which they desired to be attached. If at the 
end of that time they had indicated no preference, the 
county superintendent was directed to proceed upon his 
own initiative and either organize the territory into new 
districts or attach it to one or more of the adjoining dis- 
tricts. This is what was done in Grant county. The state- 
ment of facts shows that five similar annexations of un- 
organized territory to other districts were made and one 
new district was created upon the same day, thereby plac- 
ing within organized districts all the previously unorgan- 
ized territory within the county. The county superintend- 
ent being vested with authority to make this annexation, 
the plaintiff has no cause of action. 

The judgment of the district court is 


AFFIRMED. 
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JOHN CASPER v. STATE OF NEBRASKA. 
Firep NovemBer 17, 1916. No. 19754. 


1. Evidence examined, and held to support a verdict finding plain- 
tiff in error guilty of larceny from the person. 


2. Instructions examined, and held sufficient to describe the essential 
elements of that crime, 


3. Criminal Law: TriaLt: INsTrucTIOoNS. Where the evidence of the 
commission of a crime is direct and is supported by corroborative 
testimony, the defendant is not entitled to an instruction that, if 
the evidence is reconcilable with innocence upon any reasonable 
hypothesis, the defendant is entitled to a verdict of acquittal. 


4, Larceny: CoNvIcTION: PropaTion. By the provisions of section 
9148, Rey. St. 1918, one who has been convicted of larceny from 
the person may not be placed under probation by the district court, 


Error to the district court for Otoe county: James T. 
Beciey, Jupce. Reversed, with directions. 


D. W. Lavingston, for ‘plaintiff in error. 


Willis H. Reed, Attorney General, and Charles 8. Roe, 
contra. 


LETTON, J. 

The defendant was charged with robbery, and was con- 
victed of larceny from the person under instructions per- 
mitting this to be done if no force was used. Sentence 
was suspended by the court, and defendant placed upon 
probation. 

It is first argued that it is reversible error to submit 
instructions as to a crime charged, but entirely unsup- 
ported by the evidence. There can be no question of the 
soundness of this proposition. Its applicability here de- . 
pends on whether the evidence is sufficient to establish the 
crime of larceny from the person, of which defendant was 
convicted. In substance, the evidence is as follows: Jacob 
Pabin, the complaining witness, is a resident of North Da- 
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kota. He formerly lived near Talmage in this state. A 
few days before Thanksgiving he returned to Talmage 
upon a visit. Thanksgiving Day he spent with a number 
of his former intimates. He visited several saloons, where 
he imbibed to some extent. That night he met John 
Casper, the defendant, whom he had previously known. 
Pabin testified that he was at a pool hall that night, and 
went from there to a garage, where he met defendant about 
11 o’clock. He had not arranged for a sleeping place, and 
he inquired of Casper where one Watham lived, intend- 
ing to spend the night there. Casper volunteered to show 
him where Watham lived. As they passed a vacant build- 
ing Casper asked him to go inside. There was no light 
in the building, and he therefore refused to enter, when 
Casper pulled him inside. He fell, and while on the floor 
Casper reached into his pocket and took from him his 
pocketbook with a five-dollar bill and $4.50 in silver in 
it, and a memorandum book and some papers. After Cas- 
per let him up he went back to the pool hall, which was 
about a block away, where he tried to find an officer. The 
proprietor of the pool hall testified that Pabin was there 
about 9 or 10 o’clock, and that night he returned there 
about half past 11, looking for an officer. The sheriff 
testified that after Casper was arrested he took him to the 
building where Pabin said he was robbed to look for 
papers, and they found none; that afterwards defendant 
suggested they go back and look again; that Casper then 
picked up from the floor near some machinery a memoran- 
dum book and papers, which were identified by Pabin as 
having been taken from him. The sheriff also testified 
that he saw a condition indicating a scuffle upon the floor; 
that they then went back to the pool hall, where Casper 
offered to give Pabin the amount of money that had been 
taken from him, but Pabin refused it, unless he would 
admit that it was the same money he had taken, which 
defendant refused to do. 

For the defense, defendant testified that it was about 
8 o’clock in the evening when he met Pabin in the garage 
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and offered to show him Watham’s house; that he went 
with him a little over a block to a point where they could 
see a light in the Watham house, and then left him and 
went home, a distance of about a mile, which he reached 
about 9 o’clock; that he had not been in the building 
Pabin described that day. Defendant’s mother testified 
that he came into the house that night between 9 and 10 
o’cluck. She had gone to bed, and she gave no reasons or 
criteria for fixing this as the time of his arrival. 
Pabin is corroborated by the keeper of the pool hall as 
to the time he left there to go to the garage where he 
met Casper, and as to the time that he returned there 
looking for an officer. Defendant admits he left the gar- 
age with Pabin and went near the old building with him. 
The marks found by the sheriff on the floor and the finding 
in the building by defendant of the memorandum book and 
papers taken from Pabin support his evidence that the 
money was stolen at that place. The jury had a right to 
consider the actions and appearance of the witnesses upon 
the stand and to give credence to those whose testimony 
they believed. They evidently disbelieved defendant. The 
evidence indicates that Pabin was intoxicated in some de- 
gree, but it failed to convince the jury that there was any 
intent to rob him by putting him in fear or overcoming 
him by force. There is sufficient evidence to support the 
verdict finding defendant guilty of larceny from the person. 
It is complained that the court failed to instruct as to 
the essential elements of the crime of larceny from the per- 
son. The jury were told, in the words of the statute: 
‘“‘Whoever steals property of any value by taking the same 
from the person of another without putting said person 
in fear by threats, or by the use of force and violence, shall 
be deemed guilty of grand larceny.” In another instruc- 
tion the court said: “The putting in bodily fear with the 
use of force and violence is not a necessary element in 
the crime of larceny from the person, but the feloniously 
carrying away from the person with the intent of convert- 


ing the property to his own use and against the owner’s 
100 Neb.—24 
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consent is necessary.” These instructions sufficiently de- 
scribe the elements of the crime. 

Misconduct on the part of the county attorney prejudi- 
cial to defendant during the argument is charged. We 
find no prejudicial error in this respect. One of the ob- 
jections made by the defendant to the argument was over- 
ruled, the other was sustained, and the jury were in- 
structed to disregard any statement made not borne out 
by the evidence. The first statement was apparently made 
in response to something said by counsel for defendant. 

Since the evidence in this case was direct and was sup- 
ported by corroborative testimony, the defendant was not 
entitled to an instruction that, if the evidence is recon- 
cilable with innocence upon any reasonable hypothesis, 
he is entitled to a verdict of acquittal, as in a case where 
the evidence is circumstantial only. 2 Thompson, Trials 
(2d ed.) sec. 2504. 

It is urged that the court was without authority to 
enter the judgment which it did. There is merit in this 
contention. The court suspended sentence and placed the 
defendant upon probation. The act of 1913 (Rev. St. 1918, 
secs. 9145-9151), providing for the appointment of proba- 
tion officers, the suspension of sentences, and placing the 
accused on probation, does not apply to persons convicted 
of certain crimes described in section 9148. Among these 
is “robbery or larceny of (from) the person.” We find no 
other section of the statute conferring such power upon 
the district court in such a case. The order made by the 
court was therefore erroneous. We are reluctant to re- 
verse the order of probation in this case, but feel com- 
pelled to obey the statute. The facts justified the order, 
if the law did not prohibit the exercise of such clemency 
by the district court in a case of this kind. 

Since we find no prejudicial error previous to this order, 
the judgment of the district court is reversed and the cause 
remanded, with directions that. sentence be pronounced 
upon the verdict, in accordance with law. 

REVERSED. 
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MARANVILLE DitcH COMPANY ET AL., APPELLANTS, v. KIL- 
PATRICK BROTHERS COMPANY, APPELLEE. 


Fitep NoveMBER 17, 1916. No. 18954. 


Waters: IRRIGATION: APPROPRIATION: ADVERSE User. To the extent 
that a landowner, under a prior appropriation, uses water of a 
river for irrigation when actually needed, diversions by upper 
appropriators using water for the same purpose are not adverse. 


APPEAL from the district court for Chase county: ErR- 
Nest B. Perry, JupGE. Affirmed. 


P. W. Scott, for appellants. 
Hazlett € Jack and Charles W. Meeker, contra. 


Ross, J. 

Plaintiffs brought this suit in equity in the district court 
for Chase county to protect alleged priority of rights to 
the use of waters of the Frenchman river for irrigation. 
The statutory appropriations of the parties are as follows: 
Defendant, December 23, 1890, 64.86 cubic feet of water a 
second; plaintiff Maranville Ditch Company, December 8, 
1894, 6 cubic feet of water a second; plaintiff Inman Ditch 
Company, February 28, 1895, 6.48 cubic feet of water a 
second. Plaintiffs are upper proprietors. They assert 
prior rights: alleged to have been acquired by prescription 
or by adverse user for more than the statutory period of 
ten years. The district court decreed that defendant had 
a prior right to use 24 cubic feet of water a second. Plain- 
tiffs have appealed. 

It is contended that the evidence does not justify the 
finding below. There is testimony tending to show that 
by means of two dams, two and five miles, respectively, 
above defendant’s headgate, plaintiffs have for more than 
ten years. diverted to their irrigation ditches the entire 
flow of the river at those places. Owing to the peculiar 
nature of the basin of the stream, however, the river, be- 
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fore reaching defendant’s headgate, accumulated consid- 
erable water which defendant used for irrigation. De 
fendant owns 2,000 acres of land under its ditch. One of 
its officers testified that it annually irrigated from 1,500 to — 
2,000 acres of its own, in addition to 160 acres which it 
did not own. To the extent that defendant, under its prior 
appropriation, used water, when actually needed for irri- 
gation, the diversions of plaintiffs were not adverse. 2 
Kinney, Irrigation and Water Rights (2d ed.) sec. 1050; 
Faulkner v. Rondom, 104 Cal. 140; Talbott v. Butte City 
Water Co., 29 Mont. 17; Featherman v. Hennessy, 42 
Mont. 585; Davis v. Chamberlain, 51 Or. 304; Henderson 
v. Goforth, 34 S. Dak. 441. Under these circumstances 
plaintiffs were required to prove that they had deprived 
defendant of the use of a definite quantity of water to 
which it was entitled under its prior appropriation. Hayes 
v. Silver Creek & Panoche Land & Water Co., 186 Cal. 
238; Logan v. Guichard, 159 Cal. 592. In this situation 
the trial court found that, while the testimony was not as 
-certain, unequivocal and definite as it should have been, 
defendant had irrigated annually approximately 1,680 
acres, a use of water, according to the statute, equivalent 
to 24 cubic feet a second. The finding on appeal is the 
same. This conclusion makes it unnecessary to consider 
other questions argued. 

AFFIRMED. 

SEDGWICK and HAMER, JJ., not sitting. ‘ 


. Mary K. ERICKSON, APPELLEE, v. AURELIA CROSBY ET AL., 
APPELLANTS. 


Fuep NovemMBer 17, 1916. No. 19003. 


Adverse Possession. Title may be acquired by adverse possession, though 
the claim of ownership was invalid and the occupant believed he 
was asserting legal rights only. 
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AppraL from the district court for Franklin county: 
Harry 8. DuNGAN, JupGE. Affirmed. 


A. H. Byrum and L. H. Blackledge, for appellants. 
W. C. Dorsey, contra.. 


Ross, J. 

This is an action to quiet in plaintiff title to the north 
half of the northwest quarter of section 25, township 3, 
range 13 west, in Franklin county. The title was in Ruth 
Fay Stull, who died September 28, 1898. She had devised 
the land to her mother. In 1894 the latter adopted plain- 
tiff. The devisee died before testatrix. The will was pro- 
bated, and it seems to have been assumed by those inter- 
ested that plaintiff succeeded to the rights of the devisee. 
Rey. St. 1918, sec. 1314. Desiring to sell the land, plain- 
tiff commenced this suit against David Stevens, a brother 
of testatrix. After the filing of the petition Stevens died, 
and his heirs were made defendants. From a decree quiet- 
ing in plaintiff title acquired by adverse possession, de- 
fendants have appealed. 

Defendants contend that plaintiff’s possession was not 
adverse or hostile to Stevens. They argue that plaintiff 
claimed only under the will, a claim based upon a mis- 
taken belief that the adopted child acquired the interest 
which would have vested in her foster-mother had the lat- 
ter survived the testatrix. Plaintiff held possession, claim- 
ing under the will. Pettit v. Black, 13 Neb. 142. If her 
title was defective, she nevertheless. held under a claim 
of title. Lantry v. Wolff, 49 Neb. 374. In the latter case 
it was said: “It is not essential that the claim of right 
or title to the land by the adverse occupant be a valid 

legal claim in order that the statute may run in his favor.” 
Assuming that plaintiff believed she was asserting legal 
rights only, and assuming that her claim of title was de- 
fective, her posséssion could nevertheless ripen into title 
by adverse possession. Zweiner v. Vest, 96 Neb. 399; 
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Daily v. Boudreau, 231 Ill, 228; Cole v. Parker, 70 Mo. 
372. 

In Andrews v. Hastings, 85 Neb. 548, it was said: “It 
is true, as argued by plaintiff, that we have consistently 
held, since Horbach v. Miller, 4 Neb. 31, that occupation 
of real estate will not ripen into title unless that posses- 
sion is adverse to the true owner and with the intent and 
purpose of the occupant of asserting ownership to the 
land. See Ryan v. City of Lincoln, 85 Neb. 5389. But pos- 
session may be adverse without any declaration of hos- 
tility to the true owner. City of Florence v. White, 50 
Neb. 516. The occupant’s intention at the time he took 
possession is not necessarily a controlling factor. It is 
sufficient if possession is taken and the premises held for 
ten years under a claim of right or of ownership. Fitzger- 
ald v. Brewster, 31 Neb. 51.” 

It is further insisted that plaintiff never made an actual 
entry on the land. The evidence shows that the tenant of 
testatrix attorned to plaintiff and paid to her the rent. 
This fact and plaintiff’s claim of ownership were known 
to Stevens. Under these circumstances the possession of 
the tenant was the possession of plaintiff. 

Defendants contend that plaintiff did not by adverse 
possession acquire title to the entire tract, the evidence 
showing that the land was unfenced and without improve- 
ments, that only 60 acres were cultivated, and that the 
remainder was hay land. The entire tract was leased and 
used by the tenant of testatrix, and he attorned to plain- 
tiff. Under these circumstances plaintiff acquired title 
to the entire tract. 

The judgment of the district court is 

AFFIRMED. 

Lyrron, Sep¢wick and HAMeER, JJ., not sitting. 


ot 
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Campbell v. Union P. R. Co. 


JAMES CAMPBELL, APPELLEE, v. UNION PACIFIC RAILROAD 
COMPANY ET AL., APPELLANTS. 


FrLep NovEMBER 17, 1916. No. 19035. 


Bailroads: ACCIDENT AT CROSSING: QUESTION For Jury. Whether en- 
ginemen rung the bell or blew the whistle of a locomotive con- 
tinuously for 80 rods before crossing a public highway as required 
by statute is a question for the jury, where witnesses who were 
in such position and condition that they would probably have 
heard the signals, if given, testified that they did not hear the 
whistle or the bell, and other witnesses testified that the whistle 
was blown and the bell rung. Rev. St. 1918, sec. 6023. 


AppesL from the district court for Buffalo county: 
Bruno O. HostTerLer, JUDGE. Affirmed. 


Edson Rich, A. G. Ellick and T. F. Hamer, for appel- 
lants. 


H. D. Rhea and Edward B. McDermott, contra. 


Rose J. 

This is an action in the district court for Buffalo county 
against the Union Pacific Railroad Company and one of its 
engineers to recover damages in the sum of $15,030 for 
injuries sustained by plaintiff in a collision with a freight 
train at a public crossing near Odessa. Irom a judgment 
in plaintiff’s favor for $5,500, defendants have appealed. 

Plaintiff charged defendants with negligence in failing 
to give the signals required by the following statute: 

“A bell of at least thirty pounds weight or a steam whis- 
tle shall be placed on each locomotive engine, and shall be 
rung or whistled at the distance of at least eighty rods 
from the place where the railroad shall cross any other 
road or street, and be kept ringing or whistling until it 
shall have crossed such road or street.” Rey. St. 1913, sec. 
6023. 

Defendants denied the negligence charged, and pleaded 
that plaintiff was guilty of gross negligence in failing to 
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look and listen before going upon the railroad track. At 
the close of the testimony defendants requested a peremp- 
tory instruction in their favor on the grounds that negli- 
gence on their part was not proved, and that plaintiff was 
guilty of contributory negligence which was more than 
slight in comparison with the negligence imputed to them. 
The failure to direct a verdict for defendants presents the 
principal questions for review. 

On the morning of December 30, 1918, plaintiff occu- 
pied a covered seat on the front end of an oil wagoh, while 
driving a four-mule team westward on a public highway 
north of and parallel to the Union Pacific railroad in Buf- 
falo county. When 50 feet or more from the railroad, he 
turned south toward a crossing about 300 feet east of the 
station at Odessa, where there were three tracks. A west- 
bound freight train, consisting of a locomotive and eight 
or ten cars, struck the wheel-mules while they were on the 
north track. Asa result of the collision plaintiff was in- 
jured. He testified that before turning south toward the 
railroad he thought he heard a whistle and stopped; that 
he looked back through an opening in the curtain of the 
wagontop, but neither heard nor saw a train; that he 
drove forward and looked both to the east and to the west; 
that there was a dense fog which obstructed his vision be- 
yond 450 feet; that when the leaders were on the railroad 
- he saw the engine 150 feet away, but was unable to get 
the team off the track in time to prevent a collision. 

Defendants insist that plaintiff was guilty of gross neg- 
ligence in failing to look and listen before going upon the 
railroad, and they argue that his testimony that he did 
not hear the train approaching shows he did not listen, 
since, had he exercised ordinary care in doing so, he would 
have heard the rumble of the train and a highway signal 
consisting of two long and two short blasts. In this con- 
nection. reference is made to testimony tending to prove 
the following facts: At the time of the accident plaintiff 
wore a cap pulled down to his ears and a duck coat with 
the collar turned up. The road was rough and the ground 
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was frozen. Earlier in the morning, when 214 miles from 
Odessa, he had heard a freight train 80 rods south of him. 
At a place a block south of the station the train which 
collided with plaintiff was heard by witnesses when it was 
more than a mile away. Two long and two short blasts of 
the whistle were given about 1,400 feet east of the cross- 
ing. The fireman pulled the bell cord and the engineer 
started the automatic bell. While defendants are correct 
in asserting that the record contains the proofs thus out- 
lined, there is also candid and substantial testimony tend- 
ing to show that neither the coat nor the cap worn by 
plaintiff covered the lobes of his ears. There is no evidence 
of the length of the train, which he heard at a distance 
of 80 rods, or of its speed. It is not shown that the situa- 
tion and conditions which enabled witnesses to hear the 
approaching train a mile away were substantially the same 
at the crossing. There is no direct testimony that the bell 
was rung or that the whistle was blown continuously for 
80 rods before the train crossed the highway. Defendants’ 
witnesses did not state that a bell was rung continuously 
for 80 rods. It is not intimated that the whistle was blown 
continuously for that distance. The jury were not bound 
to find that a highway signal was given about 1,400 feet 
east of the crossing. Disinterested witnesses who were in 
such situation and condition that they would probably 
have heard the statutory signals, if given, testified that 
they did not hear them and that they did not hear a high- 
way signal. Proof that plaintiff stopped before driving 
on the tracks is corroborated by the engineer. Plaintiff 
testified that he looked and listened, and that he did not 
see nor -hear the train in time to prevent the collision. 
It may fairly be inferred from the testimony that the giv- 
ing of the statutory signals would have prevented the col- 
lision. The evidence is sufficient to sustain findings that 
plaintiff exercised ordinary care before driving onto the 
track, that he was not guilty of contributory negligence, 
and that the failure to give the statutory signals was the 
proximate cause of his injury. Wallenburg v. Missouri 
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P. R. Co., 86 Neb. 642. The law applicable to the evidence 
may be stated as follows: Whether enginemen rung the 
bell or blew the whistle of a locomotive continuously for 
80 rods before crossing a public highway as required by - 
statute is a question for the jury, where witnesses who 
were in such position and condition that they would prob- 
ably have heard the signals, if given, testified that they 
did not hear the whistle or the bell, and other witnesses 
testified that the whistle was blown and the bell rung. 
United Railways & Electric Co. v. Crain, 128 Md. 332, 10 
N. C. C. A. 571, and nate. 

The record indicates that the rulings of the trial court 
are in harmony with the views here expressed, and that 
there is no prejudicial error in the instructions, though 
some of them are criticised by defendants. 

One of the assignments of error is misconduct of an 
attorney for plaintiff in making his argument to the jury. 
The complaint is that he made prejudicial assertions of 
fact having no support in the evidence. What counsel 
said was not taken down by the official stenographer, but 
was reported by affidavit only. The statements ascribed 
to plaintiff’s counsel were assailed by counter-affidavits 
as inaccurate. Counsel was admonished by the trial court 
to confine his remarks to the evidence, and the jury were 
directed to consider proofs only. The presiding judge 
observed what took place, and its effect upon the jury, if 
any. He considered the affidavits on both sides of the 
controversy and overruled this assignment of error in the 
motion for a new trial. The jury’s finding in favor of 
plaintiff is sustained by competent evidence, and it does 
not appear that defendants were prejudiced by the miscon- 
duct of which they complain, or that there was an errone- 
ous ruling in regard to it. 

Complaint is also made of the amount of the recovery, 
but there does not seem to be a substantial ground for 
interfering with the award of the jury. Plaintiff was 
severely shocked and suffered greatly. The evidence is 
sufficient to sustain a finding that his left arm was per- 


Vol. 100] SEPTEMBER TERM, 1916. 379 


Daggett v. Drainage District. 


manently stiffened at the elbow as the result of a com- 
pound denuded fracture, and that he was otherwise in- 
jured. His earning capacity was permanently impaired. 
AFFIRMED. 
Sepewick and Hamer, JJ., not sitting. 


ALBERT S. DAGGETT BT AL., APPELLEES, v. DRAINAGE DIs- 
TRICT, APPELLANT. 


FILED NOVEMBER 17, 1916. No. 18726. 


1. Appeal: Harmiess Error: TESTIMONY or Experts. The question 
of the competency of an expert witness is largely within the dis- 
cretion of the trial court, and, while an appellate court will cor- 
rect any prejudicial error arising from abuse of that discretion, 
a judgment will not be reversed for a technical omission in laying 
the foundation for expert evidence unless it affirmatively appears 
that the party complaining has been substantially prejudiced 
thereby. 


: Review: Osgecrion to Evmence. A general objection to a 
hypothetical question as to value as “not containing proper ele- 
ments on which to base an opinion” will not be regarded upon ap- 
peal unless it appears that the attention of the trial court was 
drawn to the omission of some substantial element of value, or 
that the omission was of such importance that it must have been 
considered. 


APPEAL from the district court for Richardson county : 
JOHN B. Rarer, Juper. Affirmed. 


Kelligar & Ferneau and A. R. Keim, for appellant. 
C. F. Reavis, contra. : 


SEDGWICK, J. 

The improvement designed and undertaken by the de- 
fendant contemplated the construction of artificial chan- 
nels to straighten the course of the stream of water on 
which the plaintiff’s mill was located. Proceedings were 
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begun in the county court of Richardson county asking 
for the appointment of appraisers of the damages to the 
plaintiff’s property caused by the diversion of the waters 
from the site. Appraisers were appointed and made an 
award from which appeal was taken to the district court. 
In the district court the case was tried upon the proceed- 
ings in the county court, and resulted in a verdict and 
judgment for the plaintiff for the sum of $7,000. From: 
that judgment the defendant has appealed. 

The questions presented in the brief relate entirely to 
the rulings of the trial court in the admission of the evi- 
dence of expert witnesses. The evidence of E. G. Hurd, 
D. D. Price, and S. P. Gist is referred to. Mr. D. D. Price 
was examined by the plaintiff, and, after attempting to 
lay the foundation for his testimony, he was asked: “Tak- 
ing the Salem mill with the equipment you discovered 
there when you made the examination in January of this 
year, and by that equipment I mean the electric light plant, 
and its service and disbursements, the dam and the water- 
wheel, and supposing that it was capable with the water 
developed by the river, and that equipment was capable 
of operating the flour portion of the mill, and the meal 
and grinder portion of the mill, and the electric light plant 
ten and a half months out of the year, would you know a 
fair market value of that plant under such circumstances, 
with the flow of water uninterrupted down the river in 
December 1912? Objected to as immaterial, irrelevant, 
and incompetent, and no proper foundation laid, and the 
witness not showing himself qualified to answer.” 

The principal discussion in the brief is as to the testi- 
mony of Mr. Price. . It is contended that, while the wit- 
nesses were shown “to have some knowledge of water pow- 
er,” there is no testimony to show that the witnesses “had 
any knowledge of or acquaintance with electric light prop- 
erty or its value, or knowledge of or acquaintance with 
milling machinery or its value.” Mr. Price testified that 
he was state engineer, and had been “three years this com- 
ing April,” and that before he was state engineer he was 
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assistant state engineer for two years, and that the office 
of state engineer “has charge of all the water rights for 
irrigation and water-power purposes, and we have to look 
over and examine the water-power plants make a report 
of them, and look over their plans and estimates and see 
if they are all right.” To the question, “How frequently 
have you been called upon to perform that service as state 
engineer?” he answered, “There is work of that kind com- 
ing up practically every day more or less.” This would 
seem to be sufficient prima facie to show that his evidence 
would be of some value. The general objection to the 
witness “not showing himself qualified to answer” might 
have been misleading to the court. It is generally consid- 
ered that the decision of the trial court as to the compe- 
tency of an expert witness is largely in the discretion of 
tke court, and, while the appellate court will correct any 
prejudicial error arising from any abuse of the discretion, 
the judgment will not be reversed for a technical omission 
in laying the foundation for the question unless it affirma- ' 
tively appears that the parties complaining have been sub- 
stantially prejudiced thereby. If the objection to this 
question had suggested that the value of the electrical and 
milling machinery were included in the valuation of the 
entire property, and that the witness had not sufficiently 
shown his knowledge of the value of those articles, further 
evidence might have been introduced as to the witness’ 
qualifications in those particulars, or his answer might 
have been limited to the value of the property, excluding 
those articles. In the condition of this record, we do not 
feel required to reverse the judgment of the trial court 
upon this objection. The objection to the evidence of the 
other witnesses is quite similar, and not more serious. 
Further discussion of the question seems unnecessary. It 
does not appear that the amount of this judgment is ex- 
travagant under the evidence, and the verdict of the jury is 
well supported. 
The judgment of the trial court is 
AFFIRMED. 
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JOHN HUTTON, APPELLEE, v. MissourRI Paciric RAILWAY 
COMPANY, APPELLANT. 


Firrep NoveMBER 17, 1916. No. 18835. 


1. Railroads: Ingury To TRESPASSERS: CONTRIBUTORY NEGLIGENCE. 
Where the plaintiff appears from his own testimony to have gone 
upon the side of the defendant’s railroad track, where he lay 
down upon the ballast with his head about a foot from the rail, 
with his body alongside of the rail and next to it, and with his 
hands crossed over his head, and was so lying awake looking 
at the train as it approached from a distance some 1,500 feet away, 
he will not be justified in remaining jn his dangerous position until 
the train arrived and he was struck by it and injured, although he 
testified that he did not hear the noise of the train, or its bell or 
whistle, and did not get out of the way because he did not hear 
them. 


2. : 7 In such case, the cause of the injury 
would seem to be the plaintiff’s wilful negligence in lying down upon 
the track and neglecting to get up and go away, and for which 
the railroad company was;in no degree liable. 


3. ¢ : . The plaintiff was a trespasser upon the 
defendant’s track. When he saw the train coming, he apparently 
hesitated to make the exertion required to roll off the track, or to 
get up and walk away. In any event, he would be guilty of con- 
tributory negligence, unless it should be shown by a preponder- 
ance of the evidence, which it is not, that the defendant’s engineer 
carelessly and negligently ran him down. Held, no recovery could 
be had. Hooker v. Wabash R. Co., 99 Neb. 13. 


4. Negligence: Evipence: Presumption. There is no presumption of 
ordinary care, induced by the instinct of self-preservation, when 
there is evidence of negligence on plaintiff’s part not controverted. 
Johnston v. Delano, ante, p. 192. 


5. Evidence examined, and found to be insufficient to sustain the ver- 
dict. 


. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Reversed. 


B. P. Waggener and J. A. C. Kennedy, for appellant. 
Lambert, Shotwell & Shotwell and E. Simon, contra. 
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HAMER, J. 

The defendant appeals from the judgment of the district 
court for Douglas county. This action was brought to 
recover damages for an injury suffered by the plaintiff. 
The plaintiff alleged he was lying on defendant’s right of 
way, and close to the west rail of defendant’s railroad 
track, his head and hands being in close proximity to the 
rail; that the track was unobstructed, and that he could 
have been easily seen; that, while the plaintiff was lying 
on the defendant’s railroad track, a freight train came 
along and ran down upon him without warning, having 
failed to ring the bell or sound the whistle; that the train 
ran over the plaintiff and severely injured him, which 
could have been avoided by the exercise of ordinary care; 
that the train ran over the right hand of the plaintiff and 
severely cut and bruised the same so that it was necessary 
to amputate it at the wrist joint; that from the impact 
” the plaintiff’s right and left arms were broken between the 
shoulder and elbow; that the plaintiff was under the care 
of a doctor for more than two months, and was totally 
incapacitated from doing any work for a period of about 
four months; that said injuries have incapacitated him 
from doing any kind of work except small jobs like chores, 
and that the plaintiff has been rendered unable to earn a 
livelihood for himself, and his earning capacity has been 
permanently impaired; that prior to the injuries received 
by the plaintiff he was able to earn from $25 to $30 a 
month as a farm hand, and was 56 years old. 

The defendant admitted that the plaintiff received an 
injury to his right hand, but alleged he was familiar with 
the dangers and risks necessarily incident to being upon 
defendant’s right of way, and near defendant’s railroad 
track, and that the plaintiff assumed all of the risks and 
dangers that were incident to his being there upon defend- 
ant’s right of way at the time that he was injured; that 
there was no occasion for plaintiff being upon defendant’s 
right of way; that plaintiff was guilty of gross negligence; 
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and that the defendant railroad company was wholly with- 
out negligence. 

There was a verdict and judgment against the defendant 
for $1,500. Plaintiff contends that the place where he was 
lying on the defendants railway bed was at a point about 
60 feet south of a public crossing; that while he was lying 
there defendant’s servants should have seen him and should 
have controlled the train which ran down upon him and 
injured him; that he was lying about 60 or 70 feet south 
‘of a crossing, and that the defendant did not ring the bell 
nor sound the whistle. That the plaintiff had a right to 
obstruct the defendant’s use of its railway track by lying 
down upon it or against it need not be conceded. 

It is first objected by the defendant that the verdict is 
not sustained by sufficient evidence. 

The plaintiff testified to his name, age, and occupation, 
and to living wherever his hat was off; that he was going’ 
from Nebraska City to Auburn; that it was a sunshiny 
day; that he got on the railroad track at Paul, 6 or 7 miles 
from Nebraska City; that he found the wagon road was 
muddy; that he was below Paul and about a mile above 
Julian; that this was about 60 feet south of the first road 
crossing north of Julian; that he was tired and lay down 
to rest on the west side of the track west of the west rail; 
that his feet were to the northwest and his head about a 
foot from the track with his hands crossed over his head; 
that he was lying on the ballast; that he lay down where 
he did because the rest of the places were wet and muddy; 
that when he got down to the crossing he lay down about 
60 feet south of the crossing; that about 60 feet north of 
the crossing the track begins to curve; that he was lying 
next to the rail and on the inside or west side of the curve; 
that from the crossing he could see up the track for half 
a mile; that there was a bank on the east side of the track 
where he was lying, and the track was built up; that there 
was no bell or whistle; that he did not hear any noise of 
the train coming; that the cowcatcher struck his right 
hand and shoulders and broke his hand; that he lost his 
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little finger and two other fingers next to the forefinger; 
that the engineer hollered at him; that when he raised up 
the engine struck him again and knocked him off the side 
of the track onto the dump; that the tail end of the train 
was about a quarter of a mile down the track when it 
stopped; that the train was going about 35 or 40 miles an 
hour; that they stopped and backed up and took the plain- 
tiff to Julian to a doctor; that it was between 2 and 3 
o’clock in the afternoon when he was struck, and was sun- 
shiny; that they took him to Auburn that night to An- 
derson’s hotel, where they got a doctor, who took his hand 
off at the wrist; that his shoulders and arms were both 
broken; that the fingers of his left hand are stiff, and he 
can only raise his arm up a short distance; that he stayed 
about a week and a half at Auburn, and then went to 
Nebraska City, where he stayed more than a month; that 
he was then taken to the poorhouse; that before he was 
‘injured he had the full use of both arms and was able to 
work right along, and got $2 a day in the rock quarry, 
and $35 a month on the farm; that he has not yet done 
a day’s work since he was injured; that before he was 
injured his fingers were in good condition and his health 
was all right; that now both his arms pain him and his 
hand hurts him very much; that he went to the ground 
with Mr. Simon and Mr. Shotwell, and took the same posi- 
tion on the railroad track that he had when he was in- 
jured; that when he was struck by the train he fell over 
on the side of the road on the dump; that. from where he 
got hurt he could see up the track clear above the whis- 
tling post 1,500 feet; that from the whistling post he could 
see up the track for a mile; that from where he was lying 
he could see up beyond the whistling post; that there were 
no trees or anything else close to the track to obscure the 
view; that he was dressed at that time as he was when 
he testified, except that he had a black coat on then; 
that the ballast was white rock; that it was an extra 
freight, and he could not tell how many cars; that he did 


not hear any sound of any character before the train 
100 Neb.—25 
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struck him; that there was a wagon road crossing the 
track near where he was lying. 

On cross-examination he testified that he was awake; 
that his feet were to the northwest and his head to the 
southeast; that the train came from the north; that he 
could see it for 1,500 feet; that the reason he did not 
get up out of the way was that he did not hear it; 
that they did not make any whistling or noise, and there 
was no bell; that he did not hear the train or the bell 
or whistle; that there was nothing to obstruct his view 
for 1,500 feet to the north; that in the direction from 
which the train came the engineer and fireman could not 
help seeing him; that he could see the engine for 1,500 
feet, and that he was awake. The fact that the plaintiff 
testified that he saw the train coming when it was 1,500 
feet away, and that he remained lying along side of the 
rail until the engine reached him makes this a case for 
careful consideration. 

He further testified that when he went onto the track 
at Paul he had not bought a ticket, and did not say any- 
thing to the agent, and the agent did not say anything to 
him; that he went onto the right of way without the per- 
mission of the railroad company, although he knew that 
the trains ran there during the daytime; that he saw the 
curve of the track start about 60 or 70 feet north of the 
wagon road; that the cattle guards were between him 
and the engine coming from the north; that the ground 
slopes from the end of the ties down toward the ditch; 
that exhibit 1 is a fairly correct picture of the cattle guards 
that were north of him when he got hurt; that he was 
south from the south cattle guard; that when the engine 
came along and hit him it knocked him a little way, and 
then came along and hit him again and rolled him over 
on the side of the dump; that when it first hit him it 
knocked him about 8 or 9 feet; that he was lying about 
60 feet south of the south cattle guard; that the road was 
muddy; that he could see after it knocked him off that 
the train went between a quarter and half a mile before 
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it stopped; that it was a bright, clear day; that he had 
a cane or a stick, and it was resting on the west rail, 
and his head and hands were on the stick; that he in- 
tended to get out of the way before the train came. 

Miss Vera L. Wilson testified that she went out with 
Mr. Shotwell, Mr. Simon, Mr. Hutton, and Mr. Taylor, her 
brother-in-law; she went to examine the ground and the 
track; that it was a clear, sunshiny day about 2 o’clock 
in the afternoon; that the general direction of the road 
at that point was north and south; that there was a little 
bend in the track north of the crossing; that Mr. Simon, 
Mr. Shotwell, Mr. Taylor, and the witness went up as far 
north as the whistling post; that when they were at the 
whistling post Mr. Hutton was lying in the position he 
says he was in when the train hit him; that he was just 
south of the crossing on the west side of the track, which 
would be on the inside of the curve; that he was in that 
position when the witness and the others were up at the 
whistling post; that when she was up there she looked 
down the track to where Mr. Hutton was then lying; that 
She could see an object on the track, but could not say 
whether it was a man or not; that when she got to the 
crossing she looked up and could see clear up to a point 
which she imagined was over a mile beyond the whistling 
post; that she stood where Mr. Hutton was lying and 
could see clear to the curve, beyond the whistling post; 
that there was a curve north of the whistling post. a mile 
or a mile and a half; that there was a curve to the south 
of the whistling post; that if she had been lying where 
Mr. Hutton said he was lying, the wings of the cattle guard 
would be between her and the engine; that Hutton was 
lying on the track south of the cattle guards right close 
to the track and next to the ties; that the railroad was 
ballasted with gravel or cinders. 

Dr. S. J. Grudupe testified that he was a practicing 
physician living at Julian, Nebraska; that he was called 
to the depot about a year ago and saw the plaintiff; that 
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he looked the man over and saw no effects of alcohol; that 
he seemed shocked and dazed. 

On being recalled the plaintiff testified that the night 
before he was injured he stayed at the depot at Nebraska 
City, and did not have anything to drink on the day of 
the injury. 

Edward Simon testified that he lived in Omaha and was 
a practicing lawyer; that, after the accident, Mr. Shot- 
well, Miss Wilson, Mr. Taylor, and Mr. Hutton went with 
the witness to investigate the place where Hutton was 
hurt; that they went to the road crossing near where Hut- 
ton was hurt, and got there about 2:30 p. m.; that they 
had Mr. Hutton take the position he was in at the time 
he was hurt; that from the whistling post the witness 
looked down to the place where Hutton was then lying; 
that he could see an object lying there, but could not dis- 
tinguish what it was; that he then measured the distance 
from the whistling post to the crossing by stepping it, and 
found it to be about 500 paces of 3 feet each; that the 
general direction was north and south; that from where 
Hutton lay you could see the track for about a mile; ‘that 
there was another crossing about half a mile from the 
crossing where they stood; that there was nothing to ob- 
struct the view from the whistling post; that Hutton was 
on the inside of the curve, which was on the right going 
south; that the photograph, exhibit 1, truly represents 
the cattle guards. The plaintiff offered in evidence ex- 
hibit 1, which shows the track at the cattle guard. Simon 
further testified that the middle of the curve would be 
about half way between the whistling post and the cross 
road; that when the witness made his observation he knew 
that Mr. Hutton was lying on the track. — 

When the witness had finished introducing his evidence 
counsel for the defendant moved the court for a directed 
verdict for the defendant. This motion was overruled. 
The grounds of the motion were that the evidence failed 
to show any negligence on the part of the defendant; 
that the plaintiff was a trespasser on the defendant’s right 
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of way; that the evidence failed to show any knowledge 
on the part of the defendant company of the presence of 
the plaintiff on its right of way; that the evidence showed 
the plaintiff was fully familiar with the fact that he was 
lying down on the right of way of defendant company’s 
railway, and that if he did not remove himself from the 
position he would be hurt; that the evidence showed that 
the plaintiff assumed the risk of being on the defendant 
company’s right of way and in close proximity to defend- 
ant company’s railroad track. 

On behalf of the defendant, C. M. Hysell testified that 
he was the engineer operating the train; that he was 
about 200 feet from Hutton when he first saw him; that 
the instant he saw him he put on the emergency to get 
the air on the emergency brake and make a good stop; 
that the train was about 1,200 to ‘4d 300 feet in making the 
stop; that there were 88 freight cars, an engine, and a 
caboose on the train; that the tonnage "pack of the engine 
was 10,000 tons; that the train was running south on a 
down grade at about 30 miles an hour; that the witness 
was sitting on his seat in the engine in the ordinary look- 
out to see that there was nothing on the track, any ob- 
struction or anything; that Hutton was lying right next 
to the cattle guard on the right-hand side of the track; 
that he was on the inside or west side of the curve and 
close to the cattle guard; that his head was toward the 
cattle guard, his shoulders upon the ties, and his feet 
hanging down over the ballast; that there was one cattle 
guard south of the roadway and one on the east side; 
that there are crossbars on each side of the tracks in con- 
nection with the cattle guards; that outside of the catile 
guards there is a fence and post and the wing of the 
fences; that exhibit 1 is a fair reproduction of the curve 
of the track; that from the whistling post to the cross- 
ing is about 1,300 feet; that the whistling posts along the 
Missouri Pacific Railway are located a quarter of a mile 
. from the crossing, which would be 1,320 feet. 
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On cross-examination this witness testified that the 
crossing in question is about one mile north of Julian; 
that there is another crossing a half a mile north of that; 
that whistle signals were given as the train approached the 
crossing; that there were two long and two short whis- 
tles; that they were given at the whistling post a quarter 
of a mile north of the roadway; that the whistle was 
the only signal given; that the emergency air brake was 
working, and the witness slapped it on immediately; that 
the train was then about 200 feet north of the road; that 
the day was cloudy; that the eyesight of the witness was 
good at that time; that the distance he can see ahead de- 
pends upon where he is; that his position was on the right- 
hand side of the engine; that this was 100-class engine, 
engine 30; that from where the witness sat in the engine . 
to the ground was about 8 feet; that immediately in front 
of the witness was an opening so that he could look straight 
ahead, and that there was nothing to obstruct his view; 
that he could see the track from that crossing down to the 
other crossing; that he was looking down the track, but 
did not see Hutton; that he could stop the train in about 
1,200 to 1,300 feet. 

On redirect examination the witness testified that the 
train could not have been stopped on that grade going 
at 30 miles an hour with 10,000 tons back of the engine in 
a distance of 800 feet; that the cattle guard interposed 
between the vision of the witness and where Hutton was 
lying, and that he could not have seen him earlier than 
he did; that this was because there were two cattle guards, 
one on each side of the roadway; that Hutton was lying 
by the south cattle guard, and to the south of the road- 
way; that the north cattle guard prevented the witness 
from seeing him until he got within 200 feet of him. 

F. B. Dejarnette testified that he was the conductor 
in charge of the train that struck Hutton; that he went 
back to where Hutton was lying; that Hutton was then 
about 10 or 15 feet south of the line of fence, and about 
10 or 15 feet from the main line of the track, lying south 
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and west from the cattle guards; that the tonnage of the 
train was 10,000 tons; that the engine operated the very 
best it could operate. , 

C. H. Bresler testified on behalf of the defendant that 
he was one of the brakemen on the train that hit Mr. Hut- 
ton; that he noticed the train coming to a quick stop; 
that the air and brakes worked well and stopped the train 
immediately; that the witness did not think that the 
train could be stopped within less than about 800 feet. 

W. A. Loomis testified that he was the fireman of the 
train; that he observed the air brake and it worked well; 
that he did not think that a train with 10,000 tons back 
of the engine on that grade could have been stopped in a 
shorter space than approximately 1,300 feet. 

C. M. Hysell was recalled for further cross-examination, 
and testified that he could not see the cattle guards at the 
crossing where Hutton was injured. 

At the conclusion of the evidence the defendant renewed 

its motion for a directed verdict. The motion was over- 
ruled. 
The only duty of a railroad company to a trespasser 
who enters upon its right of way without its knowledge 
or consent, not within a highway crossing, and uses its 
road bed and track as a sleeping place, is not wantonly, 
* wilfully, or carelessly and negligently to injure him. 

In Hooker v. Wabash R. Co., 99 Neb. 18, it was said 
in the body of the opinion: “The rule of law is that, where 
a man walking upon the track is a trespasser, and is neg- 
ligent in failing to keep a lookout for approaching trains 
up to the time of the accident, and there is nothing to pre- 
vent him from getting out of the place of danger by step- 
ping off of the railroad track, the defendant company is 
not liable, unless its engineer is guilty of a want of rea- 
sonable care under all the circumstances.” We think this 
view is sustained by Shults v. Chicago, B. & Q. R. Co., 88 
Neb. 272. 

In Langenfeld v. Union P. R. Co., 85 Neb. 527, where 
the plaintiff, who was walking in the yard of the defendant 
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company, and was a helper in a necessary part of its busi- 
ness, and therefore was rightfully walking in the path 
between two main tracks, met a train coming on one of 
the tracks, and, with a view of avoiding danger, stepped 
over to the other track on which there was a standing 
train of box cars, and put his shoulder in between the ends 
of two of the cars, and immediately the standing train was 
moved by a switch engine, and the ends of the cars, com- 
ing together because the bumpers were gone and the cars 
were fastened together with chains, pinched plaintiff's 
shoulder and injured the same, it was declared by this 
court that there was no liability of the defendant because 
the plaintiff had space in which he could have continued 
to walk (5 feet), and he could have crossed the track 
on which the train was coming in, and ahead of the train, 
and could so have avoided danger, and the defendant com- 
pany was under no obligation to keep the bumpers on the 
box cars in anticipation that the plaintiff would attempt 
to use the cars as he did. This court then laid down the 
doctrine, as stated in the syllabus: “In order to consti- 
tute actionable negligence, there must exist three essential 
elements, namely, a duty or obligation which the defend-’ 
ant is under to protect the plaintiff from injury; a failure 
to discharge that duty; and injury resulting from the fail- 
ure.” It was also said: “When plaintiff stepped out of 
the beaten way between the cars, the only duty owing to 
him by the defendant was to exercise proper and reason- 
able care not to injure him, as soon as it acquired knowl- 
edge of his dangerous position.” The defendant had no 
knowledge of his danger and no reason to anticipate that 
a stranger to the operation of the train would, while the 
cars were in its private yards, place himself in such a posi- 
tion. 

This view is in entire harmony with the principle laid 
down in Chicago, B. & Q. R. Co. +. Wymore, 40 Neb. 
645: “A railroad company does not discharge its whole 
duty by refraining from wantonly injuring a trespasser 
upon its tracks after observing his position. It is bound 
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in all cases to exercise reasonable care to avoid injuring 
all persons who are known to be, or who may be reasonably 
expected to be, upon its right of way.” The opinion is 
sustained by Chicago, B. & Q. R. Co. v. Wilgus, 40 Neb. 
660, and other cases cited. 

The engineer of the train testified that the train ran at 
the rate of 30 miles an hour. We are unable to say that 
the evidence shows that the speed of the train was exces- 
sive. The engineer fixes his distance from the plaintiff at 
the time he first saw him at about 200 feet. No one dis- 
putes the testimony of the engineer concerning the dis- 
tance that the train was from the plaintiff when the en- 
gineer first saw him. The moment the engineer saw the 
_ plaintiff he applied the emergency brakes. He did what 
he could to stop the train within the shortest period of 
time and in the least space. The plaintiff’s witnesses, 
when they were as far away as the whistling post, 500 
‘paces, could not distinguish that Hutton, then lying at 
the place where he claims to have been injured, was a hu- 
man being. As they went from the point toward the cross- 
ing they had to proceed to a point about 800 feet from Mr. 
Hutton, to be able to make out that the object in sight 
‘ was a human being, although then knowing that Hutton 
was then lying there. If witnesses on the ground were 
unable to ascertain that Hutton then lying on the ground 
was really a human being, there could have been no duty 
upon the part of the engineer to perform an impossible 
task. The train that was coming up to Hutton was a long 
freight train. It had lots of rumble and roar. Jt made 
a noise that could be heard for a long distance, but Hutton 
was lying still on the ground. According to his conduct, 
he was unwilling to be disturbed. There does not appear 
to be any virtue which in any way tends to lead to the con- 
clusion that greater care upon the part of the engineer 
would have saved the plaintiff from injury. We are un- 
able to conceive of a man with ordinary intelligence and 
ordinary sobriety lying down and inviting the train to 
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come and run over him. No one could have acted in a 
more lawless manner than he. 

There is no evidence that the engineer saw the plaintiff 
in time to have stopped the train before the plaintiff was 
reached. The jurors found a verdict for the plaintiff. It 
was clearly within their right to do this if there had been 
any evidence upon which to base their verdict, but all 
the evidence tends to show that the plaintiff was so shel- 
tered behind the wings of the cattle guards as to be invisi- 
ble to the engineer until he was within 200 feet of him. 
He was therefore justifiable in running the train as he did. 
The plaintiff was not helpless. He was in duty bound 
to look for any train that might come along. It was his 
duty to look so that he might protect himself from the 
train that was coming. He testified that he did look and 
that he saw the train. The engineer testified that he was 
keeping a lookout, but that he did not see the plaintiff 
until he was within 200 feet of him, and that that was 
too close to enable him to stop his train. To let the plain- 
tiff recover is to let him do so in spite of his negligence 
and in spite of his refusal and neglect to get up or to 
roll over out of the way. 

The duties of the plaintiff and the engineer were, to a ° 
certain extent, reciprocal, but to let the verdict stand puts 
all the burden upon the defendant and requires the en- 
gineer to accomplish an impossible feat. He could not see 
through the wings of the cattle guards, and there is no 
good reason why he should have been expected to do so. 

On cross-examination the plaintiff admitted that he was 
lying on the track when he saw the train coming at a dis- 
tance of about 1,500 feet. Apparently he hesitated to 
make the exertion required to roll off the track, or to get 
up and walk away, as he might readily have done. Unless 
the defendant’s engineer carelessly ran the plaintiff down, 
of which there is no evidence, no recovery should be had. 
It cannot be said that the defendant’s engineer had an 
opportunity for actual knowledge concerning the position 
of the plaintiff and his condition. The case is one where 
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the plaintiff enters upon the defendant’s close and lies 
down upon its track because it suits him to do so, and 
then he sees the train coming and refuses to get up or to 
roll out of the way, and yet insists that the railroad com- 
pany shall bear the burden of his self-imposed injury. 

We refer to the following additional authorities: Ches- 
ley v. Rocheford & Gould, 4 Neb. (Unof.) 768; Burtis v. 
New York C. & H. R. R. Co., 143 N. ¥. Supp. 145; Newell 
v. Detroit, G. H. & M. R. Co., 187 Mich. 697. 

In Krummack v. Missouri P. R. Co., 98 Neb. 773, this 
court held: “Where the evidence shows that the switching- 
yards of a railway are close to a large public school build- 
ing and playground, that young children have long been 
in the habit of playing on or near the cars and tracks, 
ordinary care demands that in switching cars due regard 
should be paid to these conditions, and a failure to inclose 
the tracks and a neglect on the part of those engaged in 
switching to observe whether children are on the cars or 
tracks when a train is being backed in, from the lack of 
which precautions a trespassing child is injured, may con- 
stitute actionable negligence.” It will be noted that this 
is one of those cases where the supposed trespasser has 
not arrived at years of discretion. Besides, in this case 
the injured man was behind the wing of the cattle guard, 
and therefore could not have been seen. The doctrine laid 
down in this case cannot well be held to apply to the in- 
stant case, because young children are not trespassers of 
mature age, and they should not be held responsible dur- 
ing their immaturity and lack of judgment. 

The motion of the defendant for a directed verdict 
should have been sustained, because the evidence is insuffi- 
cient to sustain the plaintiff’s case. The judgment of the 
district court is reversed and the case remanded. 

REVERSED. 

SEDGWICK, J., not sitting. 

Ross, J. I concur in the conclusion. 
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LerTon, J. The Plaintiff, a man of full age and appar- 
ently of sound mind, was a trespasser upon the right of 
way. He lay down to rest, close to the railroad track, 
was struck by a train and severely injured. He testifies 
that he did not see nor hear the train coming, but admits 
he may have been in a doze when he was struck. The 
train was running at the usual and ordinary rate of speed. 

Under the admitted facts, he was guiltv of the erossest 
negligence. The burden is upon him to establish that thc 
engineer in the exercise of his duty to keep a lookout on 
the track could have seen him in time to avoid striking 
him. Unless this has been proved, there is no cause of 
action. The evidence does not establish this fact, and 
there can be no recovery. I concur in the conclusion, 


Stare BANK oF OMAHA ET AL., APPELLEES, v. WILLIAM L. 
HUFFMAN, APPELLANT. 


FILep NOVEMBER 17, 1916. No. 18895. 


1. Evidence examined, and found to support the findings and judg- 
ment of the district court. 


9. Bills and Notes: Action: Derenses. A controversy between two 
joint indorsers of a note as to whether one of them is an accom- 
modation indorser for the benefit of the other may not be inter- 
posed as a defense as to the holder and owner of the note, who will 
be entitled to a judgment against both indorsers in an action against 
them. 


3. Appeal: CoNnFLicTING EvIDENcE. Where, in an action brought by 
the State Bank of Omaha against Walter Moise and William L. Huff- 
man, who signed as indorsers a note given by the Omaha Motor 
Car Company to said bank for the sum of $5,000, there was a conten- 
tion between Moise and Huffman as to whether Moise was pri- 
marily liable to the plaintiff on the note set forth in the petition, 
and there was conflicting evidence tending to establish the claim 
of each defendant touching the matter in controversy, the finding 
of the court in favor of one of the defendants and against the 
other will not be disturbed. 
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Where, in an action at law, the case is submitted 
to the trial court upon conflicting evidence concerning whether 
one of two indorsers indorsed the note as an accommodation to 
the other indorser, and there is sufficient evidence to sustain the 
finding of the court in favor of one of the indorsers and against 
the other, this court will not reverse the judgment, even if there 
was sufficient evidence to have sustained a finding in favor of the 
opposite party. Waters v. Hardt, 87 Neb. 636. 


TRIAL TO Court: Finpines. In an action at iaw tried to 
the judge of the district court, his findings and judgment are en- 
titled to the same weight and consideration as is the verdict of a 
jury. National Bank v. Cooper, 86 Neb. 792. 


6. Bills and Notes: AccoMMODATION MAKER. “An accommodation maker 
is one who executes commercial paper without consideration in 
order to enable the payee, or holder, to thereby obtain credit.” 
Peoria Mfg. Co. v. Huff, 45 Neb. 7. 


APPEAL from the district court for Douglas county: 
Grorce A. Day, Jupen. Affirmed. 


Byron G. Burbank, for appellant. 


Brown, Barter & Van Dusen, W. J. Connell and Ellery 
H. Westerfield, contra. 


HAMER, J. 

This is an action by the State Bank of Omaha against 
Walter Moise and William L. Huffman. The petition 
alleged that on the 6th day of June, 1913, the Omaha Mo- 
tor Car Company, a corporation under the laws of Ne- 
braska, for a valuable consideration made and delivered to 
the plaintiff, the State Bank of Omaha, its promissory 
note as follows: 

“Qmaha, June 6, 1913. No. 572. Due Dec. 6, $5,000. 
Six months after date we or either of us promise to pay 
to the State Bank of Omaha or order five thousand and 
no/100 dollars, value received, at the State Bank of Omaha, 
Nebr., with interest at the rate of 6 per cent. per annum 
from maturity until due, payable annually. If this note 
is not paid at maturity, principal and interest shall draw 
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interest at the rate of 10 per cent. per annum from ma- 
turity until paid. Omaha Motor Car Co., 
“By W. L. Huffman, Sec. and Treas.” 

The petition further set forth that the names W. L. 
Huffman and Walter Moise were indorsed on the back of © 
said note; that prior to the delivery of said note, and as 
a.part of the consideration for the loan of $5,000 as alleged 
therein, the defendants, W. L. Huffman and Walter Moise, 
indorsed their names upon the said note as joint makers; 
that said note was duly presented for payment at ma- 
turity, but was not paid, and thereafter was duly protested 
for nonpayment, and notice was duly served as provided 
by law upon said W. L. Huffman and Walter Moise, in- 
forming them of the dishonor of the said note, and that 
they would be held for payment of the same; that the costs 
of said protest and notice was the sum of $2.59; that no 
part of the said note or interest or protest fees has been 
paid, and that there is due and owing from the defend- 
ants to the plaintiff the sum of $5,002.59, with interest 
thereon at the rate of 6 per cent. per annum from the 6th 
day of December, 1913. The plaintiff prays for judg- 
ment against the defendants, W. L. Huffman and Walter 
Moise, in the sum stated, with interest and for the costs. 
The Omaha Motor Car Company, whose name appears on 
the note as the maker, was not sued. 

By answer and cross-petition, William L. Huffman sub- 
mitted to the court a controversy with his codefendant and 
comaker of the note, Walter Moise, as to which one of 
the two was primarily liable on the note. It is contended 
by the bank that it had no notice of a controversy be- 
tween Huffman and Moise. A jury was waived, and the 
district court held both defendants, Huffman and Moise, 
to be primarily and severally liable on the note and entered 
judgment against them. It is contended by the bank that 
neither defendant claimed at the trial that the bank had 
agreed to look to either defendant more than to the other 
for the payment of the note. It is claimed on behalf of 
the bank that it was entitled to a joint and several judg- 
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ment against both defendants, and that, if there exists a 
valid contract between Moise and Huffman wherein only 
one was security for the other on the note, then that con- 
tract is enforceable in a separate suit brought for that 
purpose, but that it cannot be enforced in this suit by 
having a judgment entered other than that which a joint 
contract between them and the bank would justify. This 
court is asked to reach a different conclusion from that 
reached in the trial court. 

Huffman contends, as appellant, that the judgment is 
not sustained by the evidence, and that it is against the 
clear weight of the evidence, and that it should have been 
in favor of the appellant, William L. Huffman, and against 
Walter Moise, the appellee. It is contended by Huffman 
that the judgment should have found Walter Moise pri- 
marily liable to the plaintiff on the note set forth in the 
petition, and should have directed execution to issue first 
against him before any liability could be enforced against 
appellant. It was claimed that the court erred in not 
finding that the appellant was an accommodation indorser 
on the note set forth in the petition, and at the request of 
Walter Moise, the appellee. 

The defendant Huffman filed a long answer and cross- 
petition in which he set up that the defendant Walter 
Moise entered into a contract with D. W. Henry, himself, 
W. A. Gordon, and the Omaha Motor Car Company to 
loan the company $15,000, the same to be secured by a 
bill of sale covering certain furniture and fixtures owned 
by the corporation, and all material, machinery, fixtures, 
and other personal property owned by said company, in- 
cluding two automobiles. There was a recital in the 
agreement that all of the parties were stockholders in the 
Omaha Motor Car Company, which was engaged in the 
manufacture of automobiles; that pursuant to the agree- 
ment a certain bill of sale was executed by the Motor Car 
Company, and delivered to the defendant Walter Moise, 
and which was for his security ; that on June 7, 1912, Moise 
took a note signed by the Motor Car Company for the sum 
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of $5,000, due December 6, 1912, to the Merchants Na- 
tional Bank of Omaha, and indorsed the same; that said 
Moise caused $5,000 to be paid by the Merchants National 
Bank to the Omaha Motor Car Company; that the $5,000 
note became due, and that to obtain money to pay the same 
said Walter Moise obtained the note of the said Omaha 
Motor Car Company for $7,000, and indorsed the same; 
that the defendant Huffman also indorsed the same; that 
the sum of $7,000 was obtained from the State Bank of 
Omaha, and that there was paid to the said State Bank 
of Omaha the sum of $2,000 of the said $7,000; that said 
Moise agreed to pay said note when it became due, but 
failed to do so, and that $5,000 thereof was renewed by a 
new note, while $2,000 was paid on the said sum of $7,000; 
that said notes made by the Omaha Motor Car Company 
were placed in the hands of the said Walter Moise to en- 
able him to carry out his agreement of furnishing $15,000 
for the use of the company; that the defendant Huffman 
indorsed said notes for the purpose of enabling the said 
Walter Moise to obtain said money, and that what Huff- 
man did was done for the accommodation of Moise and 
without other consideration; that Moise was to pay the 
notes and save the defendant Huffman from all liability. 
Judgment was asked by Huffman to the effect that as be- 
tween the defendant Huffman and Walter Moise the court 
should find that Moise was first liable for the payment of 
said note and interest, and that execution should first 
issue upon said judgment against said Moise, and that said 
judgment should be collected from him, the said Moise. 
Moise answered the cross-petition of Huffman setting 
forth that the bill of sale was made to protect him, said 
Moise, from loss or damage by reason of advances of money 
to said Omaha Motor Car Company, and to protect him, 
said Moise, from any liability which he might incur by 
signing or indorsing notes on behalf of the said Motor Car 
Company; that said Moise admitted that the note signed 
by the Omaha Motor Car Company for the sum of $5,000, 
due Dec. 6, 1912, to the Merchants National Bank of 
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Omaha was indorsed by him, said Moise and also by D. W. 
Henry and the defendant W. L. Huffman, but there was a 
denial that Huffman signed for the accommodation of the 
defendant Moise, or to enable the defendant Moise to per- 
form his alleged agreement of obtaining the said $15,000; 
and it was alleged that the said Huffman signed the same 
by reason of his direcf interest in the said Omaha Motor 
Car Company, and to enable it to continue business; that 
the said Omaha Motor Car Company made another note 
for $7,000, which was indorsed by all of the said parties 
the same as the said note for $5,000 and for the same pur- 
pose, and that $5,000 out of the said $7,000 was used to 
pay the $5,000 note due at the Merchants National Bank, 
and that the additional $2,000 of the $7,000 note was paid 
to the said Omaha Motor Car Company to enable said 
company to meet certain alleged expenditures of the com- 
pany and to enable it to continue in business; and Moise 
denied that he agreed to pay said note when it became 
due; that there was a denial that the note was indorsed 
by the defendant Huffman at the request of the defendant . 
Moise, or for his benefit. It was also alleged that when 

the $7,000 note became due the sum of $2,000 was paid 

thereon, one-half by the defendant Moise out of his own 

money, and one-half by the defendant Huffman out of his 

own money, and that the remaining sum of $5,000 was 

renewed by a new note; that each of the defendants were | 
bound and required to pay one-half of the said $5,000 note. 

The district court found for the bank as against the 
defendants Huffman and Moise, but found for Moise as 
between Moise and Huffman. 

“Where, in an action at law, the cause is submitted to 
the trial court upon conflicting evidence, and there is suf- 
ficient to sustain the finding of the court hearing the cause, 
- this court will not reverse the judgment, even if there was 
sufficient evidence to have sustained a finding in favor of 
the opposite party.” Waters v. Hardt, 87 Neb. 636. 

100 Neb.—26 
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“A finding of fact made by a jury upon conflicting evi- 
dence will not be disturbed unless manifestly wrong.” 
Stevenson v. Omaha Transfer Co., 87 Neb. 794. 

“A fact determined by a jury upon conflicting evi- 
dence is conclusive on appeal, unless the finding is mani- 
festly wrong.” First Nat. Bank v. Golder, 89 Neb. 377. 
In the body of the opinion it was said: “The judgment is 
also assailed as erroneous because the evidence, from the 
standpoint of defendant, establishes the fact that he signed 
the note for the accommodation of plaintiff at the request 
of plaintiff’s cashier, relying upon the latter’s statement 
that Golder, the maker, was solvent, and upon an agree- 
ment that he assumed no liability. Defendant adduced 
testimony tending to establish this defense, but the mate- 
rial proof in support of it is directly contradicted by plain- 
tiff’s cashier.” 

“A verdict upon conflicting evidence will not be set 
aside, where there is sufficient evidence to support it.” 
Wenninger v. Lincoln Traction Co., 84 Neb. 385. In the 
body of the opinion it is said: “Had the jury found a ver- 
dict in favor of the defendant, the evidence would have 
sustained it, hut we cannot grant a new trial for that rea- 
son, since there is sufficient evidence, if believed, to sup- 
port this verdict.” 

“This court will not weigh conflicting evidence.” Fisch- 
er v. Kram, 63 Neb. 241. In the body of the opinion it is 
said: “The evidence in the record is quite conflicting. 
‘That adduced by the defendant fully sustains his conten- 
tion, while the evidence on behalf of plaintiff is ample to 
sustain the finding of the jury.” 

“An accommodation maker is one who executes com- 
mercial paper without consideration in order to enable 
the payee, or holder, to thereby obtain credit.” Peoria 
Mfg. Co. v. Huff, 45 Neb. 7. In the body of the opinion 
it is said: “The facts, as testified to by the defendant, 
bring the transaction clearly within the foregoing defini- 
tion, and it was the province of the jury to determine the 
question of his credibility as a witness, and their finding, 
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bearing as it does the approval of the trial judge, should 
not be disturbed in this proceeding.” 

“In an action at law tried to the judge of the district 
court, his findings and judgment are entitled to the same 
weight and consideration as is the verdict of a jury.” 
National Bank v. Cooper, 86 Neb. 792. 

In a law case, where the evidence is conflicting, the 
judgment will not be set aside by a reviewing court unless 
it is clearly wrong. 

While we are perhaps not bound to follow the findings 
and judgment of the district court, we have not been shown 
any good reason for disregarding the same. The trial 
judge appears to have been careful in his rulings and in 
his consideration of the case. There is plenty of evidence 
to sustain his judgment. 

The judgment of the district court is 

AFFIRMED. 
Letron and Sepcwick, JJ., not sitting. 


WILLIAM HoRN, APPELLANT, v. Lysue I. ABBOTT, APPELLEE. 
Firep NoveMBeER 17, 1916. No. 18952. 


‘ 1. Evidence examined, and found to sustain the finding and judg- 
ment of the district court as to the appellee, Lysle I. Abbott. 


2. Corporations: Sate or Bonps: Fraup. Where a suit in equity was 
prought against certain defendants in the district court for Doug- 
las county alleging misrepresentations as to the value of certain 
bonds in a corporation, and the evidence showed that these defend- 
ants were all stockholders, directors and officers of the corporation, 
and that the representations were made to induce the purchase by 
the plaintiff of said bonds of the corporation owned by one of these 
defendanis, and that the sale was made by the owner of said bonds 
and the bonds delivered, but there was no evidence that the appel- 
lee had made any representations to the plaintiff concerning the 
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value of the property of the corporation or the value of the bonds, 
and he had no interest in the sale, he will not be held liable, al- 
though he had been elected president of the company; there be- 
ing no showing that he was in any way derelict in his duty. . 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Surron, JuDGE. Affirmed. : 


Carroll J. Lord, for appellant. 
I. J. Dunn and Ray J, Abbott, contra. 


HAme|nr, J. 

Appeal from the judgment of the district court for 
Douglas county against the plaintiff, William Horn, and 
in favor of Lysle I. Abbott, in a suit in equity in which 
said William Horn was plaintiff and Lysle I. Abbott, Fritz 
Jaeggi, Arnold Koenig and the Niobrara Investment Com- 
pany were defendants. There was a judgment in favor of 
the plaintiff, William Horn, and against Fritz Jaeggi, 
Arnold Koenig and the Niobrara Investment Company. 

The defendants, Jaeggi, Koenig and the Niobrara In- 
vestment Company did not appeal. The plaintiff in his 
petition alleged that Lysle I. Abbott, Fritz Jaeggi and 
Arnold Koenig were the directors and officers of the Nio- 
brara Investment Company, of which Lysle I. Abbott was 
then alleged to be president, and Arnold Koenig vice-pres- 
ident, Fritz Jaeggi secretary and treasurer. It was also 
alleged in said petition that the said Niobrara Investment 
Company was a corporation; that on the 20th day of Jan- 
uary, 1911, the said plaintiff, William Horn, was induced 
to purchase five $1,000 first mortgage gold coupon bonds 
of the Niobrara Investment Company from the said cor- 
poration; that the said plaintiff relied upon the general 
representation of the officers and directors of said cor- 
poration, and the printed statements contained in a pro- 
spectus issued and circulated by said corporation, and 
which it is contended undertook to state that the said 
bonds were amply secured by a first mortgage upon sev- 
eral thousand acres of the finest Nebraska farm land 
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owned by said company at that time; that, as a matter 
of fact, the corporation did not own any farm land in the 
manner represented by the directors of said corporation 
and as contained in its printed prospectus; that, as a 
consideration for the purchase of said bonds, said plain- 
tiff paid to the corporation aforesaid in cash $1,000, and 
entered into a written contract to convey to said corpora- 
tion by a good and sufficient deed a quarter section of 
land situated in Kimball county, Nebraska, and then be- 
longing to the plaintiff; and that the said bonds, when 
said contract was entered into and at the time of bringing 
said suit, were without value of any kind. The plaintiff 
prayed that the entire contract between himself and the 
Niobrara Investment Company should be rescinded; that 
the contract for the transfer of the land in Kimball county 
to the corporation be set aside and held to be null and 
void; and that the plaintiff recover judgment against 
each of the defendants for the sum of $1,000, paid to said 
corporation, together with interest thereon from the date 
of payment. 

The defendants Lysle I. Abbott, Fritz Jaeggi, Arnold 
Koenig and the Niobrara Investment Company each filed 
separate answers, admitting the existence of said corpo- 
ration, the pames of those composing its board of direc- 
tors, and the officers of said corporation, and that a con- 
tract was entered into between the plaintiff, William Horn, 
and the corporation, the Niobrara Investment Company. 
There was an admission of the issuance of a prospectus 
by the said Niobrara Investment Company. The answer 
of the defendants denied that the plaintiff, in the purchase 
of the bonds, relied upon the statements contained in the 
prospectus, and each defendant separately alleged that the 
plaintiff made the purchase on his own independent in- 
quiry and judgment. 

The plaintiff filed a reply to each of these answers, in 
’ which he alleged that he purchased the bonds relying solely 
upon the statement contained in the prospectus issued by 
the corporation, the Niobrara Investment Company, and 
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upon the representations made-by the directors and officers 
of such corporation as to the assets of the said company. 

On the trial, the court entered up a decree finding that 
the plaintiff was entitled generally to relief as prayed for 
in his petition against the defendants Arnold Koenig, 
Fritz Jaeggi and the Niobrara Investment Company, but 
that the said plaintiff was not entitled to any relief as 
against the defendant Lysle I. Abbott; that the entire 
contract be rescindefl and held for naught; and that the 
costs be taxed against the defendants Fritz Jaeggi, Arnold 
Koenig and the Niobrara Investment Company. 

Counsel for the defendant, Mr. I. J. Dunn, makes the 
contention that the suit is brought in equity to rescind a 
contract made between the plaintiff and the defendants 
other than Abbott. Abbott testified that he drew the ar- 
ticles of incorporation as a lawyer; that up to that time 
he knew nothing of the Niobrara Investment Company; 
that Koenig and Jaeggi came to his office together to have 
him draw the articles of incorporation, and that he knew 
nothing of the proposed corporation; that he had been 
Koenig’s attorney for a long time; that he (Abbott) took 
the legal steps necessary to organize the corporation; that 
Koenig said that he had never paid Abbott anything for 
his services and wanted to pay him in stock of the com- 
pany. Abbott testified that he had given the corporation 
no consideration, except what was necessary to draw the 
papers, and that he knew nothing about the corporation. 
He appears to have known nothing about the proposed 
corporation, except what Koenig and Jaeggi told him. 
He said that he had not had anything to do with prepar- 
ing the facts and statements that went into the prospec- 
tus, and had no information, except as he had received 
it from Koenig and Jaeggi. Abbott testified that he did 
not have anything to say to Mr. Horn, the plaintiff, and 
had no personal acquaintance with him. He did not know 
Mr. Horn, and did not know that he had any intention 
of investing in the company. This does not seem to be 
denied. Abbott testified that he had not attended to the 
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printing of the prospectus, and that Mr. Jaeggi attended 
to it and furnished the money. Jaeggi knew that the com- 
pany held contracts for the purchase of the land. Horn 
testified that he met Mr. Koenig at the La Salle hotel, 
Chicago, and that Koenig told him that everything was 
going fine, and said that if he (Horn) knew anybody that 
would like to invest in the Niobrara Investment Company 
he would like to meet him; that thereupon he and Koenig 
went to see the president of the Standard Underground 
Cable Company, a fifty-million dollar concern, and that 
‘he introduced Koenig to the president of the company; 
that the gentlemen then talked about their work, and that 
Koenig then talked of the big feature of the Niobrara In- 
vestment Company, that they owned the land, that they 
had it under contract, that they would develop water 
power for electricity; that Mr. Koenig also talked to a 
Mr. Klein along the same line; that Mr. Klein said to 
him (Horn) that the way Koenig talked Horn could not 
make a mistake in investing his money in the company; 
that Koenig then said to Klein that the company owned 
the land under contract; that the increase in value over 
the price paid should go into a power proposition and into 
the banking business, hotels, and such assets as might ac- 
crue out of the surplus of the land holdings. Horn ap- 
pears to have testified that he introduced a Mr. Heidbrink 
to Mr. Jaeggi, and that Jaeggi then said that he would 
attend to the business. A letter dictated by Mr. Jaeggi 
and signed by Mr. Horn with the name of the Niobrara In- 
vestment Company and addressed to Mr. Heidbrink at 
Stayes, South Dakota, was introduced in evidence. Ex- 
hibit 23, offered by plaintiff, Horn. MHeidbrink was the 
last person they tried to interest in the company. Exhibit 
23 shows that Horn was no infant, and that he had a se- 
ductive way about him that might have won a most wary 
capitalist. The charm of the letter is its apparent clear- 
ness of vision and knowledge of the conditions of the ven- 
ture obtained at first hands. Horn seems to have known 
all about the certainty of the enterprise, and therefore 
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did not need to obtain information from Abbott, or to 
rely upon any sort of assurance that Abbott’s name as 
president might carry with it. He invites Heidbrink to 
“look into matters thoroughly.” He wants Heidbrink to 
“take part in the development of this country”’—only 
wants Heidbrink “to join us in this great undertaking with 
the small amount of $20,000.” He is also willing that, in 
addition, Heidbrink shall “take interest in the national 
bank which we are going to build in Niobrara.” Te pre- 
dicts that he and Heidbrink in two years “will be mem- 
bers of the biggest concerns in the West,” and winds up by: 
saying that “our undertaking has even created interest in 
the commercial clubs of Nebraska, and we are sure of their 
support.” Horn shows up as a promoter. Horn swore in 
an affidavit in the case of Irene Horn against himself that 
he did not have $1,000 in the bank; “that the only bank he 
does business with is the City National Bank, Omaha, in 
which he has not to exceed the sum of $43; and that affi- 
ant has no cash or other property, real or personal, or 
other income, except as herein stated.” Afterwards in this 
case he testified that he swore to this affidavit without 
knowing what was in it; that he had not read it or any 
part of it. On cross-examination, as we understand it, he 
admitted that he had $1,000 in the bank. This testimony 
is perhaps immaterial, except as it tends to discredit the 
defendant and to establish the fact that he is unworthy of 
belief. Of course, he may have been attempting to place 
some property beyond the reach of his former wife. She 
had a judgment against him. This affidavit is not com- 
mendatory of Mr. Horn. It leaves him liable to the charge 
that his hands are unclean and contains a suggestion that 
_ he should keep out of court. . Coppell v. Hall, 7 Wall. (U. 
S.) 542; AlcMullen v. Hoffman, 174 U.S. 639. 

The mere fact that Abbott was president of the corpo- 
ration did not bind him to so manage the corporation as 
to make money for the stockholders or for the company it- 
self. Nor is there any liability attaching to Mr. Abbott 
because his name appears as president of the corporation. 
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Nunnelly v. Southern Iron Co., 94 Tenn. 397, 28 L. R. A. 
421. 

The representations to Horn concerning the avneraliin 
of the land at the time of the deal with Horn were made 
by Jaeggi and Koenig. Abbott said nothing and was not 
present when they talked to Horn. If the representation 
that they had bought 2,500 acres more was made by Jaeggi 
and Koenig without Abbott joining in it in some way, then 
he was not liable in any event. Horn testified that he be- 
lieved the statements of Jaeggi and Koenig. If he believed 
them, he had no occasion to rely upon Abbott. 

Horn never talked to Abbott or made an independent 
inquiry. Jaeggi delivered the shares of stock to Horn. 
He was, and is, the owner. The stock appears to be 
Jaeggi’s stock. Of course, Abbott was not in any way 
bound to make Jaeggi’s stock pay. Nor was he responsi- 
ble in any way for the exaggerated ideas or expressions of 
Mr. Jaeggi or Mr. Koenig. He did not compare with 
either of them in any way. He had been Mr. Koenig’s law- . 
yer. He was merely helping with the preparation of the 
articles of incorporation. He had no designs upon the 
pocketbook of Mr. Horn or upon the Pere of any 
other person. 

The plaintiff does not seem to have talked with Mr. 
Abbott concerning the property, and Jaeggi seems to have 
been rather active. According to the plaintiff, Mr. Jaeggi 
showed him “a safe full of stocks and bonds, and told him 
that was just part of them, the rest of them was with the 
Peters Trust Company.” Mr. Horn also testified: ‘Mr. 
Jaeggi told me that over $30,000 worth (of bonds) had 
been already sold and paid for at that time. * * * -He 
told me that the company is immense. * * * He told 
me they had already sold over $30,000 worth of gold bonds; 
that he would float a couple of hundred thousand dollars 
worth of them in Europe, get foreign people in on the 
deal.” 

Horn seems to have placed a great deal of confidence 
in both Jaeggi and Koenig. He knew them both, and they 
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both talked to him, according to his testimony, in such a 
way as to inspire confidence, if he believed them. On Mr. 
Horn’s cross-examination he was asked: “Did anybody 
lead you to believe, or did anybody say to you, that Abbott 
as an officer of the company would be in any way liable 
for its debts and obligations? Did anybody say that to 
you or lead you to believe that? A. There was never such 
conversation. Q. Did you think Mr. Abbott, even if he 
was a stockholder, or officer, was or would become liable 
for the debts or obligations of this company, or to make it 
good? A. It never entered my mind.” 

That Horn’s testimony when he testified against Abbott 
is unworthy of belief is in a measure established by the 
fact that he never went to see Abbott or complained to him 
in any way. “Q. After you became suspicious that Jaeggi 
and Arnold Koenig hadn’t told you the truth, did you go 
to see Abbott? A. No, sir. Q. Did you ever call him up? 
A. No, sir. Q. Did you ever consult him about your sayv- 
ings, or the deal you had-made, after you became suspi- 
cious? A. No, sir.” 

Whether any false representations were made by Abbott 
to the plaintiff would be material if it was charged and 
proved. But itis not. The plaintiff is not shown to have 
relied upon any representation that Abbott made. He ap- 
pears to have relied upon his own judgment and the rep- 
resentations of Koenig and Jaeggi. 

Under section 8198, Rev. St. 1913, we are called upon 
to render our judgment in this case de novo. Northwest- 
ern Mutual Life Ins. Co. v. Mallory, 93 Neb. 579. 

There is no proof that Horn relied upon anything that 
Abbott told him, if, as a matter of fact, Abbott told him 
anything, which is not shown. 

In order to maintain an action for deceit, it is necessary 
to show that the plaintiff had a right to rely upon the 
representations made, if any, and did rely upon the same, 
and that they were false, and that he altered his condition 
in consequence thereof and suffered damages thereby. 
Runge v. Brown, 23 Neb. 817. 
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In the above case of Runge v. Brown, it was said in the 
body of the opinion: “But there is no proof that the rep- 
resentations alleged to have been made by plaintiff in error 
were relied upon by defendant in error, and induced him 
to make the sale referred to. Upon this point we think 
the authorities are substantially all one way. If defend- 
ant in error sold the sheep to Musheid, upon his own judg- 
ment, and wholly uninfluenced by the alleged statements 
of plaintiff in error, it is clear that such statements could 
not result in damages to him, however untrue they might 
have been, unless they were relied upon by defendant in 
error, and that, so relying, he sold the sheep, received the 
notes, and suffered damage thereby. It must appear that, 
relying upon the statements, he altered his condition, and 
was damaged thereby, that this change in his condition 
was in consequence of the representations, as well as that 
the representations were untrue.” 

In Stetson v. Riggs, 37 Neb. 797, this court held, as 
stated in the body of the opinion: “The defense of Riggs 
was, in effect, an action against Stetson for damages for 
false representation made by the latter. This answer, 
then, to be good, must allege with reasonable certainty: 
(a) That Stetson made some representation to Riggs, 
meaning he should act on it; (b) that the representation 
made was false; (c) that Riggs believed such representa- 
tion to be true, relied and acted upon it, and was thereby 
damaged”—citing Byard v. Holmes, 34 N. J. Law, 296, and 
cases there cited. 

“False representations as the basis of an action, whether 
for damages or for rescission of a contract, are such only 
as in some manner actually mislead the complaining party 
to his damage.” American Building & Loan Ass’n v. Bear, 
48 Neb. 455. 

“Actionable fraud must relate to matters material to 
the transaction involved. Mere collateral inducement, al- 
though fraudulently made, of itself affords no ground for 
the rescission of a contract, or for the recovery of damage 
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against the offending party.” American Building & Loan 
Ass’n v. Bear, 48 Neb. 455. 

We also refer to Jakway v. Proudfit, 76 Neb. 62, where 
this court held, as stated in the body of the opinion, that 
an instruction was prejudicially erroneous which “sub- 
mitted the case to the jury on the theory that, if the rep- 
resentation of the indebtedness of the corporation was 
false, and if such representation was relied upon by the 
plaintiff as an inducement to the contract, he was entitled 
to rescind, whether any actual damage accrued by reason 
of the representation or not.” 

Also, see Lorenzen v. Kansas City Investment Co., 44 
Neb. 99, where this court held, as stated in the syllabus: 
“In an action in the nature of an action of deceit, it is 
necessary not only to show the making of false representa- 
tions justifiably relied upon, but in addition it must be 

made directly and not by conjecture to appear that, from 
such false representations and reliance upon them, there 
resulted a direct and actual loss to plaintiff.” 

In 1 Story, Equity Jurisprudence (13th ed.) sec. 203, 
it is said: “And in the next place the party must have 
been misled to his prejudice or injury; for courts of equity 
do not, any more than courts of law, sit for the purpose 
of enforcing moral obligations or correcting unconscien- 
tious acts, which are followed by no loss or damage. It 
has been very justly remarked, that to support an action 
at law for a misrepresentation there must be a fraud com- 
mitted by the defendant, and a damage resulting from 
such fraud to the plaintiff.” 

In Bispham, Principles of Equity (8th ed.) sec. 217, it 
is said: “Fraud without damage is no ground for relief at 
law or in equity.” 

See, also, the following cases: Taylor v. Guest, 58 N. Y. 
262; White, Adm’a, v. Smith, 39 Kan. 752; Humphrey v. 
Merriam, 32 Minn. 197; Clark & French v. Tennant, 5 
Neb. 549. 

The bonds purchased by the plaintiff seem to have been 
the property of Jaeggi, and a bargain with Jaeggi was not 
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a bargain with the Niobrara Investment Company, nor was 
it a bargain with Abbott. 

Any fraudulent representations made by Jaeggi or by 
Jaeggi and Koenig were not the representations of Abbott. 

1. The plaintiff, as to the defendant Abbott, is not shown 
by the evidence to have been misled or in any way de- 
ceived by the prospectus or by anything that was said 
or done by the defendant Lysle I. Abbott. 

2. The defendant Abbott is not shown to have been in 
the management of the affairs of the company. 

3. Horn seems to have known that Jaeggi and Koenig 
were the real parties in interest, and that they were in the 
actual control] of the corporation, and that the defendant 
Abbott was only assisting them as counsel, and that what 
he did was done as a lawyer, and not otherwise. 

4, Horn relied upon the facts within his own knowledge. 

5. Under the relations existing between Horn, Jaeggi 
and Koenig, as shown by the evidence, Horn must have 
known that Jaeggi and Koenig were the real parties in 
interest and in control of the corporation. 

6. The testimony of the defendant Lysle I. Abbott does 
not appear to be successfully controverted. He seems to 
be free from any fraudulent purpose or act. We are un- 
able to hold that the plaintiff, Horn, has established the 
case set up by him in his petition. , 

The judgment of the district court appears to be sus- 
tained by the evidence, and it is 

AFFIRMED. 

SEDGWICK, J., not sitting. 
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ELBERN N. Coons v. STATE OF NEBRASKA. 
Fitzep NovEMBER 17, 1916. No. 19431. 


Burglary: Surrictency or EvipENce. The evidence examined, and 
found to support the verdict of the jury declaring the defendant 
guilty. 


Error to the district court for Cherry county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


Robert G. Easley and Walcott & Walcott, for plaintiff 
in error. 


Willis B. Reed, Attorney General, and Charles §. Roe, 
contra. 


HAMER, J. 


The plaintiff in error, hereafter called the defendant, 
brings this case here so that we may review the judgment 
‘of the district court for Cherry county. He was arrested 
August 18, 1915, and was charged with the crime of bur- 
glary alleged to have been committed on or about the 29th 
day of July, 1915. On the 6th day of October, 1915, he 
was sentenced to serve an indeterminate sentence of from 
one to ten years in the penitentiary. The evidence against 
him is circumstantial. Ten instructions were given by the 
court upon its own motion. In the motion for a new trial 
error is alleged in the giving of these instructions, but 
there is no discussion of any of them in the defendant’s 
brief. There was a motion by the defendant for a directed 
verdict, but this motion was overruled. The insufficiency 
of the evidence to sustain the verdict is apparently the 
main question upon which defendant’s counsel rely. 

Briefly stated, the facts are as follows: One George 
O’Kieffe was building a house on his farm. On the eve- . 
ning of July 28, 1915, O’Kieffe and the men working with 
him left the house, which was then nearly completed. The 
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windows and doors were all in, except that in one of the 
openings prepared for a window boards were nailed across 
the opening. The next morning when the men returned 
they found that the house had been entered during the 
night season and numerous articles, including log chains, 
carpenter tools, paint brush, and a pair of pincers, had 
been taken away. There were evidences that paper had 
been burned in the house to furnish light for the burglars. 
The country is sparsely settled. Rain had fallen in the 
night. A fresh wagon track was followed from the house 
by O’Kieffe and some of the men a distance of eight or 
ten miles to near the home of defendant. About a mile 
away from his home the wagon had been stopped, a hole 
dug in the ground, and certain articles buried. Among 
them were carpenter tools and the paint brush. The wagon 
track left the main road near the defendant’s place, and 
after a circuitous route across the prairie was finally lost 
near the defendant’s house. A wagon was standing in the 
yard of defendant, and there was a smear of moist white 
paint upon the bottom of the box. The paint brush taken 
was moist with white paint. The defendant’s team looked 
fagged and weary, and showed signs of having been hard 
driven. The harness lay by the wagon tongue as it may 
have been thrown down when the team was unhitched. 
The stolen pair of pincers was found on the ground a short 
distance from defendant’s house. When questioned re- 
garding the paint on the wagon, the defendant stated that 
it had been there a long time, but other witnesses stated 
that the paint was still moist so that it came off when it 
was rubbed with the finger. Defendant’s witnesses testi- 
fied that the horses were fagged out from hauling a heavy 
water tank; that the trail on the prairie near the house 
was made by the team and wagon when used to pick up 
fuel—“cow chips’—and that defendant was at home all 
that night. 

We are convinced that the jury were justified in disbe- 
lieving the testimony of defendant’s witnesses, and that 
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they were equally justified from the circumstantial evi- 
dence in finding the defendant guilty. 

It is possible that the conclusion reached by the jury 
upon the circumstantial evidence is wrong, but the jurors 
were inhabitants of the county, and much better qualified 
to determine the truth or falsity of the testimony than is 
this court. There is suffictent evidence in the record, if 
the jury disbelieved the defendant’s witnesses, to uphold 
the conviction. 

The value of the property taken was found by the jury 
to be $35.25, only a few cents more than an amount for 
which the defendant could have been convicted only of 
petit larceny. He had a wife and children. So far as 
the record shows, this is his first offense. It may be 
doubted whether further punishment than he has already 
suffered is advisable. It is to be hoped that the parole 
board will take these facts into consideration. 

The judgment of the district court is 

AFFIRMED. 


STATE, EX REL. JAMES J. PARKS COMPANY, APPELLEE, Vv. 
JAMES C. DAHLMAN BP AL., APPELLANTS. 


FILED NovEMBER 17, 1916. No. 19685. 


1. Municipal Corporations: CoNSOLIDATION: ASSUMPTION OF OBLIGA- 
Tions. Where four proposed paving improvement districts had 
been created in South Omaha, and the property owners had indi- 
cated the kind of material they desired used, and the contracts had 
been let and bonds given for the performance of the same, and each 
of the foregoing steps had been taken under the direction of the 
city attorney and the city engineer of the city of South Omaha, and 
before the consolidation of the said city of South Omaha with the 
metropolitan city of Omaha, as contemplated by the statute, the 
contracts so entered into are valid, and they must be performed 
by the consolidated city of Omaha, although the statutory time 
allowed property owners in which to select material had not ex- 
pired in any of the districts before the consolidation took place. 
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: SrREET IMPROVEMENTS: CoNnTRACTS. The charter of the city 
of South Omaha provided that property owners might designate 
the material to be used in street paving by filing a petition within 
20 days from the advertisement of bids. If such petition was filed 
within the 20 days, the council could at once contract for the im- 
provement without waiting for the expiration of the 20 days’ time. 


3. Mandamus: MuonicrpaL Contracts: ENFoRCEMENT. The act pro- 
viding for the consolidation requires the consolidated city to per- 
form ali valid, unperformed, subsisting contracts made by the city 
of South Omaha, and a writ of mandamus to compel such per- 
formance was properly issued by the district court. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


John A. Rine, W. C. Lambert and L. J. TePoel, for ap- 
pellants. 


Murphy & Winters, contra. 


HAMER, J. 

This is a proceeding in mandamus to compel the city 
of Omaha to carry out certain paving contracts entered 
into by the city of South Omaha before the consolidation 
of the two cities. Four paving districts are involved, Nos. 
128, 130, 133, and 184. 

It appears that after the districts were created the city 
clerk of South Omaha, pursuant to the charter, gave to 
the property owners in the several districts notice by pub- 
lication that the 20 days allowed the property owners in 
which to designate material, or to change any designation 
previously made, would not expire in any of the districts 
until after June 21, 1915, the date of the consolidation 
of the two cities; that in each of said districts petitions 
designating the materials were filed, after notice was given, 
prior to the consolidation and within the 20 days allowed 
for the selection of material or to change the designation 
thereof; that, before the consolidation, the city council 
of South Omaha adopted resolutions awarding to the 
James J. Parks Company a contract for the performance 
of the work, and the contract, together with the bond, was 

100 Neb.—27 
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duly approved. The respondents, the mayor and council 
of the city of Omaha, refused to recognize these contracts 
or to provide funds for carrying on the work, and this 
proceeding was brought to compel them to draft and pass 
the necessary ordinances providing for the issuance and 
sale of the district improvement bonds of the city of Omaha 
for the purpose of paying for the improvements in these 
districts, the same to be issued under the laws and charter 
of the city of South Omaha at the time of its consolida- 
tion with the city of Omaha. An alternative writ of man- 
damus was issued. The return to this writ sets forth that 
at the date of the consolidation, June 21, 1915, the relator 
did not have a completed, valid and subsisting contract 
with the said city of South Omaha for the work in any of 
said districts; that the proceedings had not progressed 
beyond the point where a valid contract could have been 
entered iuto, for that 20 days from the last date for pub- 
lication for bids had not expired in any of said districts 
during which the property owners therein might have des- 
ignated different material from that selected; that no con- 
tract in fact was made or attempted to be made prior to 
the expiration of the said 20 days; that the instruments 
signed as contracts were not dated and were not intended 
by those signing the same to be valid or subsisting con- 
tracts until after the expiration of the 20 days in which 
to designate said material; and that up to the time of the 
consolidation there had not been signed in said districts, 
or any of them, valid subsisting petitions designating ma- 
terial; and that, as to some of the pretended petitions 
designating material, names had been withdrawn in suf- 
ficient numbers to defeat the request of the petition; that 
the respondents are without power to issue and dispose of 
bonds of the city as a means of obtaining funds with which 
to pay for said work; that under the charter of the city 
of Omaha warrants or bonds may not issue for the pay- 
ment for improvements such as paving prior to the time 
when such improvements haye actually been made, and 
sufficient assessments have actually been levied, and a 
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fund created to meet such obligations; that, in the ab- 
sence of a completed and valid contract, the respondents 
had no authority to issue bonds or to create a fund under 
the laws and charter of South Omaha as the same existed 
at the time of the consolidation; that the respondents 
were without authority to levy or assess charges against 
the property of the said districts for such improvements 
under either the laws and charter of the city of South 
Omaha, or the city of Omaha; that the said proceedings 
in the said districts terminated and became of no effect 
upou the consolidation of South Omaha with the city of 
Omaha; and that, as the proceedings had not progressed 
to a point where a complete and consummated contract 
or contracts had been made, the city of Omaha was not re- 
quired to carry out and perform the said contracts. 

Upon the trial a writ of mandamus was awarded as 
prayed. A motion for a rehearing was denied, and the 
respondents have appealed. 

Section 3, ch. 212, Laws 1915, provides, among other 
things: “And the metropolitan city shall succeed to all 
the property and property rights of every kind, contracts, 
obligations and choses in action of every kind held by 
or belonging to the city or village consolidated with it, 
and the metropolitan city shall be liable for and recognize, 
assume and carry out all valid contracts,. obligations, fran- 
chises and licenses of any such city or village so consoli- 
dated with it.” 

The foregoing language indicates very clearly that the 
consolidated city receives the property, property rights, 
and every kind of contract or obligation or chose in ac- 
tion held by the city or village consolidated with the met- 
ropolitan city. It also clearly shows that the metropoli- 
tan city, in addition to receiving the property of the vil- 
lage or city incorporated with it, assumes to carry out all 
valid contracts, obligations, franchises and licenses of the 
city or village consolidated with it. If the city of South 
Omaha had incurred an obligation by reason of what it 
did, then it is incumbent upon the city of Omaha to carry 
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out the contract or obligation, whatever it may have been. 
It is contended here that there was no contract because 
of the fact that there were 20 days from the last date of 
the advertisement of bidders within which the abutting 
property owners could designate the material that they 
desired to have used; that the 20 days had not expired 
when the cities were consolidated, and therefore that there 
was no pending contract. It was the view of the district 
court that the right to withdraw from the petitions ex- 
- isted only up to the time that the council acted upon the 
petitions, and that, when they acted upon such petitions, 
then the contracts became valid contracts, and that in the 
first place the city of South Omaha would be obligated to 
carry out the contracts, even though the full 20 days had 
not expired. Itis said on page 20 of appellant’s brief that, 
if the proceedings had by the city of South Omaha resulted 
in valid contracts, then “it may be that relator is entitled 
to the relief he claims.” We are inclined to adopt the 
views of the district court. : 

Section 4719, Rev. St. 1918, provides: “The property 
owners of record within any district shall have twenty 
days from the last date of publication of the bids for any 
improvement, to designate by petition, to be filed with the 
city clerk, the specific material selected from those des- 
ignated in the bids received, which they desire used in 
improving of the street or other public thoroughfare within 
said district, and, in case the record owners of the majority 
of the taxable foot frontage of property abutting upon 
said street or other public thoroughfare to be improved, 
file their petition within such twenty days, designating the 
specific material which they desire used in making such 
improvement, then in that event, the mayor and city coun- 
cil shall order said improvements made with the specific 
material so designated; but, in case there is no petition 
filed by the owners of a majority of the foot frontage 
of taxable property as aforesaid, within said twenty days, 
then the mayor and council shall by resolution, designate 
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the specific material they desire to be used, and award the 
contract to the lowest responsible bidder on said material.” 

The language of the section indicates that it was in the 
mind of the legislators when they passed the act that 
the abutting lot owners might not make any request with 
respect to the kind of material to be used, and then it 
would be for the council to determine what kind of ma- 
terial it would use. We have not been told that any ob- 
jection has been made concerning the material to be used. 
It also appears that the council acted upon the petition. 
If no objection was made by the abutting lot owners at 
that time or since, then in any event the order of the 
council of South Omaha must stand. 

Many authorities are cited in the brief of counsel for 
the appellees showing that the abutting lot owners have 
no right to withdraw after the action of the council. In 
this case the council did all that could be done prior to 
the expiration of the 20 days. If the city of South Omaha 
could make a contract, then it has been made, and it is 
the duty of the city of Omaha to carry it out. Appar- 
ently, this is a case where the abutting property owners 
desire that for which they petitioned. We are of. the 
opinion that the contracts made were binding upon the 
city of South Omaha at the time of the consolidation, and, 
if so, they must be assumed by Omaha. 

Section 6 of the act providing for the consolidation of 
South Omaha with the, city of Omaha, being a part of 
chapter 212, Laws 1915, provides, in substance, that all 
taxes or special assessments which any city or village con- 
solidated may have been authorized to levy or assess, but 
which are not “levied or assessed at the time of such con- 
solidation, for any kind of public improvements” in proc- 
ess of construction or contracted for, may be levied or 
assessed by such metropolitan city as consolidated. The 
following cases seem to adopt the principle involved: City 
of New Orleans v. Stewart, 18 La. Ann. 710; Irwin v. 
Mayor, 57 Ala. 6; Pavey v. Braddock, 170 Ind. 178. 
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It may be true that, when Omaha acts for itself, it 
would have no power to issue bonds for the payment of 
indebtedness; but in this case it would seem that the city 
of Omaha undertook to carry out the contracts which 
had been made by the city of South Omaha. If so, it is 
for the city of Omaha to take such steps as may be nec- 
essary to pay the indebtedness incurred in the same man- 
ner that such indebtedness would have been paid by the 
city of South Omaha, provided it had not been incorpo- 
rated into the city of Omaha. We see nothing in the way 
of issuing bonds after the manner the city of South 
Omaha might have issued them, and in levying assess- 
ments upon the particular property benefited, as South 
Omaha might have done if the consolidation had not 
been made. 

The judgment of the district court is 

AFFIRMED. 


Amos A. GALT ET AL., APPELLEES, v. CARSON HILDRETH, 
APPELLANT, 


' Frrep DeceMsBer 9, 1916. No. 18938. 


Opinion on motions for rehearing of case reported, ante, 
p. 15. Former judgment modified. 


Per CurRIAM. 

This is a hearing upon questions presented in motions 
for rehearing. The issues and the evidence are stated in 
the first opinion. Galt v. Hildreth, ante, p. 15. At the 
‘time plaintiffs purchased from defendant Hildreth a con- 
trolling interest in the Franklin State Bank, he guaran- 
teed that, if the net profits of the bank for the year 1912 
should not be $8,000, he would pay plaintiffs three-fifths 
of the difference between that sum and the net profits. 
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He also agreed that plaintiffs might select notes in the 
bank of the face value of $3,000, and that he would pay 
the same to the bank. 

The Galts brought this action against Hildreth to re- 
cover three-fifths of the difference between the actual prof- 
its and the guaranteed profit. The bank was made a 
party defendant, and filed a cross-petition in which it 
sought to enforce against Hildreth his liability upon the 
note clause of the contract, and also sought to collect 
from him the amounts due on notes alleged to have been 
made, indorsed and guaranteed by him. The trial court 
found that there was due from Hildreth to plaintiffs upon 
the profit clause of the contract $1,607.78. This was af- 
firmed by this court, and is adhered to, except that plain- 
tiffs should have interest thereon at the rate of 7 per cent. 
per annum from January 1, 1913. 

The remaining questions relate to the causes of action 
pleaded in the bank’s cross-petition against Hildreth. The 
contract between plaintiffs and Hildreth provided that 
plaintiffs should have the right to select notes of the face 
value of $3,000, and Hildreth agreed to pay to the bank 
“the face value with accrued interest from November 10, 
1911, to January 1, 1913, on said notes.” Hildreth con- 
tends that the recovery allowed upon this clause of the 
contract is excessive. The evidence shows that March 12, 
1912, Hildreth paid a note of $500. This would leave 
notes of the face value of $2,500 to be selected. In the 
settlement of the matters relating to the Curtis land, Hil- 
dreth gave his check for $502.50, and it was agreed that 
this should apply upon his liability under the note clause 
of the contract. The cross-petition of the bank alleges 
that there was due under the note clause the sum of $2.,- 
301.17, and prayed judgment for such sum, “with interest 
thereon from January 1, 1913, at the rate of 7 per cent. 
per annum.” The district court decreed that plaintiffs 
should select notes of the face value of $2,500, and that, 
in case Hildreth failed to pay the same within 40 days, 
the bank should have judgment against him for $2,500, 
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with interest thereon from November 10, 1911. This was 
error. The decree should have been for $2,301.17, with 
interest at 7 per cent. per annum from January 1, 1918. 

It is also contended by the bank that the rule announced 
in the fifth paragraph of the syllabus in the former opin- 
ion is not applicable to the facts. It was held: “The de- 
fense successfully made by one of the signers and in- 
dorsers of a note, if not made on purely personal grounds, 
will bar a future action by the same plaintiff on the 
same obligation against another joint defendant.” (alt 
v. Hildreth, ante, p. 15. 

In its cross-petition the bank seeks to recover upon the 
so-called “brickyard” notes, known as the “Chaney” note 
and the “Gettle” note. Hildreth was one of three makers 
of the Chaney note and one of four indorsers of the Gettle 
note. In former actions brought by the bank against all 
the makers and indorsers, judgments for all the defend- 
ants, except Hildreth, who made no answer, were affirmed 
in this court. Franklin State Bank v. Chaney, 94 Neb. 1; 
Franklin State Bank v. Gettle, 96 Neb. 60. Hildreth filed 
no answer in those actions because he was representing 
the bank in the litigation and was to be its principal wit- 
ness. His default was entered. After the judgments for 
the answering defendants were affirmed, the bank moved 
for judgment against Hildreth upon the default. Hil- 
dreth obtained leave of court to file an answer pleading 
the judgment in favor of his comakers and coindorsers as 
an adjudication in bar of the bank’s claims. The second 
and third causes of action set forth in the bank’s cross- 
petition in the present case are upon the notes involved 
in the two cases mentioned. Upon the trial of the pres- 
ent case it was stipulated that the original actions upon 
the brickyard notes should be consolidated with this case. 
The bank contends that the judgments in those actions 
are not conclusive of Hildreth’s nonliability, because it 
does not appear that the judgments were founded upon a 
defense that was not personal to the prevailing defend- 
ants. One defense pleaded was that the notes were deliv- 
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ered to the bank merely to evidence its interest in the 
brickyard property, it having released its claim thereto, 
and that the notes were without consideration and were 
never intended to be enforced. The other defense was 
that, after the delivery of the notes, the makers and in- 
dorsers surrendered to the bank all claim to the brick- 
yard property, and that the bank thereupon released them 
from any and all liability upon the notes. Franklin State 
Bank v. Chaney, 94 Neb. 1; Franklin State Bank v. Get- 
tle, 96 Neb. 60. 

Fach of these defenses was a defense upon the merits, 
and was not a defense personal to the pleaders. If the 
first defense was established, there was never any liability 
upon the notes. If the notes were delivered merely to 
evidence the interest of the bank in the property and with 
the understanding that they were not to be enforced, there 
was no liability either on the part of Hildreth or the 
other makers and indorsers. If the plea of release was 
established, all the makers and indorsers were released. 
If the brickyard property was surrendered to the bank 
in consideration of the release of the defendants in the 
actions on the notes, it was a satisfaction and payment. 
The release of those makers and indorsers also released 
Hildreth. Scofield v. Clark, 48 Neb. 711; Huber Mfg. Co. 
v. Silvers, 85 Neb. 760. 

It is also contended that Hildreth is estopped to plead 
his nonliability on the notes, because at the time the Galts 
purchased stock in the bank its records indicated that 
he was liable thereon, and that he so represented. The 
action upon the notes is brought by the bank. This is 
not an action by the Galts to recover for misrepresenta- 
tion in the sale of the stock. Facts constituting an estop- 
pel operating in favor of the bank were neither pleaded 
nor proved. It follows that the former adjudications re- 
leased Hildreth from liability on the brickyard notes. 

Except as herein modified, the judgment of affirmance 
is adhered to. 

FOxMER OPINION MODIFIED. 
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IN re SupreMe Court CoMMISSIONERS. 


Firep DeEcEMBER 9, 1916. No. 19964. 


Per CurRIAM. 

In several cases that have been submitted to the su- 
preme court commission and decided by the court, mo- 
tions for rehearing.have been filed. The contention is 
made that the act of 1915 creating the supreme court com- 
mission is unconstitutional and void, because the appel- 
lant has been deprived of his right to be heard in the court 
of last resort, as provided for in the Bill of Rights: “The 
right to be heard in all civil] cases in the court of last 
resort, by appeal, error, or otherwise, shall not be de- 
nied.” Const., art. I, sec. 24. It is said, also, that the act 
deprives appellant of its property without due process 
of law, and denies it the equal protection of the laws, as 
guaranteed by the Fourteenth amendment to the Consti- 
tution of the United States. In one case it is urged that 
full findings of fact were not made by the commission as 
required by the statute; that permission “to be heard on 
printed briefs and by oral argument * * * before 
the commission” is insufficient, for the reason that the 
commission is not the court; that the provision that the 
unsuccessful party “shall have his motion for rehearing 
before the commission” is an attempt to take away its con- 
stitutional right to be heard before the court. It is said 
that the evident purpose of the act is to “clear the docket, 
regardless of judicial proceedings,” and the only thing 
left for the supreme court is the perfunctory duty to ap- 
prove and adopt the report of the commission and have 
it spread upon the records; there being no provision that 
the court may disapprove the report or order a rehearing 
of the case. 

Much reliance is placed upon the opinion in the case 
of State v. Noble, 118 Ind. 350, 10 Am. St. Rep. 148, de- 
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cided in 1888, which holds that, though the commissioners 
provided for by the Indiana act were merely assistants 
of the court, it purported to confer judicial power upon 
them, and was therefore unconstitutional. In this state 
—mainly on account, no doubt, of the provision of the Bill 
of Rights referred to, which is unique, and is not found 
in the Constitution of any other state, and which has done 
much to delay justice and to enable the poor litigant to 
be worn out by unwarranted and vexatious appeals to an 
already overburdened court merely for delay—it became 
necessary, nearly a quarter of a century ago, to provide 
assistance to this court. 

The first act providing for supreme court commission- 
ers was passed in 1893. The purport of the act, in so 
far as it prescribed the duties of commissioners, is the 
same as in the present act. In In re Supreme Court Com- 
missioners, 37 Neb. 655, its constitutionality was upheld 
on the ground that the commissioners were not judges 
and their opinions were of no force or validity until ex- 
amined and approved by the court. In Rendall v. Na- 
tional Building, Loan & Protective Union, 43 Neb. 876, 
the question was again considered and the same conclu- 
sion reached. A like result was arrived at in California. 
People v. Hayne, 83 Cal. 111, 7 L. R. A. 348. All these 
cases were decided after the decision in the Noble case 
was published. 

Under the practice in this court, in all cases assigned 
to the commission for examination a written report of 
the facts disclosed by the record is made to each member 
of the court, and a proposed journal entry submitted; 
these reports are examined by each judge, sometimes they 
are approved, sometimes they are referred to the commis- 
sion for further information. If the court has any doubt 
with respect to the facts stated or conclusions reached by 
the commission, it is not infrequent to set the case for 
reargument before the court proper. The court itself ex- 
ercises its judgment upon each case, and not until the 
court is satisfied is the report of the commission approved, 
and a judgment rendered. In the case of motions for 
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rehearing, like reports are made. The case is then as- 
signed specially for examination and report as in cases 
. heard before the court proper, and not until the report 
made by a member of the court has been examined and 
passed on by the court is the motion for rehearing sus- 
tained or denied. 

The objection, in one of the cases tried to a jury, that 
full findings of fact have not been made cannot be sus- 
tained. The law makés the jury the determining body 
with respect to the facts, and if there is evidence suffi- 
cient to support the verdict, and it is not clearly or mani- 
festly wrong, it will not be interfered with by a reviewing 
court. If the statements of fact made by the commission 
to the court convince it that the evidence is sufficient to 
sustain the verdict, it is unnecessary to recite these facts 
at length in the journal. A detailed statement of the facts 
is not given in a large proportion of the opinions filed by 
the court. There is no more necessity for it in the one 
case than in the other. 

Objection is made in some of the briefs because the 
act authorizes the judges of the supreme court to appoint 
three supreme court commissioners “who shall first be 
recommended for such appointment by the governor.” 
The court is under no obligation to appoint commission- 
ers at all. Unless the men whose names were suggested 
by the governor had commended themselves to the court 
as proper and fit persons in point of character and ability 
to fill such responsible positions they would never have 
been appointed. 

Justice delayed is often justice denied. The serious 
condition in which the people of the state have been 
placed by the absence of restriction upon the right of 
appeal and the consequent delay convinced us that it was 
for the public welfare that the court be not unduly sen- 
sitive as to its clear and undoubted constitutional right 
to ignore or reject all recommendations for the appoint- 
ment, by whomsoever made, and, when the names of fit 
and proper men were suggested, to make the appointment 
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from the list. The work of the commission has justified 
the selection made. That portion of the act which at- 
tempts to confine the right to appoint to nominees of the 
governor is clearly void. Neither the legislature nor the 
governor has the right to dictate whom the court shall 
appoint as its referees or assistants. The court might as 
well assume to appoint the chief clerk or sergeant-at-arms 
of each house of the legislature. The court, the legisla- 
ture, and the executive are co-ordinate branches of the 
state government, and under the Constitution neither can 
exercise powers conferred by the people upon the other. 

The act, if strictly and literally construed, is in part 
violative of some constitutional provisions, but the void 
portions may be and have been disregarded as unessential, 
and, as construed by the court, a valid act is left. 

The report of the findings made by the commission is 
similar to the report of a referee, and is not in any sense 
a judgment. The reports are not approved pro forma. 
The commission renders no judgments, makes no orders, 
exercises no judicial functions. 

The act is an authorization by the legislature that com- 
missioners or referees may be appointed to aid in dispos- 
ing of the accumulated work, and, no appropriation hav- 
ing been made, it imposes a moral obligation to compen- 
sate these authorized assistants. Such an act is valid. 


CHARLES CROWELL, APPELLANT, v. WILLIAM SKILLICORN ET 
AL., APPELLEES. 


Fitep DecemMBER 9, 1916. No. 19028. 


Contracts: Rescission: LacHes. When the grantee in a deed assumes 
and agrees to pay a mortgage indebtedness on real estate covered by 
the deed, but fails to keep this stipulation of his contract, and 
suffers the land to be sold under the mortgage, and sheriff’s deeds 
to a third party to be issued, and he stands idly by for two years 
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thereafter, he will not then be permitted to rescind, nor be heard 
to assert in a court of equity that he was deceived as to the quality, 
quantity and character of the land, and that his grantor held no 
title thereto, and therefore conveyed no title to him, when his title 
to, and possession of, the land has never been called in question 
(except only by the enforcement of the mortgage liens which he had 
assumed and agreed to pay), without putting, or offering to put, 
the other party in statu quo. 


APPEAL from the district court for Holt county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. - 


Edwin J. Stason and P. W. Cain, for appellant. 
M. F. Harrington and C. EH. Dean, contra. 


Morrissey, C. J. 

This is an action by plaintiff to rescind a contract for 
the exchange of lands and to cancel a deed conveying to 
defendants 970 acres of land in Holt county and to quiet 
title thereto. From a judgment of dismissal, plaintiff has 
appealed. 

April 23, 1907, plaintiff and defendants entered into a 
contract for the exchange of plaintiff’s Holt county land 
for $1,250 and land owned by defendants seven miles 
northwest of Onawa, Iowa, referred to as: “The follow- 
ing described property situated in the county of Monona, 
state of Iowa, to wit: Lots 1, 2 and 3 in section 32, and 
lot 3, also southwest quarter of southwest quarter in sec- 
tion 33, all in township 84, range 46, and the northeast 
quarter of the northwest quarter and lot 1 in section 5, 
township 83, range 46, containing 407.87 acres, more or 
less, together with all lawful accretions thereto.” 

The land conveyed by defendants was subject to two 
mortgages for $7,000, which plaintiff assumed and agreed 
to pay. Plaintiff’s land was subject to a mortgage for 
$4,860, which defendants assumed. Defendants paid 
plaintiff $1,250 in cash, and also allowed him the rent for 
the Holt county farm for 1908, estimated at $700. Plain- 
tiff took possession of the land conveyed to him in 1908. 
In July of that year the greater part of the land was over- 
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flowed by high water of the Missouri river. April 24, 
1908, the owner of one of the mortgages commenced an 
action of foreclosure, and October 16, 1908, the property 
was sold at sheriff’s sale, and November 22, 1909, redemp- 
tion not having been made, a deed was executed to the 
purchaser at such sale, March 6, 1911. Without previous 
notice of his intention to rescind the contract of exchange, 
plaintiff commenced this action. He alleged that defend- 
ants were guilty of fraud in representing the quantity, 
quality and value of the land, and in representing that 
the land was not subject to overflow. He also alleged 
that the land conveyed to him was the former bed ‘of the 
Missouri river, a navigable stream, and that under the 
laws of Iowa the land belonged to the state. During the 
trial the petition was amended to allege that the land 
belonged to riparian owners on the Nebraska side of the 
river, and was not in Iowa, and did not belong to de- 
fendants. 

Summarized, the undisputed facts show: Defendants 
acquired title to the Monona county land in 1904 in an 
exchange for an equity in an electric light plant. They 
listed the land for sale with Fred Lawson, a real estate 
agent at Glenwood, Iowa. The latter was informed that 
plaintiff desired to trade his Holt county land for Iowa 
land, and, after correspondence, plaintiff came to Glen- 
wood. He accompanied Lawson to Onawa. From there, 
in company with Will Hawkins, a real estate agent at 
Onawa, they drove over the land. Upon returning to 
Onawa plaintiff made a written offer to exchange his land 
for defendant’s land and $2,200. He also offered to pay 
Lawson $100 if he could induce defendants to make the 
trade. This offer was sent to defendants. William Skilli- 
corn, one of the defendants, in company with Lawson, 
made a trip to Holt county and inspected plaintiff’s land. 
Subsequently C. H. DeWitt, the other defendant, also 
made an inspection of plaintiff’s land. Later the contract 
of exchange was executed. The consideration named in 
each deed was $30,000. 
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Plaintiff contends that defendants, and their agents, 
represented to him that there were 407 acres of surveyed 
lands, and enough accretion land to make 1,000 acres. 
The original government survey shows that there were 
277 acres. The deed by which defendants acquired title 
described the land by the terms of the government survey, 
and as “containing 407.87 acres, more or less, together 
with all lawful accretions thereto.” The testimony of 
defendants indicates that they told plaintiff there were 
407 acres of “deeded” land, and produced the conveyance 
to themselves showing this: that they informed plaintiff 
they had not surveyed the land, but thought there was 
enough accretion land to make 1,000 acres. Plaintiff was 
a farmer and had inspected the land. Defendants were 
not guilty of misrepresenting to the plaintiff the quantity 
of land. 

Plaintiff also contends that defendants deceived him as 
to the quality and value of the land. Testimony on behalf 
of defendants shows that the land was worth $25 or $30 
an acre for “trading” purposes. Plaintiff’s land was 
worth from $10 to $15 an acre. The consideration named 
in each deed was a “trading” value, and was far in excess 
of the actual value. Plaintiff lived in Iowa from 1873 
to 1876, about three miles southwest of the land which 
defendants conveyed to him. He was familiar with the 
fact that the Missouri river was a shifting river. He tes- 
tified that he asked defendants’ agents whether the river 
overflowed the land, and was told that it did not do so. 
He also asked defendant DeWitt whether the river over- 
flowed, and was told that it had not while defendants 
owned the land. The agents deny that they were asked 
whether the river overflowed the land. The evidence jus- 
tifies the inference that plaintiff at the time knew that the 
land had formerly been overflowed. He testified that he 
knew that the river had run south and east of the land 
he was inspecting, and knew that the land was much 
lower than the land east of the old bed of the river. He 
has lived within a few miles of the Missouri river the 
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greater part of his life, part of the time on the Iowa side, 
a few miles southwest of the land in question. The rec- 
ord indicates that plaintiff and defendants held title to 
incumbered lands which could not readily be sold for cash, 
and that plaintiff believed, after a good inspection of the 
land, that he had made a good bargain. In view of plain- 
tiff’s familiarity with the actions of the Missouri river 
and his acquaintance with lands along the river, the evi- 
dence does not justify a finding that he was deceived either 
as to the quality or the value of the land. 

Plaintiff contends that the evidence shows that the land 
was in Nebraska, and not in Iowa, and that defendants 
were guilty of fraud in representing that they owned the 
land and that it was in Iowa. It was stipulated that, 
when the government survey was made in 1853 and when 
the patent was issued, the land was riparian land on the 
east side of the Missouri river. Previous to 1876 the 
river had moved eastward and overflowed all but one acre 
of the patented land. From 1866 to 1876 the river grad- 
ually shifted its course westward again. A sandbar was 
thrown up in the river. In 1876, within two or three 
months, the river made a cut-off through the sandbar. 
The present channel is a mile and a half west of the gov- 
ernment survey line of 1853. There is a “chute” between 
the land conveyed by defendants and the sandbar, west 
of which the river flows. In 1894 the land between the 
government survey and the chute, comprising 135 acres, 
was surveyed by the county, and has since been taxed by 
Monona county, Iowa. Plaintiff argues that the change 
in the course of the river was not gradual, but was sud- 
den, amounting to an avulsion, and thatthe state bound- 
ary did not change, and that the land is within the Ne- 
braska half of the bed of the stream. Plaintiff has not 
shown that there was a sudden avulsion of the stream to 
overcome the presumption that the land on the east side 
of the Missouri river is in Iowa. The land conveyed to 
plaintiff had been assessed by the state of Iowa since 1894. 


Plaintiff’s title to the land has not been questioned either 
100 Neb.—28 
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by individuals or the state. There is nothing to indicate 
that it would have been questioned. 

The real estate was mortgaged, and plaintiff took his 
deed subject to this mortgage incumbrance, which he as- 
sumed and agreed to pay. He broke this stipulation of 
his contract, and permitted the land to be sold under the 
mortgages. Plaintiff took possession of the land in 1908. 
‘The same year this mortgage foreclosure was commenced. 
A year later the sale was confirmed and deed issued. 
This suit was not commenced until 1911. He waited more 
than two years after the foreclosure of the mortgage with- 
out making any move to rescind. If the property had been 
misrepresented, he must have known it before the time for 
redemption from the mortgage foreclosure had expired. 
If he had any right to rescind the contract, and contem- 
plated doing so, in good conscience, he ought to have made 
his intention known before the mortgage foreclosure was 
completed, and not wait until after whatever equity of 
redemption he, or his grantor, possessed had been extin- 
guished. Having broken the stipulation in his contract 
to pay the mortgages, and having put it beyond his power 
to reconvey such title as he received, he cannot be heard 
to complain of what he alleges is a paramount title in 
somebody else who has never eought to assert title. The 
judgment is 

AFFIRMED, 

SEDGWICK, J., not sitting. 


JOHN STOICA, APPELLEE, v. Swirt & COMPANY, APPELLANT. 


Fitep DEcEMBER 9, 1916. No. 19524. 


Master and Servant: Emproyers’ LiaBitiry Act: Awagp. In an action 
under the employers’ liability act (Rev. St. 1913, ch. 35) the court 
may consider how far the injury will in all probability disable the 
plaintiff from engaging in those pursuits and occupations for which, 
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in the absence of the injury, he would have been qualified, and 
consider the health of the plaintiff and his general physical con- 
dition before the injury, as compared with his condition in these 
respects afterwards, and, when the proof shows a partial perma- 
nent disability, award damages for such injury in the sum of 50 per 
centum of the difference between the wages received at the time 
of the injury and his earning power thereafter, for the term 
fixed by the statute. : 


ApPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


Gurley & Fitch, for appellant. 


Fred W. Anheuser and Cornelius F. Connolly, contra. 


Morrissey, C. J. 

This is an appeal from a judgment rendered in the dis- 
trict court for Douglas county in an action brought under 
chapter 35, Rev. St. 1913, known as the “Employers’ Lia- 
bility Act.” As is provided by the statute, the trial was 
had to the court without the intervention of a jury. The 
court found generally in favor of the plaintiff; that he 
_ was injured while in the employ of the defendant, and 
is entitled to compensation under the provisions of the 
act; that plaintiff had been permanently, partially in- 
jured in his earning capacity by reason of impaired hear- 
ing in his right ear; that the impairment is equivalent 
to one-fourth of his previous normal hearing; that the 
plaintiff had suffered total disability for a period begin- 
ning September 10, 1915, and ending November 138, 1915; 
that his earning capacity prior to the time of the injury 
was $10.50 a week; that he is entitled to compensation at 
this rate for the period of his total disability, in the ag- 
gregate of $48.75; found that plaintiff had his earning 
capacity reduced as a direct result of the accident $5.50 
a week; and that he is entitled to be compensated for 
permanent, partial disability for the period covered by the 
statute, which it calculated to be 290 5/7 weeks, at 
the rate of $2.75 a week, being 50 per cent. of his reduced 
earning capacity; also that the sum of $10 be paid to 
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Dr. E. C. Abbott and $50 to Dr. T. R. Mullen, to be in- 
cluded in and taxed as costs. 

Appellant complains that the judgment is not sustained 
by sufficient evidence. It is undisputed, however, that 
plaintiff was in the employ of defendant, and suffered 
an accident while so employed, and is one of those prop- 
erly coming within the provisions of the employers’ lia- 
bility act. The complaint as to the sufficiency of the evi- 
dence is directed against the extent of the injury sus- 
tained, and lack of proof of plaintiff’s decreased earning 
capacity. 

As to the extent of the injury, the evidence is so con- 
vincing that we do not deem it necessary to set it out in 
this opinion. While there is some conflict, we think the 
clear preponderance of the evidence supports plaintiff’s 
contention that his hearing was unimpaired until after 
he received this blow upon the head, and that it is now 
impaired to at least the extent found by the trial court. 
One of the points which is worthy of serious consideration, 
however, is the failure of the plaintiff to offer proof of 
the loss of earning capacity by reason of his impaired 
hearing, and it is said that, without such proof, the court 
could not enter a judgment for decreased earning capacity 
for the 290 5/7 weeks covered by the judgment. In sup- 
port of this contention is cited International Harvester 
Co. v. Industrial Commission of Wisconsin, 157 Wis. 167. 
The Wisconsin statute differs from ours in that it provides 
compensation for such percentage of the average weekly 
earnings of the injured employee as represents the im- 
pairment of his earning capacity “in the employment in 
which he was working at the time of the accident,” while 
the statute under consideration does not limit the right of 
recovery to the difference between earning capacity “in 
the employment in which he was working at the time of 
the accident,” but allows generally for compensation, 
whether engaged in the same or a different employment, 
if that earning capacity be impaired or reduced. At the 
time of the accident plaintiff was employed in one of the 
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packing houses belonging to defendant. From that date 
until the trial he had not been employed. It is said in 
plaintiff’s brief, and not controverted, that because of his 
impaired hearing he could not return to his former em- 
ployment. It is a matter of common knowledge, of which 
we think we may take judicial notice, that, other things be- 
ing equal, a man without physical defects will find employ- 
ment more readily than. a man who is physically unsound. 
If his ability to obtain employment in any of the great in- 
dustrial enterprises of the country is impaired, it necessa- 
rily follows that he will be compelled to find employment 
in the less desirable occupations and at a less remunera- 
tive wage. It is well settled that prospective damages 
on account of diminution of earning capacity in the future 
is a proper element of damage, and proof of previous 
physical condition and ability to labor before the accident 
and ability to labor after the accident is deemed sufficient 
to enable a jury to fix the pecuniary damage. 8 R. C. L. 
p. 477. 

The statute contemplates a trial and judgment soon 
after the injury, but provides for compensation covering 
a term of 300 weeks. By its very provisions future loss of 
earnings must be estimated. If the court cannot take 
notice of the disability at which plaintiff, who has suf- 
fered an impairment of one of his faculties, will be placed, 
the very end and purpose of the statute will be defeated. 

We are dealing with a comparatively new statute de- 
signed to cover a field heretofore untouched by the legis- 
lature. Consequently there are few adjudicated cases by 
which we may be guided. In many of the states having 
acts somewhat similar to our own industrial boards or 
commissions have been created to administer the law. 
The purpose seems to be to give speedy and informal hear- 
ings, and to avoid, so far as possible, the more technical 
forms of court procedure. We have not created a board 
or commission, but this work has been given to the courts. 
We are constrained to believe, however, that from the 
terms of the act it may be reasonably inferred that the 
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more formal procedure must give way to a simpler and 
more direct administration of justice, and that to hold 
that no recovery can be had for impaired future earnings 
without positive proof of the diminution of earning ca- 
pacity would, in effect, nullify the act. 

In Zelinko ». Peabody, reported in Illinois Industrial 
Accident Board, No. 304, July 10, 1914, found in a foot- 
note in 5 Negligence and Compensation Cases Annotated, 
p. 825, the claimant had suffered a broken leg and the 
fracture was successfully reduced, but in the reduction 
of the fracture there was a shortening of the limb. The 
proof shows that the claimant had again resumed manual 
labor, although in different employment from that in 
which he was engaged when he received the injury, but 
there was proof that he had been offered his former posi- 
tion and might have resumed work therein at his former 
wage. Nevertheless the commission made an award for 
permanent, partial disability. In a discussion of the sub- 
ject the commission say: “We are prone to believe that, 
even though persons familiar with one’s usual employ- 
ment and with the character of an injury may testify that 
a person so injured is not impaired in his earning capac- 
ity, yet it is impossible to conceive how one who was 
healthy and strong, whose limbs were perfect, having suf- 
fered a broken limb and the same being shortened thereby, 
is not to some extent permanently injured or impaired in 
his earning capacity.” The same reasoning may well 
apply to the partial loss of hearing, and where, as in this 
case, the amount awarded is small and well within the 
terms of the statute, the judgment will be upheld. 

Complaint is made of an allowance to Dr. Mullen of 
$50 for professional services and witness fees, and of an 
allowance of $10 to Dr. Abbott for the same class of ser- 
vice. Under the statute, the employer is liable for reason- 
able medical and hospital services and medicines, not in 
excess of $200 in value, for the first 21 days after the dis- 
ability begins. There is a dispute as to whether medical 
services were tendered the plaintiff. The record is indefi- 
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nite and unsatisfactory; but, in any view we take of it, 
the judgment as to these items cannot be upheld. The 
injury occurred September 10. The trial began Decem- 
ber 1. Dr. Mullen testified that his charge for profes- 
sional services included his services up to the date of the 
trial, and it is not shown what he did within the first 21 
days, or what he did thereafter. Dr. Abbott made an 
examination merely that he might qualify himself to tes- 
tify as to the extent of plaintiff’s injury, but does not ap- 
pear to have rendered any professional service. He is 
entitled to the fee fixed by statute for a witness, but not 
for professional service. The judgment as to these two 
items is set aside, but the clerk in taxing costs will make 
the proper allowance for witness fees; otherwise the judg- 
ment of the district court is 
AFFIRMED. 


FRANK Rospins, ADMINISTRATOR, APPELLANT, v. CITY OF 
OMAHA, APPELLEE. 
Friep DeceMBER 9, 1916. No. 19632. 
Municipal Corporations: AcTIoN For INJURIES: PETITION, The substance 


of the petition is set out in the opinion, and held that the demurrer 
of the defendant thereto was properly sustained. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JupGE. Affirmed. 


John O. Yeiser, for appellant. 
John A. Rine, W. C. Lambert and L. J. TePoel, contra. 


Morrissey, C. J. 

Plaintiff, as administrator of the estate of Francis D. 
Robbins, deceased, filed his petition in the district court 
for Douglas county, which, omitting the formal parts, 
alleged: That the city of Omaha is a metropolitan city 
having a population of more than 100,000; that it has no 
park commissioners, nor any special parks reserved by the 
state under any special acts of the legislature, but that 
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all streets, parks and public property are under the su- 
pervision of a paid body of men officially called “City 
Commissioners;” that it is the duty of these commission- 
ers to administer the parks for the use of the city, with 
regard to the health, life and safety of the citizens of the 
city; “that said city of Omaha owns a large tract of land, 
a part of which is known as Elmwood Park, and is im- 
proved, and a part of said land is undeveloped for park 
purposes; that upon a part of the undeveloped portion 
is a pond artificially constructed, and maintained for 
profit, in that it operated an hydraulic ram to flush water 
for toilets and the private use of employees of the city 
in the park department, and maintained to save corpo- 
rate expense of constructing water mains; that said pond 
was not maintained for bathing or for the use of the 
public in either health or enjoyment, but was withheld 
from use for bathing or fishing; that said pond was fed 
by springs of cold water, rendering it unfit for bathers 
and dangerously inducing cramps; that said pond was 
over six feet deep, and was negligently maintained at 
that depth and over by. maintaining said dam * * * 
and by a failure to fill deeper portions; that said city 
negligently suffered and permitted a raft to be maintained 
upon said lake for over two weeks before the injury com- 
plained of, and negligently permitted and suffered many 
children to use said raft and pond, knowing of its danger, 
and never inclosed the said pond; that said deep, cold 
pond of artificial construction, with said raft, was main- 
tained in an obscure part of said land, without any pro- 
tection against accidents of children, and without any 
life-saving devices or means of calling for rescue, as an 
attractive nuisance, and for no public good, and, further, 
as a dangerous enticement to children; that said Francis 
D. Robbins came into said park and went upon said raft 
on the 20th day of July, 1915, and the caretaker of said 
city saw said child upon said raft and in a dangerous 
position, and negligently permitted him ‘to remain in said 
place of danger, and, while so playing in the dangerous 
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place and situation, fell from said raft into the deep water 
of said pond at a place of five or six feet deep, causing 
said Francis D. Robbins to drown.” It is further alleged 
that the deceased was a bright, healthy and intelligent 
boy, nine vears of age, and there is the usual allegation 
that, by reason of his death, his parents have suffered 
damages; and there is a prayer for judgment. 

To this petition the defendant city demurred, “for the 
reason that said petition does not state facts sufficient to 
constitute a cause of action against the defendant.” The 
demurrer was sustained; plaintiff elected to stand on his 
petition; the cause of action was dismissed, and plaintiff 
has appealed. 

The city claims that, in maintaining this park and pool, 
it was engaged in a purely governmental] service, and that 
no liability could attach; but we do not deem it essential 
to a decision of this case to determine that point. The 
petition alleges that this artificial pond was in a remote 
part of the park, was out of the usual route of travel, and 
that it was maintained for profit. But it appears from 
subsequent allegations of the petition that it was used 
merely to operate a hydraulic ram to finsh water for 
toilets for the convenience of the employees engaged in the 
park department. It is clear that it was not maintained 

‘for commercial purposes. 

It is argued that, because the pond was 6 feet deep, was 
mnguarded, had a raft thereon, and a child might fall 
therein and be drowned, it is a nuisance, while it is ad- 
mitted that a shallow body of water which a child might 
wade across would not be a nuisance. We do not care 
to fix the depth at which water may be maintained in lakes 
formed and maintained in public narks. If this is to be 
done, it ought to be done by legislative enactment. It is 
© question that falls naturally to the legislative depart- 
ment of the government, and not to the judicial. A lake 
in a park, whether artificially formed or not, is not of 
itself a nuisance. Parks are maintained for the benefit 
of the public, and a pond or lake adds to the beauty of 
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the park and increases its attractiveness. Although this 
is an artificial body of water, it did not differ in its es- 
sential qualities from a natural body of water. The acci- 
dent which occurred was one that might happen upon a lake 
formed by nature or upon a river front. This artificial 
lake, even with the raft thereon, was no more dangerous 
than the Missouri river front, where boys of all ages con- 
gregate. It is common knowledge that boys, even of ten- 
der years, indulge in athletic sports. They play upon 
rafts, boats and floating logs, climb trees, and expose them- 
selves to innumerable dangers. It is part of a boy’s na- 
ture to indulge in these venturesome sports, and a city 
can be no more held for negligence in maintaining this 
artificial’ pond, unfenced and unguarded, with the raft 
thereon, than it could for leaving the river front exposed. 
The possibility of a child being drowned in this pond was 
as patent to the parents as to the city. The path of the 
child is always beset with danger, and this pond is one 
of those dangers to which childhood has ever been exposed. 
From the facts stated in the petition, it does not appear 
that the pond and raft constituted an attractive nuisance. 
The demurrer was properly sustained, and the judgment is 
AFFIRMED. 
Fawcett, J., not sitting. 


Rosg, J., dissenting. . 

In my opinion the only ground on which the city can 
legally escape liability for damages under the facts stated 
by plaintiff is that it performed a governmental function 
in maintaining the park. I therefore dissent from the 
ruling that, without regard to the capacity in which the 
city exercised its powers, actionable negligence is not 
pleaded. The child was not a trespasser, but was in the 
park by invitation, express or implied. If the city is a 
property owner answerable for negligence, it is governed 
by the following rule of law: 

“The owner or occupier of rea] property is under the 
duty of exercising reasonable or ordinary care and pru- 
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dence to the end of keeping his premises safe for the ben- 
efit of those who come upon them by his invitation, ex- 
press or implied; and if, through a neglect of this duty, 
they are, without negligence or fault of their own, injured 
by reason of any negligent defect therein, he must pay 
damages.” 1 Thompson, Negligence, sec. 968. Tucker v. 
Draper, 62 Neb. 66. ° 

A child on the premises by invitation is not a trespasser, 
and it is unnecessary in such a case to show that the pond 
was an attractive nuisance. City of Omaha v. Richards, 
49 Neb. 244. 

If a city in establishing and maintaining parks does not 
act in a governmental capacity relieving it from liability 
for negligence, it is answerable according to the following 
doctrine: 

“The maintenance of a public park in a populous city 
is not only an implied but an express invitation to the 
public to resort to it for amusement and recreation, and, 
where children of tender years and immature minds are 
invited to play and amuse themselves, the parents have 
a right to rely on the city to exercise reasonable or ordi- 
nary care to keep the park and water-works system safe 
for the benefit of those who come there by such express 
invitation.” 

“The city owed to adults and children alike the duty of 
exercising ordinary care to avoid injuring them anywhere 
within the boundaries of the public park, and it cannot 
escape liability for the death of this child by drawing a 
distinction between the duties the city owed to the invitees 
at different points or portions of the park. The view we 
take of the case is that the city owed to this child and its 
parents the duty to exercise ordinary care to avoid in- 
juring him, no matter on which portion of the park the 
child might resort to for play.” City of Anadarko v. 
Swain, 42 Okla. 741. 

Unless the city was performing a governmental func- 
tion in maintaining the park, the petition States a cause 
of action. 
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DANIEL HOLLAND y. STATE OF NEBRASKA. 
Fitep DECEMBER 9, 1916. No. 19697. 


1. Information: VERIFICATION: OBJECTIONS. “It is too late to object to 
the verification of an information after the accused has been ar- 
raigned, and pleaded not guilty, unless such plea has been with- 
drawn.” Johnson v. State, 538 Neb. 103. 


Section 5599, Rev. St. 1918, authorizes a county 
attorney to appoint deputies to assist him in the discharge of his 
duties, and a deputy so appointed and qualified may sign a crim- 
inal information. 


PRESUMPTIONS. When the right of a person to 
sign an information as deputy county attorney is questioned for 
the first time after arraignment and plea, and while a plea of 
not guilty is still pending, his appointment, qualification and right 
to sign, in the absence of a showing to the contrary, will be 
presumed. 


Error to the district court for Furnas county: 
Ernest B. Perry, Jupce. Affirmed. 


“John Stevens, for plaintiff in error. 


Willis EB. Reed, Attorney General, and Charles S. Roe, 
contra. 


Morrissky, C. J. 

This is an error proceeding from the district court for 
Furnas county. The information contained two counts, one 
charging an assault with intent to inflict great bodily in- 
jury, and another charging an assault with intent to kill. 
From a verdict finding defendant guilty of assault and 
battery, he prosecutes error. 

First, defendant complains that the information differs 
from the complaint filed before the magistrate at the time 
of the arrest. As to this it is sufficient to say that the tran- 
script brought to this court contains a copy of the com- 
plaint filed before the county judge. It also shows the sub- 
sequent filing of what is termed an “amended complaint,” 
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but it nowhere shows that there was ever a preliminary 
hearing held on either complaint. From the argument we 
are left to infer that there was a preliminary hearing, but 
the record is silent on the subject. 

After a copy of the information was served on defendant, 
he filed a motion to quash the information, “for the reason 
that the same charges a different and more serious offense 
than was charged in the complaint on which this defendant 
was arrested.” This motion was overruled. Defendant 
was then arraigned, and entered a plea of not guilty, and 
by arrangement with the county attorney the trial was con- 
tinued over the term and defendant admitted to bail. Ata 
subsequent term a jury was impaneled and a witness for the 
state called and sworn. Without withdrawing his plea of 
not guilty, the defendant then objected to the introduction 
of any testimony, and moved the court to enter a discharge: 
First, because “no information has ever been filed against 
the defendant herein by the proper prosecuting officer, and 
no indictment found by a‘grand jury; second, that the 
duly elected, qualified and acting county attorney had not 
filed and verified the information, and that the informa- 
tion was null and void for that reason. The information 
is signed “B. F. Butler, County Attorney, by E. J. Lambe, 
Deputy.” The verification and jurat are as follows: 

“I, B. F. Butler, do solemnly swear that I am county at- 
torney in and for said county and that allegations and 
charges in the foregoing information are true as I] verily 
believe. B. F. Butler, by E. J. Lambe. 

' “Subseribed in my presence and sworn to before me, by 
the said B. F. Butler, this 8th day of March, 1915. C. A. 
Modlin, Clerk of the District Court.” 

These objections were not made before the defendant had 
entered his plea, nor did he ask leave to withdraw his plea 
to the information. In Johnson v. State, 53 Neb. 103, it is 
held: “It is too late to object to the verification of an infor- 
mation after the accused has been arraigned, and pleaded 
not guilty, unless such plea has been withdrawn.” 
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It is not material whether the information differs from 
the complaint filed before the examining magistrate, for the 
reason that no plea in abatement was filed. If defendant 
was not given a preliminary hearing on the charges con- 
tained in the information, he waived his right thereto 
when, without filing a plea in abatement, he entered a 
plea to the information, 

It is urged that the information is absolutely void, be- 
cause not signed by the county attorney in person, and we 
are cited to Cubbison v. Beemer, 81 Neb. 824, which fol- 
lows an earlier case, holding that an information filed 
out of the term time is void. Section 5599, Rev. St. 1913, 
authorizes the county attorney to appoint deputies who may 
assist him in the discharge of his duties. There is nothing 
in this record to show that Lambe was appointed such dep- 
uty, but when his right to sign the information is ques- 
tioned for the first time after arraignment and plea, and 
while a. plea of not guilty is still pending, his appoint- 
ment, qualification and right to act in the absence of a 
showing to the contrary, will be presumed. 

The judgment of the district court is 

AFFIRMED. 

SEDGWICcK and HAmer, JJ., not sitting. 


Epwarp A. WUNDER, ADMINISTRATOR, APPELLEE, Vv. GEORGE 
F. CRANE ET AL., EXECUTORS, APPELLANTS. 


Firep DEcEMBER 9, 1916. No. 18955. 


1. Executors and Administrators: Trust FuNps: JURISDICTION. The 
district court has jurisdiction over executors and others holding 
a fiduciary relation, and may compel the proper application of 
trust funds committed to their care. 


: Accountina. Accounting made by the trial court reviewed, 
found to be sustained by the evidence, and is adopted by this court 
as a proper finding of the amount due, 
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APPEAL from the district court for Jefferson county: 
LEANDER M. PEMBERTON, JUDGE. Affirmed. 


F. L. Rain and Heasty & Barnes, for appellants. 
John C. Hartigan and Edward A. Wunder, contra. 


BARNES, J. 

This was an action in the district court for Jefferson 
county by the administrator of the estate of Jeannette Van 
Orsdol against George F. Crane, sole surviving executor of 
the estate of W.S. Van Orsdol, deceased, and George F. 
Crane and George A. Vinton, executors of the estate of Cora 
Van Orsdol, deceased, to recover three-eighths of the es- 
tate of W. S. Van Orsdol. The cause was tried to the 
court without a jury, and the result of the trial was a 
judgment for plaintiff and against defendants for the 
sum of $4,877.72. The defendants have appealed. 

The record shows that on October 31, 1906, W. S. Van 
Orsdol, a resident of Jefferson county, made a will by which 
he bequeathed to his daughter Minnie $3,000, and devised 
the remainder of his estate to his wife, Cora Van Orsdol. 
After his will was made, a daughter was born to him, who 
was named Jeannette, and who was about 17 months old at 
the time of his death. No provision was made for the daugh- 
ter Jeannette by will or otherwise. After Van Orsdol’s 
death, his will was probated by the county court of Jeffer- 
son county and his estate was distributed by the order of 
that court. Minnie was paid the $3,000, bequeathed to her 
by the will, and the remainder of the estate was turned 
over to George F. Crane and deceased’s wife, Cora, who 
were the persons named as executors of the will, and was 
converted to their use. At the time of Van Orsdol’s death, 
his estate consisted of his share as a partner of the firm of 
Van Orsdol & Crane, and a note for $3,050, bearing inter- 
est at 5 per cent., signed by his partner, Crane. On 
March 30, 1910, the executors were discharged by the 
order of the probate court, and on April 18, 1910, the 
mother of Jeannette died. George F. Crane and George 
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A. Vinton were appointed and qualified as executors of 
the widow’s estate. On August 4, 1913, Edward A. Wun- 
der was appointed and qualified as administrator of 
the estate of Jeannette, who had died a short time be- 
fore that date. 

It is conceded on all sides that Jeannette’s estate was en- 
titled to three-eighths of the estate of her deceased father, 
but appellants contend that the district court had no juris- 
diction in this action against defendants to recover her 
share of the estate as a trust fund which had been converted 
under the proceedings above set forth. In Blake v. Cham- 
bers, 4 Neb. 90, it was held that the district court had juris- 
diction over executors and others holding a fiduciary re- 
lation, and might compel a proper application of trust funds 
committed to their care. The same rule was announced in 
McGlave v. Fitzgerald, 67 Neb. 417, Adams v. Dennis, 76 
Neb. 682, Coleman v. AfeGrew, 71 Neb. 801, and Prusa v. 
Everett, T8 Neb. 250. We therefore hold that the district 
court had jurisdiction, and appellants’ contention on this 
point cannot be sustained. 

It is appellants’ second contention that the amount found 
due plaintiff was excessive, and the evidence was insuffi- 
cient to sustain the finding and judgment of the trial court. 
On the other hand, the appellee contends that the recovery 
was insufficient, and he claims a larger amount. That court 
made an accounting, which we find in the record, and, after 
a careful examination of it, we conclude that said account- 
ing was fairly made, and the evidence is sufficient to sus- 
tain the judgment. 

The judgment of the district court is therefore 

AFFIRMED. 

Rose and Sepewick, JJ., not sitting. 
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Morris L. STERNBERGER, APPELLEE, v. SANITARY DIsTRIct, 
APPELLANT. 


Finep DECEMBER 9, 1916. No. 19087. 


1. Eminent Domain: CoNDEMNATION PROCEEDINGS: ParTIEs. The trial 
in a condemnation proceeding may be had in the name of the 
person as plaintiff who owned the land condemned at the time the 
proceedings were commenced. In such case the court should order 
the payment of the judgment to the party entitled to the damages. 


: ExcESSIVE DaMaAGES: REMITTITUR. Evidence examined, and 
found that the verdict was excessive, and the judgment thereon 
should be reversed in event the plaintiff fails to file a remittitur. 


APPEAL from the district court for Lancaster county: 
DP. JAMES CosGRAVE, JUDGE. Affirmed on condition, 


C. J. Campbell and H. R. Ankeny, for appellant. 
Morning & Ledwith, contra. 


BARNES, J. 

This cause was tried in the district court for Lancaster 
county on an appeal from a judgment of the county court 
confirming an appraiser’s award in a condemnation pro- 
ceeding. 

It appears that Sanitary District No. 1, of Lancaster 
county, made an application to the county court of that 
county to condemn a right of way for the construction of a 
ditch to straighten that part of the chaunel of Salt creek 
across the corner of the northeast quarter of section 7, town- 
ship 10, range 7, in said county. Such proceedings were 
had that the appraisers found the damages to the land in 
question amounted to the sum of $500. Judgment was ren- 
dered on the award, and the sanitary district appealed to 
the district court. On a trial in that court the jury returned 
a verdict against the district and for the plaintif for the 
sum of $1,585.15. A motion for a new trial was overrnled, 
judgment was returned on the verdict for that sum, and the 
sanitary district has appealed to this court. 

100 Neb.—29 . 
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Appellant’s first contention is that the appellee was not 
the real party in interest. It appears without dispute that 
at the time the condemnation proceedings were commenced 
one Morris L. Sternberger was the owner of the quarter sec- 
tion of land described in the application; but, before the 
award was made and judgment was entered in the county 
court, Sternberger sold the quarter section, together with 
other adjoining lands, which comprised 310 acres, to P. J. 
Turner and A. O. Corbin. ‘ Turner and Corbin divided the 
entire tract so that Corbin became the owner of the quarter 
section across which the ditch was constructed, and by 
agreement was entitled to damages awarded. It also ap- 
pears from the evidence that neither Sternberger nor Tur- 
ner had any interest in the award. Therefore Corbin might 
have been substituted as plaintff in place of Sternberger, 
and the proceedings might have been conducted in his 
name; but that fact is not decisive of the question here, for 
it was not error to continue the trial in Sternberger’s name 
for the benefit of the person entitled to the damages. 

It is appellant’s second contention that the verdict of the 
jury was excessive and is not sustained by the evidence. 
The record discloses that the cause was tried on the theory 
that the whole tract of 8310 acres was damaged by the con- 
struction of the ditch. The witnesses for the plaintiff 
all testified: that the whole 310 acres of land was worth 
$125 an acre before the ditch was constructed, and 
that after the construction it was worth only $118 an 
acre, thus fixing the damages at $2,170. This testi- 
mony, aS a whole, was entitled to little consideration. 
The record shows that the plaintiffs witnesses gave 
their evidence with such perfect agreement that it 
should be carefully scrutinized by the court, and was not 
entitled to adoption as the true measure of damages. The 
record also shows that only 80 acres of the tract of land de- 
scribed in the application was damaged by the construction 
of the ditch, and it may be fairly said from the testimony 
that not more than 40 acres of it were damaged by such 
construction. The record shows that the ditch was about 
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1,200 feet long and there were only 3.3 acres of land taken 
for its construction. It cut off about 23 acres from the main 
body of the farm, and the land cut off is accessible by a 
public road located on two sides. There is considerable 
competent evidence in the record tending to show that the 
land through which the ditch was constructed was low and 
wet, and some of it was covered with trees and brush; that 
there were several lakes and ponds situated thereon which 
had no ontlet, and the construction of the ditch afforded 
drainage for such ponds. There is also some evidence in the 
record tending to show that the construction of the ditch 
was a benefit to the tract of land across which it was con- 
structed. We therefore conclude that the verdict was exces- 
sive and is not sustained by competent evidence. The evi- 
dence fails to sustain damages in excess of the amount 
found by the appraisers. 

Errors are assigned for the giving of instructions: First, 
that the court erred in not limiting the damages to the 80 
acres across which the ditch was dug; and, second, that 
the court erred in not instructing the jury on the law re- 
lating to general and special benefits. An instruction 
should have been given restricting the damages to the land 
described in the application, and the jury should also have 
been instructed as to the law relating to benefits. A jury 
of laymen should not be expected to make correct findings 
on those questions without proper instructions. We there- 
fore conclude that the. judgment complained of should be 
reversed, and this will be done unless the plaintiff shall, 
within 30 days, remit all of said judgment except $500 and 
interest on the same from the date of the award in the 
county court. It is further ordered that the sanitary dis- 
trict shall pay all the costs in the district court, and recover 
costs in this court. 

JUDGMENT ACCORDINGLY. 


SEDGWICK, J. I think the damages are excessive and 
there should be a remittitur, but the amount of the remit- 
titur should be definitely ascertained and determined. 


452 NEBRASKA REPORTS. [Vou. 100 


Shapiro v. Omaha & C. B. Street R. Co. 


JACOB SHAPIRO, ADMINISTRATOR, APPELLANT, v. OMAHA & 
CouncIL BLurrs Street RaILwAyY COMPANY, APPEL- 
LEE. 


Fitep DECEMBER 9, 1916. No. 19122. 


1, Appeal: ConrlictiIne Evipence. Where the evidence is conflicting, 
a verdict will not be set aside by a reviewing court unless it is 
manifestly wrong. 

2. Trial: Harmuess Error: Instructions. Ordinarily it is not reversi- 
ble error to copy the pleadings in an instruction, if by other in- 
structions the issues as to the particular acts of negligence relied 
upon are properly and concisely stated and submitted to the jury. 


8. Street Railways: INyuRY To PEDESTRIAN: LIABILITY. Where a mo- 
torman in charge of a street car operated by electricity is suddenly 
confronted by an emergency which requires him to stop his car or 
lower the fender, if, in such emergency, his best judgment prompts 
him to stop the car, instead of attempting to lower the fender, and 
he uses suitable and the best approved means which are at his 
command for that purpose, neither he nor his employer are guilty 
of negligence, as a matter of law. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed. 


Weaver & Giller, for appellant. 
John L. Webster and William R. King, contra. 


BARNES, J. 

This action was brought by Jacob Shapiro, as admin- 
istrator of the estate of his deceased minor son, Leon Sha- 
piro, against the Omaha & Council Bluffs Street Railway 
Company for negligently causing the death of decedent, 
who was killed when attempting to cross the defendant’s 
tracks in front of a moving car. 

The allegations of negligence set forth in plaintiff’s pe- 
tition were, in substance, as follows: The death of Leon 
Shapiro was caused by the negligence and failure of the 
motorman in charge of defendant’s street car to stop his 
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car before it reached the decedent, and, when said car 
struck the deceased, he was thrown on the fender of the car, 
and the motorman negligently and carelessly failed to stop 
the car while he was on said fender; that the motorman 
in charge of the car negligently and carelessly failed to 
stop his car after the child rolled off in front of the fender 
and before he was run over and killed; and that the motor- 
man negligently failed to lower the fender and prevent the 
accident. 

Defendant’s answer admitted that the deceased, Leon 
Shapiro, attempted to cross one of defendant’s street car 
tracks south of Paul street, and on Twentieth street, in 
the city of Omaha. He was passing in front of a car going 
north on the east track of said defendant’s street railway, 
and, with reference to his doing so, defendant alleged that 
deceased’s attempt to cross the track in front of said car 
was so sudden and quick that the motorman in charge of 
said car was unable, although he exercised the utmost dili- 
gence in that behalf, to stop the car before said Leon Shapiro 
stepped in front of the same. Defendant further answering 
plaintiff’s petition, and especially with reference to the 
third paragraph thereof, admitted that, when said Leon 
Shapiro started to run across said tracks, the car was run- 
ning at a moderate rate of speed, about eight or ten miles an 
hour, the said speed being not only moderate, but, as defend- 
ant alleged, the usual rate of speed said car was run at or 
near said place. Defendant expressly denied all allegations 
and statements contained in the petition, and further de- 
nied the statement in paragraph 3 except as above admitted 
to be true. Plaintiff’s reply was a general denial of the al- 
legations of the answer. 

On the issues thus presented, the case was tried to a jury 
in the district court for Douglas county. Defendant had 
the verdict and judgment, and the plaintiff has appealed. 

Appellant’s first contention is that the evidence was not 
sufficient to support the verdict. The record discloses that 
on the 22d day of August, 1912, plaintiff’s decedent, a boy 
about three years of age, was run over and killed by one of 
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defendant’s street cars which was being operated on north 
Twentieth street. The accident occurred between Nicholas 
and Paul streets, at a point where defendant’s track was 
nearly level. The car which ran over the boy was a north- 
bound car running at about eight or ten miles an hour. The 
testimony shows that, about 3 or 4 o’clock in the afternoon 
of the day of the accident, the decedent, with several other 
children, was playing on the street along the east curb of 
Twentieth street, and, when the approaching car was at con- 
siderable distance away, all the children, except the boy 
Leon, ran across the street from the east to the west curb; 
that Leon remained on the east side of the street somewhere 
between the curb and the street car tracks; that, as the car 
approached him, and when it was about a length and a half 
away from him, he suddenly started to cross the tracks and 
ran in front of the car, with the result that he was knocked 
down, run over, and killed. So far there was no conflict 
in the evidence. There is not much conflict in the testimony 
as to the point where the child started to cross the street, 
but the evidence is somewhat conflicting as to the distance 
the car ran after the child started to cross the track and 
the place where it was stopped. There was also some con- 
flict in the evidence as to whether the motorman was negli- 
gent in failing to stop his car. This was not a direct con- 
flict, for the motorman testified that, as soon as he saw the 
child was going to cross the track, he sounded the gong and 
made every possible effort to stop the car as quickly as pos- 
sible. His evidence was corroborated by the testimony of 
others who saw the accident, and by a disinterested eye- 
witness, who testified that when the boy ran in front of the. 
car it was within three feet of him, and was further corrob- 
orated by the testimony of experts in the management of 
street cars. One of plaintiff’s witnesses who saw the acci- 
dent testified that the stop made was as good as could have 
been made considering the speed at which the car was run- 
ning. There was no direct evidence to the contrary, but 
certain witnesses for the plaintiff gave their opinion as to 
the distance in which a car could be stopped under the cir- 
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cumstances existing at the time of the accident. As we 
view the record, the evidence quite conclusively establishes 
the fact that the car, which was a short one operated by 
hand brakes, was stopped within from 15 to 25: feet after 
it struck the child. Appellant strenuously contends that 
the child was struck and fell upon the fender of the car, and 
it was claimed that the motorman was negligent in failing 
te lower the fender. On this point there was a direct con- 
flict in the evidence. The preponderance seems to favor the 
defendant’s contention that the child did not fall upon the 
fender, but was knocked down by the fender and immedi- 
ately rolled under it. The motorman testified that he did 
not have time todrop the fender because he was exercising 
all his energy and making every effort he:could to stop the 
car. With this conflict in the evidence, it cannot be said 
that it does not sustain the verdict. 

‘Appellant’s next assignment of error which requires con- 
sideration is that the trial court erred by copying the plead- 
ings in his instructions. We have often had occasion to con- 
demn this practice; but, in reading the instructions in the 
instant case, it appears that the court by instructions num- 
bered 5 and 6 correctly and concisely submitted to the jury 
the particular allegations of negligence of which the plain- 
tiff complained. In view of this fact, the judgment should 
not be reversed, Other instructions are assigned as error, 
but, without making particular reference to them, we are 
satisfied that the case was fairly tried and correctly sub- 
mitted to the jury. 

Finally, it is contended that, by failing to lower ihe fend- 
er of the car, the motorman was guilty of such negligence 
as entitles the plaintiff, as a matter of law, to a judgment. 
Where the motorman in operating a street car moved by 
electricity is confronted with a sudden emergency which 
requires him to attempt .to stop his car or lower the fend- 
er, if in such emergency he exercises reasonable care and 
adopts well known and approved methods of stopping his 
car, instead of dropping the fender, he cannot be said to 
be guilty of negligence, as a matter of law, and this rule 
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should be applied where the evidence tends to show that he 
had insufficient time to lower the fender, and that, if it had 
been lowered, the injury could not have been prevented. 
The evidence sustains the verdict, and the judgment of 
the ‘district court is 
AFFIRMED. 


‘ 


Grorck T. STEPHENSON, APPELLANT, v. GERMANIA ISIRE 
INSURANCE COMPANY, APPELLEE. 


Fitep DECEMBER 9, 1916. No. 18704. 


1. Insurance: Poticy: NATURE or Contract. An insurance policy is 
a contract between the insurer and the insured, and neither party 
can make a new contract for the other without his knowledge or 
consent. 


: ASSIGNMENT. The owner of a policy of insurance, 
who has parted with the title to the premises, cannot assign the 
policy, after a fire, and without the knowledge and consent of the 
insurance company which issued the policy, so as to make it liable 
to a third person for the loss. 


: SratTuTory Provisions. The provisions of section 
3187, Rev. St. 1913, do not apply to a case where the insurance 
company has never entered into contractual relations with the per- 
son claiming under the policy. 


AppPraL from the district court for Gage county: 
LEANDER M. PEMBERTON, JupDGE. Affirmed. 


E. N. Kauffman, for appellant. 
J. L. Caldwell, contra. 


LETTON, J. 

Action to recover upon a fire insurance policy. A gen- 
eral demurrer to the answer was overruled. Plaintiff 
elected to stand on his demurrer, and judgment of dismissal] 
was rendered. Plaintiff appeals. 
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The petition alleged, in substance, that the insured prop- 
erty was owned by one W. M. Rice; that about the 1st of 
August, 1918, the plaintiff commenced negotiations by mail 
with Rice who lived in Pueblo, Colorado, to purchase the 
property, and soon thereafter completed a contract of pur- 
chase. Asa part of the consideration, Rice agreed to assign 
and deliver to him the policy of insurance. The deed and 
policy were sent to a bank at Wymore for delivery to plain- 
tiff, but Rice failed to assign it in writing. Before the 
plaintiff could procure a written assignment, on the 31st 
day of August, a fire occurred which almost wholly destroy- 
ed the building. After the fire, Rice sent the plaintiff an 
assignment in writing. It is also alleged that the property 
was damaged more than the indemnity provided for, and 
that no additional hazard was caused by the transfer of 
the property. 

The defendant’s answer, in addition to certain admis- 
sions and denials, pleads (1) a provision of the policy that, 
if a change took place in the title or interest of the assured 
in the property, the policy should be void, and the fact that 
the title to the property had passed from Rice before the 
fire; (2) a provision of the policy that it should be void if 
assigned without the written consent of the insurance com- 
pany indorsed thereon, and the fact that the attempted 
assignment was made after the fire and without its consent; 
(3) that it never entered into a contract with the plaintiff 
or knew he claimed any interest in the property until after 
the fire; (4) that he is not the owner of the policy and the 
defendant company has never recognized him as such. 

The general demurrer searched the record. The plead- 
ings disclose that, after the title had passed from Rice and 
after a fire had practically destroyed the insured property, 
he undertook to assign the policy to plaintiff without de- 
fendant’s consent or approval. At this time defendant 
knew nothing about the change of title and had not con- 
sented to enter into an insurance contract with the plain- 
tiff. By the terms of the policy the change of ownership 
avoided the contract. This is a reasonable provision for 
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the protection of the insurer. An insurance company has 
the right to determine with whom it shall contract, and 
while in the great majority of instances its consent to an 
assigninent may be, as plaintiff insists, merely a matter of 
course, it is so because of the fact that there is ordinarily 
no moral hazard, and therefore it is willing to enter 
into a contract. Instances do occur occasionally when 
insurance companies decline to enter into insurance con- 
tracts with individuals. This is their right and privi-, . 
lege, and it is not unreasonable that they reserve to 
themselves by their policy the right to determine with 
whom they will contract. 

Plaintiff virtually concedes that this is the law, but in- 
sists that by the enactment of the new insurance code the 
law has been changed so as to allow the recovery. He re-. 
lies upon the following language in section 3187, Rev. St. 
1913: “The breach of a warranty or condition in any con- 
tract or policy of insurance shall not avoid the policy nor 
avail the insurer to avoid liability unless such breach shall 
exist at the time of the loss and contribute to the loss, any- 
thing in the policy or contract of insurance to the contrary 
notwithstanding.” At the time the contract was entered 
into with Rice no such provision was in the statutes; but, 
even if such a provision were in force, how can it apply to 
the facts pleaded? It is the entire absence of a contract 
relation between the plaintiff and defendant that is relied 
on as a defense. Plaintiff never owned a policy issued by 
the defendant, and hence the defendant is not an insurer 
of his property, and never has been. Farmers Mutual Ins. 
Co. v. Home Fire Ins. Co., 54 Neb. 740. 

The petition shows that the policy would expire in about 
nineteen days after the fire. The plaintiff, who, it was said 
at the argument, is a man experienced as an insurance 
agent, accepted the title to the property when the policy 
which accompanied the deed expressly stated the necessity 
of the consent of the insurer to an assignment in writing 
in order to transfer the insurance. He could have declined 
to take title until the insurance was transferred, or he could 
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have taken out new insurance, since the policy had such a 
short time torun; but, instead of following the safe course, 
he took the risk of a fire occurring in the interval of time 
it would take to again communicate with Rice. There is 
no privity between him and the defendant, and they have 
never had any contractual relations. ; 

Moreover, a contract requires the meeting of minds. In 
New Hngland Loan & Trust Co. v. Kenneally, 38 Neb. 895, 
it is said: “The general rule of law is, that a policy of fire 
insurance is a personal contract with the party insured and 
does not run with the land or pass to the purchasers by a 
sale of the premises or property insured, and any assign- 
ment of the policy must be with the knowledge and consent 
of the insurer. Ayres v. Hartford Fire Ins. Co., 17 Ia. 183, 
and cases cited; Stmeral v. Dubuque Mutual Fire Ins. Co., 
18 Ia..319; Hina Fire Ins. Co. v. Tyler, 30 Am. Dec: (N. 
Y.) 90; May, Insurance, sec. 6.” Each party has the right 
to determine for himself whether he will do business with 
the other. In the case of an attempted assignment of a 
policy of insurance, there is no new contract until the in- 
surer knowingly accepts the assignee in the place of the 
former as the person with whom it insured. The insurance 
company would have the same right to insist that an as- 
signee of the policy, without his consent to and acceptance 
of the assignment, would become liable for any unpaid 
premiums, as an assignee, without the insurer’s knowledge 
or consent, has to insist upon payment of a loss. 

There was no forfeiture as defendant insists. Rice had 
the right to surrender his policy at any time, receiving back 
the unearned premium at the customary short rates. When 
he parted with the title, he had no insurable interest left, 
and there was nothing to forfeit. 

Plaintiff contends that there is a saving clause in the new 
statute which in some way aids his contention. This clause, 
however, merely provides: “All actions and proceedings 
which may be pending in any court under existing laws 
which this act in any way supersedes or repeals shall pro- 
ceed without being in any manner affected by the passage 
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of this act.” Rev. St. 1913, sec. 3321. This action was not 
pending when the insurance code took effect, and the saving 
clause has no application. 
The judgment of the district court is 
AFFIRMED. 
HAMER, J., not sitting. 


SEDGWICK, J., dissenting. 

The insured agreed to convey this property to the plain- 
tiff and assign the insurance policy. He afterwards exe- 
cuted the deed, but there was some delay in assigning the 
policy, and before a formal assignment had been made the 
building burned. The policy provided that it should be 
void “if any change took place in the title, possession or 
interest of the assured, * * * unless otherwise pro- 
vided by agreement indorsed thereon.” There was a blank 
form on the policy for assignment and consent of the com- 
pany, but the insurance company had not executed it. The 
question is whether the policy was void under this condi- 
tion. It clearly did not avoid the policy under the present 
statute: “The breach of a warranty or condition in any 
contract or policy of insurance shall not avoid the policy 
nor avail the insurer to avoid liability unless such breach 
shall exist at the time of the loss and contribute to the loss, 
anything in the policy or contract of insurance to the con- 

. trary notwithstanding.” Rey. St. 1918, sec. 3187. The 
majority hold that this section does not apply, because this 
policy was issued before this statute was enacted. That 
may be doubtful, but it does not seem to be material, be- 
cause we had decided the same thing long before this policy 
was issued. “A contract of insurance, where the insurer 
has received and retains the consideration, is to be sustain- 
ed, if possible and should not be defeated upon any ground 

_ which does not materially increase the risk.” Billings v. 

German Ins. Co., 84 Neb, 502. For the same principle the 

following cases are cited in the brief: Phanix Ins. Co. v. 

Barnd, 16 Neb. 89; State Ins. Co. v. Schreck, 27 Neb. 527; 

Farmers & Merchants Ins. Co. v. Newman, 58 Neb. 504; 
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Hanover Fire Ins. Co. v. Gustin, 40 Neb. 828. “It should 
not be defeated upon any ground which does not materially 
increase the risk.” This conveyance did not materially in- 
crease the risk, since the residence was occupied by a ten- 
ant a long time before the conveyance was made, and the 
same tenant continued to occupy after the conveyance was 
made and until the house burned. There was no change 
in the occupancy and no possible increase in the risk. We 
are not alone in this holding. “Under a provision in a fire 
insurance policy that it shall be void if the risk is increased 
in any manner, or if the property is:sold or any change is 
made in the title, or if the property is incumbered or used . 
for other purposes without consent, a change of title, in- 
cumbrance or use will not render the policy void unless it 
increases the risk or decreases the security.” Russell v. 
Cedar Rapids Ins. Co. (78 Ia. 216) 4 L. R. A. 538, and 
note. This seems to be the general rule without a statute. 

The majority opinion says: “Moreover, a contract re- 
quires the meeting of minds.” If this statement has any 
force in this case, it must mean that one party to a contract 
cannot assign his interest therein.so as to give his assignee 
any interest in the contract without the consent of the other 
party. This is announcing a great change in the law of con- 
tracts, and, if adhered to, will disorganize business as at 
present carried on. If I contract to convey my house and lot 
to A, and he assigns that contract to B, I cannot refuse to 
recognize the right of B to a conveyance. The contract be- 
comes one between myself and B, whether I do or do not 
consent. In the case at bar, Rice could sell his property to 
Stephenson, including his interest in the insurance, and the 
contract of sale included the transfer of the insurance poli- 
ey. As there was to be no change of occupancy of the prop- 
erty, or any other possible increase of hazard, the parties 
were justified in assuming that the company would consent 
to the assignment of the policy. The purchaser could not be 
compelled to take the property under their contract unless 
an assignment of the policy could be made. There was no 
attempt on the part of the company to show any reason for 


462 NEBRASKA REPORTS. [Vot. 100 


Davison v. Chicago & N. W. R. Co. 


objecting to a transfer of the policy or that consent would 
have been refused, except as a pretext for avoiding payment 
-of a meritorious claim. The contract of insurance con- 
templates that the interest of the insured is assignable, 
and the company’s consent is formal, unless some reason, 
contemplated by the contract exists for refusal. 

The general rule that a sale and transfer of the prop- 
erty without the due assignment of the policy will avoid 
the policy does not apply in this case. 


JosEPH H. DAVISON, APPELLEE, v. CHICAGO & NORTHWEST- 
ERN RaILWAay COMPANY, APPELLANT. 


STEVEN E. DEXTER, APPELLEE, v. CHICAGO & NORTHWESTERN 
RAILWAY COMPANY, APPELLANT. 


Ray H. McCormick, APPELLEB, y. CHicaco & NORTHWEST- 
ERN RAILWAY COMPANY, APPELLANT. 


FrLtep DreceEMBER 9, 1916. Nos. 18946, 18947, 18948. 


1. Statutes: Vaumity: Former ApJupicaTION. A statute May be up- 
held as against an attack made by one party claiming it to be in- 
valid upon one ground, and still it may be declared unconstitutional 
in a later attack by another litigant for reasons not called to the 
attention of the court, or not shown to exist, in the first case. 


2. 5 : TRANSPORTATION OF Live Stock. A statute or order 
regulating the rate of speed of the carriage of live stock is a proper 
exercise of the police power of the state, but such a statute or order 
must be reasonable, and practical in its operation, and it must not 
impose an undue burden upon the carrier, nor take away any of 
its constitutional rights. 


Where the undisputed evidence shows 
that for the greater portion of the year defendant, which operates 
a single-track railroad in Nebraska and other states, with several 
branch lines in this state, cannot comply with the speed law (Rev. 
St. 1913, secs. 6018, 6019) as to west-bound shipments of live stock 
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without sending out special trains on branch lines to transport from 
one to four or five cars, and at a cost of double the rates allowed 
to be charged, and it is further shown that on account of the 
ordinary incidents and vicissitudes of operation of a long single- 
track railroad, such as making up and inspection of trains at divi- 
sion points, waiting to meet mail, passenger and other trains, 
waiting for stock from branch lines, and those delays occurring 
by reason of storms, washouts, wrecks and other unforeseen and 
unavoidable casualties, it is often impracticable to come within the 
statutory limit with east-bound traffic, and the statute permits of 
no defense by reason of any of such conditions, such a statute is an 
unreasonable exercise of the police power of the state and violates 
the constitutional rights of the defendant. 


APPEALS from the district court for Brown, Holt and 
Dawes counties: Roperr R. Dickson and WiLuiAmM 4H. 
WESTOVER, JUDGES. Reversed. 


A. A. McLaughlin, Wymer Dressler and Lyle Hubbard 
for appellant. 


A. W. Scattergood, M. F. Harrington, Hugh J. Boyle, 
W. K. Hodgkin and Harl McDowell, contra. 


J 


Lerton, J. 

These actions are brought to recover liquidated damages 
from a common carrier for failure to comply with the 
terms of the “speed law.” Rey. St. 1918, secs. 6018, 6019. In 
the Davison case, which is to recover for delay in shipment 
of stock east-bound from Ainsworth to South Omaha, 
a jury was waived, the cause tried to the court, findings 
made, and a judgment rendered for the plaintiff for $935. 
The shipment in the AfcCormick case was of one car of 
cattle west-bound from South Omaha to Andrews, a dis- 
tance of 469 miles. A verdict of $170 was directed. In the 
Deater case delay was complained of in transporting three 
cars of cattle west-bound from south Omaha to O’Neill. 
A verdict was directed for $545. Defendant appeals in 
each case. The three causes were submitted together in 
this court and are illustrative of different conditions. 

The petition in the Davison case contains 15 separate 
causes of action which are substantially alike. In sub- 
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stance, the first cause of action alleged is that on the 9th 
day of January, 1912, plaintiff delivered to defendant for 
shipment from Ainsworth to South Omaha a car-load of 
hogs; that the defendant unlawfully and negligently used 
24 hours in transporting the hogs to South Omaha, when no 
more than 15 hours should have been taken, and thereby it 
became indebted to plaintiff at the rate of $10 an hour for 
9 hours. The remaining causes of action cover like ship- 
ments upon different dates. 

‘The answer alleges that the shipments were forwarded 
with due and proper dispatch. It also pleads that each 
shipment was necessarily delayed for the purpose of taking 
coal and water for the locomotive, for meeting west-bound 
trains, and permitting passenger trains going in the same 
direction to pass, for setting out and picking up empty 
cars and dead freight for stations through which the trains 
passed, for the purpose of inspecting, making up and rear- 
ranging trains at division and junction points, and for 
other purposes necessarily incident to the operation of 
trains; that a portion of the delay was occasioned by hot 
boxes and by extremely cold weather and storms, and that 
all were necessary in the operation of its railroad and for 
the service of the communities dependent upon it for rail- 
road transportation. 

It is further pleaded that defendant’s road is a single- 
track railroad, part of a system extending into and through 
eight other states; that it was engaged in transporting 
both interstate and intrastate traffic from Ainsworth to 
South Omaha, carrying United States mail and passenger 
trains in both directions, and carrying live stock as inter- 
state commerce from points in South Dakota and Wyo- 
ming to South Omaha and Sioux City and Chicago; that 
it is and was impossible to so operate its railroad as to 
move the stock shipments at the statutory speed without 
unreasonable interference and delay to west-bound inter- 
state commerce and United States mail, and without giv- 
ing preference to intrastate shipments of live stock east- 
bound; that the live stock offered in this state for trans- 
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portation to South Omaha is insufficient in quantity to 
enable it to run special trains therefor without great loss; 
* that shipments of live stock from South Omaha to points 
on the various branches of defendant’s lines in the state 
of Nebraska average less than five car-loads a day, and on 
many days no car-loads are offered for shipment; that the 
greater portion of the year only one or two car-loads are 
offered in any one day for such shipments, except during 
the months of September, October and November, whén 
there is a general movement of stock cattle from South 
Omaha to the feeding yards along the line; that, after a 
train with such car-loads of live stock reaches Fremont, it 
is often necessary to divide it and send part of the live 
stock in small shipments over its branches; and that, in 
order to comply with the statutes, it will be necessary 
to run high-speed special trains to move small quan- 
tities of live stock, and thus give such trains a_pref- 
-erence over freight from other states, thus inter- 
fering with interstate commerce. It is also alleged 
that numerous cities, towns and villages through 
which the train passes have enacted speed ordi- 
nances limiting the speed of trains, with which it is com- 
pelled to comply, and that, in order to comply with the 
statute, it will be required to move trains between stations 
at a dangerous rate of speed; that to transport live stock at 
the rate of speed required will involve an expense greatly 
in excess of the rate defendant is permitted to charge, and 
in excess of the amount the shipper can afford to pay and 
that the traffic will bear; that the enforcement of the 
statute would deprive it of its property without due pro- 
cess of law, and without just compensation, and would 
deny to defendant the equal protection of the laws, in 
violation of the Fourteenth amendment to the Constitution 
of the United States, and of the Constitution of the state 
of Nebraska. The reply was practically a general denial. 

The findings of the court in the Davison case, on the 
first cause of action, summarized are: That the time nec- 
essarily consumed in Setting out, loading and picking up 

100 Neb.—30 
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live stock was 15 minutes; in waiting for and meeting . 
‘trains carrying United States mails, 1 hour and 36 min- 
utes; in waiting for and meeting trains carrying interstate 
commerce 43 minutes; in taking coal and water, 1 hour 
and 59 minutes; in inspecting trains at division points for 
defects in safety appliances, 1 hour; in breaking up trains 
at division points, making up trains to go forward after- 
ward, and waiting for stock from branch lines and from 
trains following, 40 minutes. The court refused to deduct 
any of the time of these delays, and found there was due 
on the first cause of action, at the statutory rate, $60 with 
7 per cent. interest to date. Equally detailed findings were 
made for each of the other causes of action. The court 
further found that defendant’s railroad in the state of Ne- 
braska is, and was at the time complained of, a single-track 
railroad; that defendant is engaged in both interstate and 
intrastate commerce; that its system of railroads extends 
to and through the states of Illinois, Wisconsin, Michigan, 
Minnesota, Iowa, North Dakota, South Dakota, Nebraska 
and Wyoming; that the defendant now operates a sufficient 
number of west-bound trains on its railroad, including its 
main line and its branches in the state of Nebraska, and at 
a sufficient rate of speed, to adequately serve all communi- 
ties on its said lines in Nebraska in the transporting of all 
kinds of inanimate freight; that, in order to transport 
live stock in a westerly direction from South Omaha to 
stations on the defendant’s main line and branches in 
the state of Nebraska at the average rate of speed re- 
quired by sections 6018, 6019, Rev. St. 1913, special trains 
must be operated, in addition to trains required for trans- 
porting other kinds of freight in each instance when live 
stock is tendered for transportation; that, except during 
a small portion of the year, the defendant could trans- 
port all live stock offered to it for transportation from 
South Omaha to stations on its line, in its trains regu- 
larly operated for the transporting of inanimate freight, 
if permitted to transport live stock at the rate of speed 
at which such regular trains can be operated; that de- 
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fendant is offered about 1,600 or 1,700 car-loads of live 
stock yearly at South Omaha for transportation to the 
various stations on its lines in Nebraska, and except dur- 
ing the months of August, September and October, when 
feeders are being moved from South Omaha to the feeding 
yards on defendant’s lines, it rarely happens that more 
than three or four cars are offered to it for transportation 
on any one day; that South Omaha is the principal mar- 
ket for live stock shipped from stations on defendant’s 
line of railroad in the state of Nebraska, and that sub- 
stantially all the live stock offered to defendant for trans- 
portation in the state of Nebraska is destined either to 
South Omaha, or same is shipped from South Omaha to 
stations along defendant’s line; that, in cases where more 
than one car of live stock is offered for transportation 
from South Omaha over defendant’s line of railroad, the 
destination of such live stock may be such as to require a 
special train for each car-load before same reaches desti- 
nation on account of destination of the various cars’ being 
on the various branch lines of defendant operated in the 
state of Nebraska. The court found that, in order to com- 
ply with the statute, special trains for live stock will be 
required to be operated at times in excess of those other- 
wise required, without decreasing the number of trains 
necessary for transporting other kinds of freight, includ- 
ing freight moving as interstate commerce. 

The court refused to make the following findings re- 
quested by defendant: That a compliance with the speed 
statute would require the abandonment of safety precau- 
tions in the operation of its trains, and would tend to 
promote unsafe methods of operation, danger to the gen- 
eral public, and the violation of the speed ordinances, and 
would cause loss and damage to freight, passengers and 
employees; that the time necessarily consumed in wait- 
ing for and meeting passenger trains carrying United 
States mail, in meeting trains carrying interstate com- 
merce, in taking coal and water, in inspecting trains at 
division poiuts for defects in safety appliances, and in 
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breaking up trains, and making them up, and in waiting 
for stock from branch lines or in a train following at such 
points should be excluded; that the ‘cost of transporting 
live stock in compliance with the statute would be grossly 
in excess of the revenue derived therefrom under present 
tariffs, and in excess of the amount that shippers can 
afford to pay, and that its collection of a compensatory 
rate would destroy traffic in live stock to and from South 
Omaha; and that the statute is unconstitutional as an 
unreasonable exercise of the police power, or for any 
other reason. 

The affirmative findings of fact made by the trial court 
are supported by the evidence, and their correctness is 
not disputed by either party. The train sheets covering 
the cars of stock offered for shipment and actually ship- 
ped westward from South Omaha during the year 1910 
are in evidence in the Davison case, and from these, to- 
gether with the testimony of the train dispatcher, it is 
shown that 1,616 cars were shipped west, mostly to Neb- 
raska points; that there were four days in January when 
only one car of live stock was offered for shipment west, 
two days when two cars were offered, two days when three, 
two days when four, two days when five, two days when 
seven, one day when eight, and one day when nine cars 
were shipped, being 63 cars in January. In February 
there was an average of a little over two cars a day for 
15 days; in March about five cars a day for 23 days were 
offered. In September, October, November, and December 
the number of shipments was largely increased; but, even 
then, on only 9 days in the year did the number of cars 
offered exceed 20. Even where the number of cars was 
sufficient to make up a complete train,-in most instances 
it could only run a short distance before being broken 
up, and the cars distributed to the Lincoln branch, the 
Superior branch, Hastings branch, Albion branch, or other 
branch lines. In the Degxter case it is shown that, in 
1913, 1,591 cars of stock were shipped westward to Ne 
braska points and that for the years 1911 and 1912 the 
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traffic was about the same. For about eight or nine months 
of the year cars of stock which are offered for shipment at 
South Omaha to points in Nebraska are so inconsiderable 
in number that they cannot be moved within the time 
limited, except in special trains and at an excessive ex- 
pense. Such cars on branch lines are placed in regular 
local freight trains which run according to a time table, 
and are scheduled su as tu allow time for the delivery of 
local freight and merchandise at each station. This of 
itself makes the time consumed exceed the statutory limit. 

It is also established that on account of unforeseen ac- 
cidents and delays that sometimes happen to the train in 
which stock is shipped or to other trains which it is 
scheduled to meet, by reason of unavoidable delays in- 
cident to the business, such as wrecks, washouts, storms, 
cold weather, hot boxes, and the like, it is often impossible 
to move shipments of live stock east-bound within the 
limit. The time consumed on a single-track railroad in 
waiting at stations in order to meet mail and other trains, 
in taking coal and water, and tithe consumed at division 
and junction points, in inspection for defects in car ap- 
pliances, and in breaking up the train and incorporating 
other cars brought from branch lines, are necessarily 
incident to the operation of the railroad. A number of 
these elements increases the delay with an increase in 
traffic on the road. It is also evident that, as the distance 
to South Omaha becomes less, the difficulties in transporta- 
tion become greater on account of the congestion of traffic 
brought to the main line from branches, The testimony 
of the general superintendents in Nebraska of the defen- 
dant, and of the Chicago, Burlington & Quincy Railroad 
Company, and Union Pacific Railroad Company, and 
others concerned with the operation of trains, is substan- 
tially to the effect that, while it would be possible to com- 
ply with the statute, in many instances special trains 
would be required for a few cars, undue preference would 
require to be given to such traffic over other trains, the ex- 
pense of operation would be so greatly increased that, in 
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order to cover the cost, tariff rates would require to be 
made double what they now are, and the rates be made pro- 
hibitive, and other trains and interstate business would be 
interfered with and delayed. 

Defendant insists that if time necessarily occupied in 
taking coal and water, in taking side tracks to allow meet- 
ing and passing trains, in delays at division stations for 
inspection and rearranging cars, and those caused by 
severe storms, washouts, excessive cold weather, unfore- 
seen and unavoidable accidents, and the like, could be ad- 
ded to the exceptions in the statute, its terms might be com- 
plied with. It insists that the time consumed in such nec- 
essary operations must of reason be exempted from the 
provisions of the statute—citing United States v. Kirby, 
7 Wall. (U. S.) 482, which is to the effect that, although 
a statute providing a penalty for interference with the 
transmission of mails did not contain an exception, vet 
an officer might lawfully arrest a mail carrier upon a war- 
rant charging him with the crime of murder, even though 
it operated to cause delay. Other cases are cited in this 
contention which are mentioned in the opinion in Cram v. 
Chicago, B. & Q. R. Co., 84 Neb. 607, a case involving the 
validity of the same statute. The trouble is that to write 
so many exceptions into the statute would be judicial legis- 
lation. We held in the Cram case that the common-law ex- 
emption of common carriers from liability for loss oc- 
casioned by the act of God or the public enemy may be 
presumed to have been in the legislative mind, and there- 
fore the court may properly allow them to be made, though 
not expressed in the text; but this is as far as we find war- 
rant to go. 

Plaintiff insists that the constitutionality of the law was 
fully considered and definitely upheld in the Cram case, 
and that the question cannot be relitigated. But the main 
question in this case was not then presented or in issue. 
But little testimony was offered, and no concrete facts 
were presented to demonstrate that a speed of 14 or 18 
miles an hour was unreasonable or impracticable. That 
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case was determined, as to the practicability of operation 
of trains within the prescribed limit, on an a priori basis. 
In the opinion it is said : “The statute does not deny the car- 
vier the right to defend an action brought thereon, nor state 
what, if any, defenses may or may not be available in such 
a case. Defendant will not be in position to complain in 
this particular until, in a concrete case, wherein it has 
presented and maintained or offered to maintain a legiti- 
mate defense, the courts have determined that the statute 
denies the carrier that right.” 

We are now presented with concrete cases in which de- 
fense was attempted by showing that a large portion of the 
time occupied by delay in transit was absolutely necessary 
in the proper and lawful operation of the railroad. The 
district court, however, determined that the statute denied 
the carrier the right to make such defense, or rather re- 
fused to hold that the statute permitted such a defense to 
be made, and, hence, a new question is presented here not 
determined in the former case. A statute may be upheld as 
against an attack made by one party claiming it to be in- 
valid upon one ground, and still it may be declared uncon- 
stitutional in a later attack by another litigant for reasons 
not called to the attention of the court, or not shown to 
exist, on the first attack. The facts here in evidence were 
not adduced in the Cram case. It may be that on account 
of the difference in the character and equipment of the two 
railroads, the weight of metal in the rails, or amount of 
ballast on the track, the nature of the localities through 
which their lines run, the different facilities for operation, 
etc., such a defense could not have been made by the de- 
fendant in that case. At all events no such showing was 
made. There was evidence in the Cram case showing, as a 
general proposition, that in the management of traffic the 
defendant was compelled to side track trains containing 
live stock and wait for passing trains; but there was no 
specific evidence applying to the particular shipments in 
controversy, nor as to other matters for which it is now 
asserted deductions of time should be allowed, nor as to the 
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need of special trains if the statute was to be complied 
with. The questions at issue here were not presented, and 
it was held that it was unnecessary to consider whether 
facts not in evidence might constitute a defense. 

A difficult question in the case is whether, if the de 
fendant complies with the statute strictly, incurring very 
large expense for special trains, and making the cost of in- 
tragtate transportation of live stock westward, if carried 
on at the present rates, unremunerative, a sufficient remedy 
is furnished by the fact that it may apply to the state rail- 
way commission for an increase of rates, or whether it is 
the duty of the court, considering the impracticability of 
operation of such trains in many cases, the lack of quali- 
fication or excuses in the statute for unavoidable delays, 
and the additional expense which the operation of such 
trains at the statutory rate of speed must entail, to de- 
clare that such a statute is an unreasonable exercise of the 
police power, and therefore void. The extra expense of 
carrying on the west-bound traffic within the time limit 
is not necessarily the determining factor. 

The case does not involve a consideration of the whole 
scheme of rates for the carrying of freight, but merely 
whether an order by the legislature to perform certain acts 
Within a limited time is valid, and the question whether 
the operations of the railroad as a whole may be carried 
on profitably is not an issue in the case. 

“The distinction between an order relating to such a sub- 
ject and an order fixing rates coming within either of the 
hypotheses which we have stated is apparent. This is so 
because as the primal duty of a carrier is to furnish ade- 
quate facilities to the public, that duty may well be com- 
pelled, although by doing so as an incident some pecuniary 
loss from rendering such service may result. It follows, 
therefore, that the mere incurring of a loss from the per- 
formance of such a duty does not in and of itself necessari- 
ly give rise to the conclusion of unreasonableness, under the 
doctrine of Smyth v. Ames, 169 U.S. 526.” Atlantic C. L. 
R. Co. v. North Carolina C. C., 206 U. 8. 1, 26. But the 
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fact that the performance of such duty is unremunerative 
is a weighty and important factor for consideration in 
passing upon the reasonableness of the provision. Missouri 
P. R. Co. v. Kansas, 216 U. S. 262. The real question is 
whether, considering all the facts in evidence as to the im- 
practicability of complying with the statute in many in- 
stances in east-bound shipments, and for the greater por- 
tion of the year in  west-bound shipments, the ne- 
cessity of preventing discrimination against inter- 
state traffic by reason of giving precedence to trains carry- 
ing live stock for intrastate delivery, and of compliance 
with the federal safety appliance act, the requirements of 
the law are reasonable, or whether they constitute an un- 
reasonable exercise of the police power and interfere with 
the constitutional rights of the defendant. If the legis- 
lators could have known or foreseen the necessary delays 
and the innumerable contingencies that may occur in the 
operation of trains as shown by evidence in these cases, 
they, we feel certain, would have allowed further latitude 
to the carriers. The legislature knew of the existence of 
the evil, and that stock shippers were often vexed by delays 
whereby they suffered damage, and properly sought to 
provide aremedy. There is no doubt that a statute or order 
regulating the rate of speed of the carriage of live stock is 
a proper exercise of the police power of the state, whether 
provided for by the legislature or by an order or regulation 
of the state railway commission, but such a statute or order 
must be reasonable and practical in its operation, and it 
must not impose an undue burden upon the carrier, nor 
take away any of its constitutional rights. In North Da- 
kota a statute similar to this was declared unconstitutional 
before experience as to its operation had been had. Dow- 
ney v. Northern P. R. Co., 19 N. Dak. 621, 26 L. R. A. n. s. 
1017. 

The state of Kansas has a speed statute (Laws 1907, ch. 
276) which fixes 15 miles an hour as the rate of speed, “un- 
less prevented by unavoidable cause,” and it allows the 
recovery of all damages to the shipper, with a reasonable 
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attorney’s fee. This law seems to be reasonable in its 
terms, aud apparently has been complied with, since no 
opinions have been reported touching its validity. 

The question whether statutes which attempt an un- 
reasonable exercise of the police power may be valid has 
been directly passed upon by the United States supreme 
court. Though that court concedes the validity of laws de- 
' signed to secure the safety and comfort of passengers, or 
employees, or persons crossing the railroad tracks, it has 
been repeatedly held that a statute making. an unreason- 
able exercise of the police power of the state, which inter- 
feres with interstate commerce, or which has the effect to 
deprive the carrier of its property without due compensa- 
tion, or to deny it the equal protection of the laws, is in- 
valid. A discussion of how far the right of regulation may 
go, with a consideration and citation of prior cases on the 
Subject, may be found in the opinion of Mr. Justice Brown 
in Cleveland, C., C. & St. L. R. Co. v. Illinois, 177 U.S. 514, 
wherein a requirement that express trains intended only 
for through passengers should stop at every county seat, 
when accommodations were provided by local trains, was 
held to be unreasonable and invalid. Chicago, B. & Q. R. 
Co. v. Railroad Commission of Wisconsin, 237 U. S. 220. 

A Texas statute (2 Sayles Tex. Civ. St., art. 4502) pro- 
vided that, when the shipper made application in writing 
to a railroad company to supply a number of cars for the 
shipment of freight, on the failure of the company to supply 
such cars within six days from the receipt of the applica- 
tion, it should forfeit to the party applying $25 a car for 
each car they failed to furnish, and be liable for all damages 
the applicant might sustain, with a countervailing penalty 
for failure on the part of the shipper to take the cars when 
furnished. The only exemption provided was that the act 
“shall not apply in case of strikes or other public calamity.” 
In the opinion in Houston & T. C. R. Co. v. Mayes, 201 U. 
S. 321, the court said, by Mr. Justice Brown: “While there 
is much to be said in favor of laws compelling railroads 
to furnish adequate facilities for the transportation of 
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both freight and passengers, and to regulate the general 
subject of speed, length and frequency of stops, for the 
heating, lighting and ventilation of passenger cars, the 
furnishing of food and water to cattle and other live stock, 
we think an absolute requirement that a railroad shall 
furnish a certain number of cars at a specified day, regard- 
less of every other consideration except strikes and other 
public calamities, transcends the police power of the state 
and amounts to a burden upon interstate commerce. It 
makes no exception in cases of sudden congestion of traffic, 
an actual inability to furnish cars by reason of their tem- 
porary and unavoidable detention in other states, or in 
other places within the same state. It makes no allowance 
for interference of traffic occasioned by wrecks or other 
accidents upon the same or other roads, involving a de- 
tention of traffic, the breaking of bridges, accidental fires, 
washouts or other unavoidable consequences of heavy 
weather.” 

“Although the statute in question may have been dic- 
tated by a due regard for the public interest of the cattle — 
raisers of the state and may have been intended merely to 
secure promptness on the part of the railroad companies, 
in providing facilities for speedy transportation, we think 
that in its practical operation it is likely to work a great 
injustice to the roads, and to impose heavy penalties for 
trivial, unintentional and accidental violations of its pro- 
visions, when no damage could actually have resulted to 
the shippers.” 

“While railroad companies may be bound to furnish suf- 
ficient cars for their usual and ordinary traffic, cases will 
inevitably arise where, by reason of an unexpected turn in 
the market, a great public gathering, or an unforeseen 
rush of travel, a pressure upon the road for transportation 
facilities may arise, which good management and a desire 
to fulfil all its legal requirements cannot provide for, and 
against which the statute in question makes no allowance. 

“Although it may be admitted that the statute is not far 
from the line of proper police regulation, we think that suf- 
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ficient allowance is not made for the practical difficulties 
in the administration of the law, and that, as applied to 
interstate commerce, it transcends the legitimate powers 
of the legislature.” 

It is clearly shown that, unless further exceptions and 
exemptions are interpolated in the law, the operation of 
trains at the speed required by the statute would in many 
cases be impracticable, would operate to interfere with the 
operation of trains carrying mail, interstate commerce, 
and with the transportation of other freight. It is also 
in evidence that an enormous increase in the rates 
charged by defendant would be necessary in order to so 
adjust the whole transportation facilities of the railroad 
as to provide for accelerated service, in many instances 
requiring special trains consisting often of from one to 
a few cars of live stock. These are burdens which inter- 
fere with the business of tranportation and violate de- 
fendant’s constitutional rights. 

_ It is argued that, since this court has held that a statute 
is valid making a railroad company insurer of the safety 
of passengers, regardless of whether it was at fault for an 
accident which caused an injury, it must hold that this 
statute is also proper legislation. The law as a matter of 
public policy exerts exceeding care to conserve human life 
and personal safety. Such an object is not to be compared 
to the mere monetary loss which may occur by reason of 
delay in the carriage of live stock. Public safety is of 
supreme importance, and stringent measures, used to exert 
pressure upon carriers of passengers so that nothing less 
than the greatest care and diligence will be used by them in 
such carriage, are entirely justifiable. The statute under 
consideration is an exercise of police power, and it must 
be reasonable in order to be valid. The legislature has not 
the power to interfere in an arbitrary manner with the 
conduct of a business or occupation by a police regulation, 
unless the regulation bears some definite and reasonable 
relation to the public welfare, and to enforce it does not 
infringe upon constitutional rights. Hach person is guar- 
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anteed the liberty to carry on his lawful business or occu- 
pation unhampered, except by regulations necessary for 
the public welfare, having just relation to the object sought, 
and not unreasonably oppressive. 

Plaintiffs argue that the best answer to the contention 
that the railroad companies cannot comply with the law is 
the fact that the evidence shows that they are complying 
with it. Where this evidence is to be found in the record 
has not been pointed out, and we have not found it. Plain- 
tiffs say that the court can take notice of the fact that few 
cases have been brought here on appeal. On the other hand, 
defendant says that a large number of claims are outstand- 
ing awaiting a decision upon these appeals. These state- 
ments are alike based on facts not in the record. The con- 
tention of plaintiffs is that, “so long as the aggregate 
business of transporting this class of property is adequate 
and profitable, the company cannot complain, and no claim 
or color of claim can be made, upon the evidence, that the 
Northwestern railroad company is not making money in 
the transportation of live stock in Nebraska,” and much is 
said in the briefs with regard to the profits that defendant 
is making, the dividends it is paying, and the amount of 
money it is investing. There is no evidence of this kind in 
the record, and, if the facts are as stated, they are not so 
public and notorious that the court can take judicial notice 
of them. Under the undisputed evidence, we conclude that 
the statute cannot be enforced without unduly interfering 
with the constitutional rights of this defendant. It is pos- 
sible that with other railroads, better built and equipped, 
whose lines run through a richer territory, with fewer 
converging branch lines, or with heavier rails or double 
tracks, the difficulties shown here do not exist, and the act 
might be enforceable, but we cannot draw a line and say the 
act is enforceable as applied to one railroad and invalid as 
to another, or as to shipments in one direction and not to 
shipments in the other direction. The object and purpose 
of the law is within the proper police powers of the state. 
The legislature is about to meet, and it is to be presumed 
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that, with the knowledge gained by experience of the prac- 
tical operation of the statute, that body may amend it by 
allowing further and proper exemptions, permit other de- 
fenses to be made, or in such other manner that it may not 
be vulnerable to attack. The several judgments of the 
district court are reversed, and the causes are remanded. 


REVERSED. 


BLACK BroTHERs, APPELLANTS, V. LOGAN COUNTY, APPELLEE. 


Fitep DECEMBER 9, 1916. No. 19081. 


Taxation: Recovery oF PAYMENT. Taxes paid cannot be recovered back 
on the ground that the property of the tax-debtor had been twice 
assessed, where the tax receipt neither shows payment under pro- 
test nor any ground of protest. Rev. St. 1913, sec. 6491. 


APPEAL from the district court for Logan county: HAN- 
SON M. Grimes, Jupce. Affirmed. 


Thomas F'. Hamer and Frank O. Divisek, for appellants. 
'W. #H. Hill. and B. F. Johnson, contra. 


Ross, J. 

This is a proceeding to recover from Logan county 
$163.19 paid by plaintiffs as taxes on personal property al- 
leged to have been legally assessed in Thomas county, where 
the valid taxes are said to have been paid. The tax receipt 
issued by the treasurer of Logan county, considered as 
part of plaintiffs’ claim, did not show payment under pro- 
test or any ground of protest. The trial court sustained a 
demurrer to the petition. Plaintiffs refused to plead fur- 
ther, and from a judgment of dismissal they have appealed, 
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Was the demurrer properly sustained?: Referring to the 
right of a tax-debtor to pay taxes under protest, the revenue 
law provides : : 

“Tf such person claim a tax, or any part thereof, to be 
invalid for the reason that the property upon which it was 
levied was not liable to taxation, or that the property has 
been twice assessed in the same year and taxes paid thereon, 
he may pay such taxes under protest to the county treasur- 
er, or other proper authority, and it shall be the duty of the 
treasurer, or other proper authority receiving such tax, to 
give a receipt therefor stating thereon that they were paid 
under protest, and the grounds of such protest, whether or 
-not taxable or twice assessed, and taxes paid thereon.” Rey. 
St. 1918, sec. 6491. 

The tax receipt is a part of the tax-debtor’s claim for 
taxes paid under protest, and is made so by a statute de- 
claring: 

“Within thirty days after paying such taxes the person 
paying them shall file a statement in writing, duly verified, 
with the county board, setting forth the amount of tax paid 
under protest, the grounds of such protest, and shall attach 
thereto the receipt taken for said taxes.” Rev. St. 1913, sec. 
6491. 

Plaintiffs contend that these provisions are merely 
directory, and that the treasurer’s failure to comply with 
them does not affect the remedy of the taxpayer. This con- 
struction would in a measure defeat the purpose of the law- 
makers.’ Taxes essential to county government are gener- 
ally collected in small amounts from many tax-debtors. 
The collection of revenue involves many transactions which 
are not committed to the memory of county officers or tax- 
payers. Prompt payment is an essential feature of the 
revenue system. In absence of statute, taxes voluntarily 
paid cannot be recovered back. The statute creates a 
remedy, but requires prompt payment under protest, leav- 
ing for future determination questions relating to invalidi- 
ty of taxes. The legislature intended to make the receipt for 
taxes paid under protest evidence of the protest and of the 
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grounds thereof. This is a method of pointing out the 
items of taxes assailed as invalid, and of giving timely 
notice to public officers to prepare for a defense, if any. 
The duty of a treasurer to note on the tax receipt a pay- 
ment made under protest and the grounds thereof is a 
reasonable one and he cannot successfully resist a proper 
demand for its performance. To require a taxpayer to see 
that the steps essential to his statutory right to recover back 
illegal taxes paid are taken is not exacting too much. The 
statute thus construed is a protection to the taxpayer as 
well as to the public. In this view of the revenue law, the 
demurrer was properly sustained. 
AFFIRMED. 
Hamer, J., not sitting. 


WituiAM A. Cote, RECEIVER, APPELLEE, v. ORVAL C. MYERS 
J Do 3 
ET AL., APPELLEES; NATIONAL Fipetiry & CASUALTY 
COMPANY, APPELLANT. 


Fitep DECEMBER 9, 1916. No. 19668. 


Subrogation: Sureties. Where a bank fails while having on deposit 
county funds illegally deposited in excess of the amount for which 
the bank had given a depository bond pursuant to the depository 
law of Nebraska, and the surety thereon pays the county the full 
amount of its liability and the treasurer’s surety pays the over- 
deposit, the sureties may share ratably the dividends declared by 
the bank’s receiver upon the county’s claim for the entire deposit. 
Rev. St. 1913, sec. 6662. 


APPEAL from the district court for Nuckolls county: 
Lestig G. Hurp, Jupce. Affirmed. 


Nye F. Morehouse, for appellant. 


Montgomery, Hall & Young, Bernard McNeny and 
Stubbs & Stubbs, contra.. 
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Rose, J. 

This is a suit in the nature of a bill of interpleader. The 
First National Bank of Superior failed when Nuckolls 
county was an unpaid depositor therein to the extent of 
$13,189.61, including an overdeposit of $3,189.61 made by 
the county treasurer in violation of statute. Rev. St. 1913, 
sec. 6662. For the protection of county funds deposited 
in the bank the American Surely Company had become 
_liable on the bank’s depository bond in the penal sum of 
$10,000. The National Fidelity & Casualty Company was 
surety on the county treasurer’s official bond. After the 
bank failed the county treasurer filed with the receiver a 
claim for $13,189.61. The American Surety Company 
promptly paid the county the amount of its liability as 
surety ($10,000) and to that extent procured an assign- 
ment of the deposit. Later the Fidelity & Casualty Com- 
pany paid the county the remainder of the deposit ($3,189.- 
61), took an assignment of it, and also obtained a formal 
assignment of the claim for $13,189.61, which the county 
treasurer had filed with the receiver. The receiver after- 
ward paid the National Fidelity & Casualty Company a 
dividend of $1,979.37, being 15 per cent. of the county’s en- 
tire deposit of $13,189.61. The sureties are rival claimants 
to dividends. The purpose of the suit, which was brought 
by the receiver, is to determine the respective rights of the 
sureties. As defendants they are joined with Orval C. 
Myers, county treasurer. The trial court held. that the 
American Surety Company, the surety on the bank’s de- 
pository bond, is entitled to share the dividend with the 
National Fidelity & Casualty Company, the surety on the 
treasurer’s bond, in the proportion that $10,000 bears to 
$3,189.61. Judgment was accordingly rendered in favor 
of the American Surety Company against the National 
Fidelity & Casualty Company for $1,664.50, being 15 per 
cent. of $10,000, with interest. The latter has appealed. 

The sureties are not contesting the validity or priority of 
separate claims against the insolvent bank, but are assert- 

300 Neb.—31 
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ing hostile claims to dividends on a single uncontested 
claim for an unpaid deposit of $13,189.61. 

The treasurer’s surety calls attention to the liability of 
the bank’s surety for the bank’s obligation to safely keep 
the deposits of county funds, to pay “each and every part 
thereof, upon the written demand of the county treasurer,” 
and to “save and keep the people of Nuckolls county, and 
the county treasurer harmless and indemnified.” In this 
connection the treasurer’s surety argues that, having paid 
the debt of $3,189.61 owing by the treasurer and the bank 
to the county, it is by subrogation entitled to all of the 
rights and remedies of both; that the county and the treas- 
urer, after receiving $10,000 from the bank’s surety, are 
entitled to dividends on $13,189.61, until the overdeposit 
of $3,189.61 is fully paid; that the effect of allowing the 
bank’s surety to draw dividends before the overdeposit is 
paid from the assets of the bank is to reduce the penalty in 
the depository bond below $10,000, thus injuring the county 
and the treasurer; that the bank’s surety is not entitled 
to the benefits of subrogation until the bank’s debt is paid 
in full. On the other hand, the bank’s surety insists that, 
when it discharged its full liability by paying $10,000, 
which would have been the maximum amount of its prin- 
cipal’s indebtedness to the county, except for the illegal 
overdeposit made by the treasurer, it was, to the extent of 
$10,000, subrogated to all of the rights of the county. The 
question: thus presented is not free from difficulty. The 
courts have not agreed on the solution. There is reason 
on both sides of the controversy. The doctrine invoked 
by the treasurer’s surety has been stated as follows: 

“As a surety is not entitled to subrogation until the debt 
is paid in full, a surety on a bond to secure a city in the 
deposit of moneys in an insolvent banking institution is 
not entitled to subrogation, though he has paid the bond, 
where the bank was still largely indebted to the city, and 
the total amount of dividends, together with the amount 
of the bond, would not discharge the obligation; for in 
such case, if the surety were pro rata subrogated to the 
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city’s right to receive dividends, the city would be injured.” 
Knafi v. Knowville Banking & Trust Co., 183 Tenn. 655. 
Board of Health v. Teutonia Bank & Trust Co., 187 La. 
422; Buffalo German Ins. Co. v. Title Guaranty & Trust 
Co., 99 N. Y. Supp. 883; Commissioner of Banking v. Chel- 
sea Savings Bank, 161 Mich. 691. 

There is a recognized exception to the general rule, how- 
ever, where the surety discharges his full liability to the 
creditor by paying the entire debt protected by his surety- 
ship, though the principal still owes the creditor an addi- 
tional sum. The doctrine on which-the exception is based 
seems to have been first announced in Hx parte Rushforth, 
10 Ves., Jr. (Eng.) 409. Ina later English case the prin- 
ciple was restated in the following form: 

“When a surety is only surety for a part of the debt, and 
has paid that part of the debt, he is entitled to receive the 
dividend which the principal debtor pays in respect of that 
sum which the surety has discharged.” Gray v. Seckham, 
L. R. 7 Ch. (Eng.) 680. 

A review of the English cases shows that the doctrine on 
which the distinction is based is firmly established. Ellis 
v. Emmanuel, 1 Exch. Div. (Eng.) 157. While the leading 
case has been criticised in Knaffl v. Knoxville Banking 
& Trust Co., 133 Tenn. 655, as announcing a doctrine at 
variance with the rules of equity governing subrogation, 
the exception, in the opinion of another American court, 
rests on a logical basis. Buffalo German Ins. Co. v. Title 
Guaranty & Trust Co., 99 N. Y. Supp. 883. 

In the present case, what is the contract of suretyship 
into which the bank’s surety entered? The depository 
bond for $10,000 was executed under a statute providing: 

“For the security of the funds so deposited under the 
provisions of this article the county treasurer shall re- 
quire all such depositories to give bonds for the safe-keep- 
ing and payment of such deposits and accretions thereof, 
which bond shall run to the people of the county and be ap- 
proved by the county board, and conditioned that such 
depository shall, at the end of each and every month, render 
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to the treasurer and county board a statement in duplicate, 
showing the several daily balances and the amounts of 
moneys of the county held by it during the month, and the 
amount of the accretion thereof, and how credited. 
* * * The treasurer shall not have on deposit in any 
bank at any time more than the maximum amount of the 
bond given by said bank in cases where the bank gives a 
guaranty bond.” Rey. St. 1913, sec. 6662. 

The statute is by construction a part of the depository 
bond. Blaco v. State, 58 Neb. 557. In entering into the 
contract of suretyship, the surety had a right to assume 
that the treasurer would comply with the statute and limit 
his deposit to $10,000. The bond was given to protect legal 
deposits of county funds to the contractual and statutory 
maximum of $10,000, and not as security for an illegal de- 
posit in excess of that sum. Both the surety’s liability and 
the debt protected by the suretyship are limited to $10,000. 
In paying the amount of the bond, the bank’s surety not 
only discharged its legal liability, but also discharged the 
entire debt to secure which the bond was given. The terms 
of the contract of suretyship, when considered with the 
statute and with the public duties of the treasurer, will 
admit of no other construction. 

After the bank’s surety paid the county the bank’s debt 
in the sum of $10,000, it became a creditor of the bank to 
that extent, and the county, by reason of the treasurer’s il- 

‘legal overdeposit, remained a creditor in the sum of $3,189.- 
61. The trial court held that the two creditors described 
should share ratably in the dividends declared by the 
bank’s receiver. The ruling is challenged as erroneous, for 
the reasons that the treasurer, when the bank failed, be- 
came personally liable to the county for the amount of the 
unpaid overdeposit ; that the bank’s surety agreed to indem- 
nify him; that the surety on the treasurer’s bond paid the 
county the remainder of the bank’s debt for which the 
treasurer was liable, amounting to $3,189.61, and was thus 
subrogated to the treasurer’s rights; that consequently 
the bank’s surety will not be entitled to participate in 
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dividends until the bank’s debt for which the treasurer is 
liable has been paid from the assets of the insolvent bank. 

The position is untenable. The treasurer’s surety can- 
not trace through subrogation to the treasurer a right to 
dividends superior to that of the bank’s surety. The 
treasurer’s compliance with the statute would have pre- 
vented the bank from incurring an indebtedness to the 
county in excess of $10,000. In that event the debt of the 
bank would have been paid in full. By making an over- 
deposit contrary to the letter of the law, the treasurer in- 
curred a personal liability to the county which otherwise 
would have had no existence. Neither the treasurer nor 
his surety will be permitted to make use of this wrongful 
act to establish a right to dividends superior to that of the 
bank’s surety. 

Under the conditions outlined, the further point that 
the treasurer’s surety, by asserting rights of the county, 
can prevent the bank’s surety from sharing ratably in the 
dividends does not seem to be well taken. The reason for 
the rule that a surety is not entitled to subrogation until 
the debt of the principal has been paid in full does not apply 
to the facts in the present case. The bank’s surety paid 
the entire debt for which the depository bond was given as 
security. If injury to the county would result from per- 
mitting the bank’s surety to share the dividend, the 
county’s loss would not grow out of the debt secured by the 
depository bond. Such loss, if any, would be traceable to 
the illegal conduct of the treasurer in making deposits in 
excess of the penalty named in the depository bond. ' For 
this wrongful act on the part of the treasurer, neither the 
bank’s surety nor the county is in anywise responsible. 
If the treasurer had complied with the law, the principal’s 
debt would be paid in full and the right of the bank’s surety 
to subrogation would be unassailable. In that event the 
ultimate loss of the bank’s surety would be less than the 
maximum amount for which the depository bond was given. 
To deny or postpone subrogation because the treasurer. for 
whose wrongful act the bank’s surety was not responsible, 
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made overdeposits in violation of law would extend the 
liability of the bank’s surety beyond that created by the 
contract of suretyship. In respect to the dividends, there- 
fore, the bank’s surety and the treasurer’s surety are as- 
Serting claims of equal rank. This conclusion results in 
the affirmance of the judgment of the district court. 
AFFIRMED. 
SepG¢WIck and Hamer, JJ., not sitting. : 


JOHN A. BENTLEY, APPELLEE, Vv. GEORGE W. SPAcs, 
APPELLANT. 


FILED DECEMBER 9, 1916. No. 18942. 


Specific Performance: MISLEADING STATEMENTS. A court of equity may — 
refuse to decree specific performance of a contract for the sale of ; 
land at the instance of the vendor, where he has misled the vendee 
as to the quantity to be conveyed, even though he acted innocently 
in so doing. 


AppeEAL from the district court for Cheyenne county: 
HANSON M. Grimes, Jupce. Reversed, with directions. 


C. Petrus Peterson, R. W. Devoe and J. M. Swenson, for 
appellant. 


W. P. Miles and J. L. McIntosh, contra. 


Fawcett, J. 

From a decree of the district court for Cheyenne county, 
awarding plaintiff a decree for the specific performance of 
a contract for the sale of land in that county, defendant 
appeals. 
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The written agreement entered into between the parties, 
dated October 23, 1913, recited the sale by plaintiff to de- 
fendant of the north half of section 7, township 15, range 
48, west of the sixth P. M., in Cheyenne county, “contain- 
ing 320 acres, more or less, according to the government 
survey thereof.” The consideration expressed in the agree- 
ment was $7,360, payable $500 cash, $3,860 on or before 
March 1, 1914, remainder of $3,000 on or before five years, 
with interest at 6 per cent. per annum, to be secured by 
first mortgage on the land. The $500 was paid by defend- 
ant at the time of the execution of the agreement. When 
March 1, 1914, arrived, it was learned that the tract of land 
did not contain 320 acres, but was 24.2 acres short. Upon 
learning this fact, defendant refused to take the land, and 
this suit was instituted. The petition is in the usual form. 
The answer alleged that defendant purchased the land on 
the representation of plaintiff that it contained 320 acres; 
that he would not have purchased it, nor have entered into 
the contract, if he had known that it contained a less num- 
ber of acres than 320; and by cross-petition defendant 
asked for a return of the $500 which he had paid, together 
with interest from the date of payment. The answer fur- 
ther alleged that plaintiff represented to him that the tract 
of land contained 320 acres, for which he agreed to pay 
$23 an acre; and that the consideration of $7,360 was as- 
certained by multiplying 320 (acres) by 23 (dollars an 
acre). In his answer to the cross-petition of defendant, 
plaintiff denied that he made any representations to de- 
fendant as to theacreage; and alleged that at the time he 
made the sale he was not aware that the half section involv- 
ed was short; that the land was sold by him to defendant as 
a half section of 320 acres, more or less; that the tract was 
sold for the specific sum of $7,360; and set out other mat- 
ters which need not be considered. The reply to this 
answer was a general denial. 

The evidence shows without dispute that the gross sum 
of the consideration was ascertained in the manner alleged 
by defendant. Defendant testified in his own behalf that 
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on the day plaintiff showed him the land in controversy he 
first showed him two or more other tracts, one of which 
tracts contained 160 acres; that he told plaintiff “it wasn’t 
enough, and he said he thought he could get me the 80 ad- 
joining it, and I told him I didn’t want less than 320 acres, 
because I had two sons and I wanted to give them a farm 
of 160 acres each;” that plaintiff then said he had 320 
acres northeast of town, which he would sell at $23 an 
acre. He further testified that prior to reaching the land 
in controversy plaintiff stated to him “that there were 320 
acres in it.” Plaintiff took the stand on rebuttal, but made 
no attempt to deny this testimony given by defendant. 
It stands, therefore, established without dispute that plain- 
tiff knew defendant was seeking to purchase a tract of land 
containing 320 acres, for the purpose of giving two sons a 
farm of 160 acres, each. It is conceded by the parties that 
neither of them knew at the time the agreement was entered 
into that they were dealing with a short half-section of 
land. The trial court found “that the consideration agreed 
upon, for said sale, was $23 an acre,” and that both parties 
supposed that the tract contained approximately 320 acres, 
when in fact it contained only 295.8 acres. On these find- 
ings the court adjudged that defendant was not entitled to 
avoid the contract, but must take and pay for the 295.8 
acres at the agreed price of $23 an acre; that after de- 
ducting the price of the 24.2 acres, at $23 an acre, defendant 
should specifically perform the contract for the reduced 
gross consideration within 60 days from the date of the 
decree, and refused defendant relief under his cross-peti- 
tion. 

We think the district court erred. The evidence of de- 
ferdant shows that he would not have entered into the con- 
tract had he known that the tract contained only 295.8 
acres. While it may be conceded that a court of equity 
will compel specific performance of a contract which 
the parties intended to make, but which, through their 
mutual mistake, is not the one actually made, it will 
not compel performance of a contract materially dif- 
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ferent from the one which they both intended to make. 
That would be to make a new contract for the par. 
ties, and one which one of them at least never intend- 
ed to make. In other words, a court of equity will not — 
grant its affirmative remedy to compel the defendant to 
perform a contract which he did not intend to make, or 
which he would not have entered into had its true effect 
been understood; nor will specific performance of a con- 
tract for the sale of land be decreed at the instance of the 
vendor, where he has misled the vendee as to the quantity 
to be conveyed, even though he acted innocently in so doing. 
Pomeroy, Specific Performance of Contracts (2d ed.) sec. 
250; 2 Pomeroy, Equity Jurisprudence (3d ed.) sec. 860; 
2 Story, Equity Jurisprudence (13th ed.) secs. 769, 770. 

In 2 Warvelle, Vendors (2d ed.) sec. 749, it is held: 
“It is beyond dispute that a purchaser is entitled to all 
that he bargains for, and. is, under no obligation to accept 
a part or to accept compensation or abatement, hence, if 
he contracts for the purchase of land of defined area or 
specified quantity, he is under no obligation to complete the 
contract if the vendor is unable to convey all that the agree- 
ment calls for.” 

In Allen v. Kirk, 219 Pa. St. 574, it is said: “It is un- 
gracious to ask that the appellees be compelled to take that 
which, under a further unchallenged finding of the court, 
they would not have agreed to take if they had known its 
real dimensions. * * * The learned judge below cited 
authorities to support his correct conclusion that the bill 
ought to be dismissed, but he needed none. The equities 
were all with the. appellees. The appellant, who sought re- 
lief, came into court with none. He had innocently and un- 
intentionally, as found by the court, misled the parties 
with whom he contracted, but out of their mistake, so 
induced, no contract arose which equity would enforce.” 

In 2 Warvelle, Vendors (2d ed.) sec. 749, it is.said: “If 
the vendor cannot make out a title as to part of the snbject- 
matter, or in case of a deficiency in the quantity of the 
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land, equity will not compel the vendee to perform the con- 
tract even in part.” 

In Flynn v. Finch, 187 Ia. 378, it is held: “Deceit in 
representing the area of land need not be shown to justify 
denial of specific performance of a contract to convey; 
innocent misrepresentation to a substantial extent, which 
induced the making of the contract, is sufficient to defeat 
such relief at the suit of the party making the representa- 
tions. Evidence held to show misrepresentation.” 

In Gurley v. Hiteshue, 5 Gill (Md.) 217, itis said: “A 
court of equity, professing as it does to lend its aid exclu- 
sively to cases in which a claim can be conscientiously en- 
forced, will never coerce the specific performance of a con- 
tract for a party who has not acted fairly, openly and with- 
- out suppression of any important fact, or the expression of 
any falsehood. Whether with a fraudulent design or in- 
nocently, yet if a false impression has been conveyed and 
made the basis of the contract, this extraordinary juris- 
diction of the court will not be exercised by coercing a 
specific performance.” 

Our own cases are in harmony with these authorities. 
Stanton v. Driffkorn, 83 Neb. 36, and other Nebraska 
cases therein cited. 

While authorities may be found which seem to point the 
other way, we think the authorities cited clearly state the 
correct rule applicable to the facts in the case we are now 
considering. Defendant thought he was purchasing 320 
acres of land. He was warranted in thinking so because 
the plaintiff stated that it contained that number of acres. 
He agreed to pay $23 an acre for that number of acres, 
and signed an agreement for the gross consideration, ascer- 
tained by multiplying the number of acres which the tract 
was represented to contain by the price per acre agreed 
upon. Upon learning that the tract contained many acres 
short of the number represented, he declined to: proceed 
with the contract. He was justified in so doing, and, having 
paid $500 upon the contract in reliance upon the represen- 
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tations so made, he is entitled to have that money repaid 
to him. 

It is claimed by plaintiff that after the parties had ascer- 
tained that the land was short they had a conversation in 
relation thereto, in which he first offered to allow defendant 
a credit of $200 if he would proceed with the contract, and 
then offered to throw off half of the acreage that was short, 
at the rate of $23 an acre; that in a subsequent conver- 
sation he told defendant that he would throw off the entire 
shortage in acreage. He did not testify that defendant 
accepted this offer. The fact that defendant did not at 
that time consent to take the land if the price of the 24.2 
acres were deducted and the failure of the plaintiff to 
testify that he did so agree are shown by plaintiff’s al- 
legations in his answer to defendant’s cross-petition, in 
which he alleges that the first time he became aware that 
defendant was dissatisfied with the deal was about March 4 
or 5, when defendant told him that he did not know the land 
was short in acreage; that “plaintiff told defendant that 
he was selling the land to him, just as he bought it him- 
self, and that he did not know the half-section was short, 
and said to defendant that under the conditions he was 
willing to make a reduction in the consideration for said 
land equal to one-half the short acreage, but that he thought 
the defendant ought also to stand for one-half the shortage, 
and that the defendant then told plaintiff that he would see 
him again with reference to it, and the defendant did come 
around to see the plaintiff about the shortage of acreage, 
and the plaintiff then said to the defendant that he would 
be willing to throw off an amount of the consideration for 
the purchase of said tract equal to the amount of said 
short acreage multiplied by the price per acre of said land, 
just the same as though there were 320 full acres in it, 
which would be about $560, and that the defendant then 
said he would be around again, and that plaintiff thought 
there would be no other complaint, and that the deal would 
be finished according to contract.” It appears, therefore, 
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from plaintiff’s own allegations that when he wired to his 
vendor for a deed he did so without any agreement on the 
part of defendant to accept it, and that he sent his wire 
indulging in the mere “thought there would be no other 
complaint, and that the deal would be finished according 
to contract.” 

We are unable to discover any theory upon which plain- 
tiff should be permitted to recover. The judgment of the 
district court is reversed and the cause remanded, with 
directions to dismiss plaintiff’s suit for want of equity, and 
to enter judgment in favor of defendant upon his cross- 
petition, as prayed therein. 

REVERSED. 
Morrissey, C. J., and SEDGWICK and HAmer, JJ., dissent. 


Henry N. WIESE ET AL., APPELLANTS, v. CITY OF SOUTH 
OMAHA ET AL., APPELLEES. 


FirED DECEMBER 9, 1916. No. 18964. 


1. Municipal Corporations: Srreer ImpRovEMENTS: Voip ASSESSMENT: 
RE-ASSESSMENT. Where a statute provides that, if an assessment for 
a local improvement shall be declared void on the ground that the 
proceedings of the city council were “defective, irregular or void, 
including among other things the want of jurisdiction,” the city 
council may make a new assessment upon lands benefited by the 
improvement, except where the first assessment was made “for an 
unauthorized purpose,” or there was “an entire and complete want 
of authority in the council to proceed in the premises.” And such 
new assessment may be made where the first assessment has been 
adjudged void by the courts on the ground that the ordinance cre- 
ating the improvement district failed to properly define the limits 
of the district. Rev. St. 1913, sec. 4748. 

: STATUTORY PROVISIONS: CONSTITUTION- 

ALIty. The provisions of the South Omaha charter in 1905 did not 

authorize the city council to assess lands benefited by a local im- 

provement in excess of the benefits, and was not unconstitutional 

as taking property without due process of law. Comp. St. 1905, ch. 

13, art. II, sec. 128, subds. IV, XVIII. 

3. Statutes: REPEAL AND RE-ENACTMENT. “It is a settled rule of con- 
struction in this state that a simultaneous repeal and re-enactment 
of a statute or section thereof, in terms or in substance, is a mere 
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affrmance of the original and not a repeal thereof in the strict 
or constitutional sense of the word.” Stenberg v. State, 50 Neb. 127. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Sutton, Jupce. Affirmed. : 


A. H. Murdock and Arthur C. Pancoast, for appellants. 


John A. Rine, W. C. Lambert and Murphy & Winters, 
contra, 


FAWCETT, J. 

This is an action by plaintiffs to enjoin the collection of 
and to cancel special assessments levied against their prop- 
erty in South Omaha for the grading of a portion of K 
street. From a judgment dismissing the action, plaintiffs 
have appealed. 

Proceedings were instituted in 1905 for the grading of a 
portion of K street and assessments were levied against 
property benefited. In an action by the present plaintiffs 
and others, the assessment was declared void on the ground 
that the city council was without jurisdiction to make the 
assessment since the ordinance creating the improvement 
district failed to properly define the limits of the district. 
Wiese v. City of South Omaha, 85 Neb. 844. Thereafter 
the city council passed an ordinance for the creation of an 
improvement district in which the grading had been done, 
and another ordinance for the assessment of benefits. The 
assessment was made under.authority of the following 
statutory provision: “Whenever an assessment for any of 
the improvements provided for herein or for any local im- 
provement which has been heretofore made, or which here- 
after may be made, is void or has been, or may be, declared 
void, or its enforcement under the laws of this state or the 
charters of cities of this class is not possible or is refused, 
or for any other cause the same is void or may be declared . 
void by any court, either directly or by virtue of any de- 
cision of such court, the mayor and council of such city 
shall, by ordinance, order and make a new assessment or 
re-assessment upon the lots, blocks, land and parcels of 
lands which have been or will be benefited by such local 
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improvements, it being the true intent and meaning of 
this chapter to make the cost and expense of all local im- 
provements payable by the real estate benefited to the ex- 
tent of the improvements by the same, either by reason of 
the first assessment or re-assessment therefor, and not- 
withstanding the proceedings of the mayor and council, 
or of any of the officers of the city, may be found to be 
defective, irregular or void, including among other things 
the want of jurisdiction, and the city council or such 
officer to proceed in the premises, as well as other defects, 
except where such assssments may be made for an unau- 
thorized purpose, or there is an entire and complete want 
of authority in the council to proceed in the premises.” 
Rev. St. 1913, sec. 4748. 

Plaintiffs contend that the section quoted does not au- 
thorize a re-assessment under the circumstances of this 
case. Does the statute authorize a re-assessment where 
the original assessment has been declared void on the 
ground that the ordinance creating the improvement dis- 
trict failed to properly define the limits thereof? It is the 
contention of plaintiffs that in such a case there is an “en- 
tire and complete want of authority in the city council to 
proceed in the premises,” and for that reason a re-assess- 
ment was not authorized. In the former opinion it was 
held that failure of the ordinance to properly definé the 
limits of the district rendered the assessment void for want 
of jurisdiction. In one sense, want of jurisdiction is “want 
of authority in the city council to proceed in the premises.” 
The statute, however, provides that re-assessments may be 
made though the proceedings may be found to be void for 
“the want of jurisdiction.” Without attempting a defini- 
tion, it may be said that the city council did not proceed 
with “entire and complete want of authority” merely be- . 

‘cause the ordinance creating the improvement district did 
not properly define the limits thereof. The proceedings 
of the city council were based upon a petition filed with 
the city clerk which was signed by owners representing 
a majority of the taxable feet front upon the street to be 
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improved. The city council did not proceed with “entire 
and complete want of authority” within the meaning of 
that term as used in the section quoted. 

Is the re-assessment statute unconstitutional as contend- 
ed by plaintiffs? The power of the legislature to authorize 
a re-assessment, in case the first assessment has been de- 
clared invalid for failure to comply with provisions which 
the legislature might in the first instance have dispensed 
with, is generally upheld. Spencer v. Merchant, 125 U.S. 
345; City of Seattle v. Kelleher, 195 U. S. 351; Lombard 
v. West Chicago Park Commissioners, 181 U. S. 33; West 
Chicago Park Commissioners v. Farber, 171 Ul. 146; Mayor 
& City Council of Baltimore v. Ulman, 79 Md. 469; War- 
ren v, Street Commissioners, 187 Mass. 290; State v. Dis- 
trict Court of Blué Earth County, 102 Minn. 482; Jones v. 
Toun of Tonawanda, 158 N. Y. 488; Frederick v. City of 
Seattle, 13 Wash. 428; Sanderson v. Herman, 108 Wis. 662; 
Schintgen v. City of La Crosse, 117 Wis. 158. The first 
assessment was declared void for failure of the ordinance 
creating the improvement district to properly define its 
limits. The legislature might have authorized the city 
council on its own initiative to improve the street and, 
after the improvement had been completed, to create an 
improvement district and provide for the assessment of the 
property benefited, if notice thereof and opportunity were 
given to property owners to be heard upon the assessment. 
Londoner v. City and County of Denver, 210 U. S. 373; 
Hoopes v. City of Omaha, 99-Neb. 460. The legislature 
has provided that by a re-assessment the failure of the 
city council to comply with dispensable requirements 
may be corrected. Property owners who have been bene- 
fited by an improvement and who have been given an 
opportunity to be heard upon the assessment of the bene- 
fits are not deprived of any constitutional rights by a 
re-assessment. Plaintiffs contend, however, that the judg- 
ment of this court declaring the first assessment void 
cannot be overruled or annulled by a re-assessment, and 
cite McManus v. Hornaday, 124 Ia. 267. The case may 
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be distinguished. The first action in Iowa was brought 
upon a tax certificate issued by the city to the plain- 
tiff. In that suit the court held that the tax certificate 
was yoid and uncollectible. Subsequently, the legis- 
lature passed an act legalizing the action of the city in 
making the improvement. A second action was brought 
“by the same plaintiff against the same defendant upon the 
same certificate, and for a recovery of the same tax.” Mc- 
Manus v. Hornaday, 124 Ia. 267, 273. The second suit does 
not appear to have been based on a new certificate issued 
after a re-assessment had been made. If this had been - 
done a recovery would have been sustained. Tuttle v. Polk 
& Hubbell, 84 Ia. 12. 
’ It is also contended that the statute under which the im- 
provement was ordered is unconstitutional. Comp. St. 
1905, ch. 18, art. II, sec. 128, subds. ITI, IV. The argument 
is that the statute provided that the entire cost of the im- 
provement should be assessed against property owners 
within the district though in excess of the benefits derived 
from such improvement. Schneider v. Plum, 86 Neb. 129; 
Cain v. City of Omaha, 42 Neb. 120. A fair reading of the 
ostatute does not sustain this contention. The statute pro- 
vided that special taxes to cover the cost of the improve- 
ment should be assessed on all lots “to the extent of the 
special benefit to such lots.” Comp. St. 1905, ch. 13, art. II, 
sec. 128, subd. XVIII. Subdivision XXVII declared it to 
be “the true intent and meaning of this act to make the cost 
and expense of all local improvements payable by the real 
estate benefited to the extent of the improvements by the 
same.” 

It is further contended that the act of 1905, under which 
the improvements were made, was repealed in 1907, and 
that there was no saving clause. The answer to this is: 
The act of 1907 was, in substance and substantially, in 
terms a re-enactment of the act of 1905, and hence was not 
a repeal in the strict or constitutional sense of the word. 
Stenberg v. State, 50 Neb. 127. 

AFFIRMED, 

Ross, J., not sitting. 
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PEARL R. Brady, APPELLANT, v. STATE INSURANCE Com- 
PANY, APPELLEE. 


Firen Decemi®r 9, 1916. No. 19014. 


1. Election of Remedies. One who has voluntarily chosen an appro- 
priate legal remedy and obtained full satisfaction therefor, with 
knowledge of the facts and of his rights, will not ordinarily be 
allowed to afterwards resort to an inconsistent remedy involving a 


contradiction of the grounds upon which he before proceeded. 


2. Insurance: DESTRUCTION oF PROPERTY: ELECTION OF REMEDIES. 
Where the owner of a building obtains separate policies of insur- 
ance thereon, one covering loss or damage by fire or lightning, and 
the other by wind or tornado, and the building is wholly destroyed, 
partly by fire and partly by tornado, the amount written in one 
policy cannot be recovered under the provisions of the valued 
policy law on the ground that the building was wholly destroyed by 
the elements therein insured against, when it appears that the as- 
sured has demanded and obtained payment of the full sum written 
in the other policy upon the claim that such building was wholly 
destroyed by the elements therein insured against. Such claims 
being clearly antagonistic to each other, the election to pursue the 
remedy under one will be held to be a bar to the other. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TROUP, JUDGE. Affirmed. 


I. J. Dunn and T. E. Brady, for appellant. : 
Stout, Rose & Wells, contra. 


Fawcett, J. 

On the evening of Easter Sunday, March 28, 1918, plain- 
tiff’s dwelling-house was completely destroyed, partly by 
the terrible tornado which swept through the city of Omaha 
about 6 o’clock that evening, and partly by fire. On Feb- 
ruary 14, preceding the fire, plaintiff obtained from de- 
fendant a policy of insurance in the sum of $2,000, insuring 
her building against loss or damage by fire or lightning. 
At the same time, and as a part of the same transaction, 


but for a separate agreed consideration, defendant also 
100 Neb.—32 
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issued to plaintiff a separate policy for the same amount, 
viz., $2,000, covering the same property against loss by 
tornado. Two days after the destruction of the building 
plaintiff executed and delivered to defendant sworn proofs 
of loss under the tornado policy, in which proofs she stated : 
“The total insurance on said proéperty, or any part thereof, 
at the time of the tornado, including the above mentioned 
policy, was two thousand dollars, and no more.” She also 
stated in the affidavit that the “sound value” of the build- 
ing was $3,500; that the “total loss” thereof was $3,500; 
that the “total insurance” on the building was $2,000; 
that the “amount named in this policy” was $2,000; and 
that she “claimed under this policy” $2,000. Two days 
later, on March 27, the defendant paid the amount thus 
claimed in full. On the 8th day of November following 
she instituted the present action, to recover the amount 
stated in the fire insurance policy, above referred to. At 
the conclusion of the trial the district court directed a 
verdict for defendant. Plaintiff appeals. 

The errors assigned are: that the court should not have 
directed a verdict for defendant; that the verdict is con- 
trary to law, and not sustained by the evidence, but is con- 
trary thereto. The petition is in the usual form. The 
answer denies generally all allegations of the petition, 
except as to the corporate capacity of defendant and the 
issuance of the policy sued upon, and pleads, specifically : 
(1) That by the terms of the policy it was provided that, 
“if a building or any part thereof fall, except as the result 
of fire, all insurance by this policy on such building or its 
contents shall immediately cease;” that the building was 
blown down and destroyed by tornado, so that it fell, not 
as the result of any fire or lightning, but solely as the re- 
sult of wind and tornado; that there was no loss or dam- 
age to the building by fire or lightning prior to the time it 
fell as a result of the tornado; that the liability of the de- 
fendant, under the terms of the policy, immediately ceased 
the moment the building fel] as the result of the tornado; 
and (2) that, concurrently with the execution of the fire 
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policy, and for a like term and amount, and upon the same 
property, defendant issued to plaintiff a tornado policy; 
that on March 23 the house was totally destroyed by wind 
and tornado. The answer also sets out the presentation of 
sworn proofs of loss under the tornado policy and settle- 
ment as above set forth, and alleges that by reason of the 
premises plaintiff is “barred and estopped from claiming 
that the said dwellitg-house was not totally destroyed by 
tornado and wind, and from claiming that the same was 
destroyed or damaged by fire or lightning.” 

Plaintiff testified that on the evening in question she 
was on the back porch of the house, and saw the tornado 
approaching at a distance of about a block, and then ob- 
served flames, from 4 to 6 or 7 inches long, in a number of 
places along the roof of the porch, where the electric wires 
were fastened; that the tornado struck the house (which 
must have been practically immediately), moving it bodily 
about 10 or 12 feet north and a little to the west, where it 
stood partly on the foundation and partly off the foun- 
dation, leaning a little because of the slope of the ground; 
that, when the storm had passed, the house was standing 
apparently in good shape, except as described, and except 
the front porch, which was somewhat dilapidated, and 
possibly some windows broken; that the fire had increased 
in the meantime, and could be seen at the back of the house 
' by looking through the front windows; that the house con- 
tinued to burn with more or less force, depending upon how 
hard it rained; that, when she left there at the end of 
that time, the house was still standing, but burning gen- 
erally all over; that, when she next saw the place, the fol- 
lowing day, the house had been entirely burned and nothing 
but ashes and noncombustible portions of the house and 
furniture remained on the former site of the house. 

Richard Brady (plaintiff’s son) testified that, as soon 
as he reached the cellar, the house moved from over them 
and the south and west foundation walls of cement fell in 
on top of them; that, as soon as the storm passed, he 
climbed out from under the debris and out of the cellar; 
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that the house had been moved about 10 or 12 feet north 
and a little to the west; that it tilted a little on the foun- 
dation because of the slope of the ground; that the roof was 
still on the house and the house intact, except the front 
porch, which was somewhat damaged; that he did not go 
into the house, but could see things inside, which appeared 
to be all right; that the house was on fire generally; that 
when he left the house it was still blazing, most of it 
standing, except the back wall; that the next morning 
nothing was left but ashes and pieces of iron and portions 
of some bedsteads. ; 

R. H. Randall (plaintiff’s father) testified that he was 
a carpenter and contractor; that he built the house for 
plaintiff four years before the tornado, and described the 
character of the house. He testified that it would cost 
from $3,000 to $3,600 to construct one like it; that after 
the tornado had passed all of the north side of the west 
gable of the house was burning rapidly and flames were 
coming out of the roof in several places; that the house 
seemed to be in good condition, the roof and sides all there, 
but the roof of the porch seemed to be gone, and the house 
was tilted some because of the slope of the ground; that 
the sides of the house were all right, except leaning over; 
that it continued to burn until past midnight, when it 
was all burned up. 

This is substantially all of the evidence that was given 
as to the condition of the house immediately before and 
immediately after it was struck by the tornado. Taking 
this testimony as true, it clearly establishes that but little 
damage was done to the house by the tornado, and that its 
total destruction was due to fire. In the light of this 
testimony, if there had been no fire the loss which defen- 
dant would have been compelled to pay, by reason of the 
tornado, would have been a nominal amount as compared 
with the amount of the insurance. Under this testimony, 
the defendant would not have been liable under the valued 
policy law for the destruction of the building, as it had not, 
by reason of anything which had been done by the tornado, 
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lost its distinctive character as a dwelling-house. It was 
still resting partly upon the foundation, and it would not 
have been a difficult or expensive matter to have replaced 
it squarely upon the foundation and repairéd the slight 
damage shown. It is hard to understand why plaintiff 
would sign proofs of loss for a total loss by the tornado, 
even though those proofs may have been prepared by a 
representative of the defendant, unless she fully under- 
stood that the limit of defendant’s liability under both 
policies was the sum of $2,000. That being true, then it 
mattered not to her, nor to the defendant, whether the sum 
of the insurance was paid to her under the one policy or the 
other, and this brings us to the controlling question in the 
case. 

Under the valued policy law of this state, when insurance 
is written to insure real property against loss by fire, tor- 
nado, or lightning, and the property shall be wholly de- 
stroyed without criminal fault on the part of the insured, 
“the amount of the insurance written in such policy shall 
be taken conclusively to be the true value of the property 
insured and the true amount of loss and measure of dam- 
ages.” Rev. St. 1913, sec. 3210. What was the amount of 
insurance written by the defendant under its two policies 
issued February 14? Was it $2,000 under each policy, 
making an aggregate of $4,000 under both, or did the 
amount stated in one policy constitute the value of the 
property to be insured, as contemplated by the contracting 
parties? and was the tornado policy merely an incident to 
and a part of the fire policy, so that $2,000 in all was the 
sum upon which the minds of the parties met ag the sum 
which should constitute plaintiff’s indemnity in case of her 
loss of the building by any of the contingencies insured 
against? We think it is a matter of common knowledge, 
not only among insurers, but with the insuring public, 
that insurance for a certain sum against loss or damage 
by fire or lightning, and for the same sum for loss or 
damage by tornado, is understood and intended to mean 
that the insurance by the second policy is not for a sum in 
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addition to the first, but is the assumption by the insurer 
of risk from elements not covered by the first policy. When 
a fire policy is taken on a building, it is not unusual for 
the insurer to grant additional protection against loss or 
damage by tornadoes by what is called a “rider” attached 
to the fire policy, in which the insurer, for a certain ad- 
ditional amount of premium, assumes the risk for damage 
by tornado; the amount of this additional premium being 
based upon the extent to which the insured desires the in- 
surer to assume this additional risk. In such a case, it 
surely would not be claimed that under the valued policy 
law the insurer could be held liable for both amounts; 
this, for the reason that the assured can only recover under 
the provisions of the valued policy law when his building 
is “wholly destroyed,” and, as it could not be wholly de- 
stroyed by fire and also wholly destroyed by tornado, there 
would be no theory upon which the assured could recover 
under both. The case is entirely different from where two 
or more insurance companies, each with the consent of the 
others, write a specific amount of insurance upon a build- 
ing covering the same liability. In such a case we concede 
that this court, following other courts, has held: “Where 
several concurrent policies of insurance upon real property 
have been written with the consent of the respective com- 
panies, and the property insured is wholly destroyed by 
fire, each company is liable for the full amount of its 
policy.” Home Fire Ins. Co. v. Weed, 55 Neb. 146, 151. 
That those cases apply only where the several companies 
assume the saine character of risk is made plain by a simple 
illustration. Suppose two different companies had in- 
sured plaintiff’s building, company No. 1 against fire or 
lightning for $2,000, and company No. 2 against tornado 
for $2,000. Is there any possible theory upon which 
plaintiff could have recovered from both of those com- 
panies under the valued policy act? Clearly she could 
not. Why? Because the building could not have been 
“wholly destroyed” by the fire and “wholly destroyed” 
by the tornado. If one of these elements wholly de- 
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stroyed the building, the other element certainly could 
not have wholly destroyed it. In such a case, the burden 
would have been upon plaintiff to show which of the ele- 
ments wholly destroyed her property. If she proved that 
it was wholly destroyed by fire, company No. 1 would 
have to pay the loss, and company No. 2 would have no 
liability. If the evidence showed that it was wholly 
destroyed by the tornado, the situation of the companies 
would be exactly reversed. We are unable to see any 
difference between a case where two such policies were 
written by two different companies, and where they 
were both written by one. The testimony in the case be- 
fore us shows, as above stated, that the building was not 
much damaged by the tornado; yet plaintiff recovered the 
full sum of $2,000 under the tornado policy on the theory 
that the building had been wholly destroyed by the tor- 
nado. In doing so, she collected a sum largely in excess 
of what she now says was her actual tornado loss. Under 
her present testimony, she collected from defendant 
money which she was bound to know she was not entitled 
to receive. She should not be permitted to make a false 
claim and collect it, and then assert the reverse of that 
claim at a later day, and, when her right to do so is chal- 
lenged, invoke the strong arm of the law to enable her 
to enforce it. By asserting a total loss by tornado and 
collecting the full amount of the policy on the strength of 
her assertion, she has barred the door of inquiry as to the 
actual damage by tornado against the defendant. That 
defendant never intended to assume more than $2,000 
liability on her building under both policies is too plain 
to require discussion, and that she so understood it is 
equally clear. Defendant knew that it was liable for the 
amount it had assumed, and it was justified in paying it 
under either policy upon demand; but there is no reason- 
able theory upon which it should be required to pay the 
full amount under each. This would be to make a new 
contract for the parties and compel defendant to respond 
in double the amount that either party contemplated 
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when the contract was entered into. If plaintiff’s house 
was on fire when the tornado struck it, either from a 
stroke of lightning or from defective wiring, and the 
fire continued to burn, notwithstanding the shock from 
the tornado, until it consumed the building, it is possible 
that plaintiff would have been entitled to recover for a 
total loss under her fire policy, in which case it would 
have been error to refuse to submit the question to the 
jury. If such a case had been presented, then the clause 
in defendant’s policy, which provides that, “if a building 
or any part thereof fall, except as the result of fire, all 
insurance by this policy on such building or its contents 
shall immediately cease,” would have been a proper issue 
to be also submitted to the jury. But that is not the case 
we have before us. In the case under consideration, plain- 
tiff is relying upon the valued policy law. She relied 
upon the statute in collecting the full amount of the tor- 
nado policy. She now relies upon the same statute to 
collect the full amount of the fire policy. As we have 
’ already shown, she did not have a single remedy under 
both policies. Conceding that she had a remedy under 
either, she would be required to make her election. She 
made this election promptly, two days after the fire, by 
asserting her remedy under the tornado policy. 

As held in Dyckman v. Sevatson, 39 Minn. 182: “One 
who has voluntarily chosen and carried into effect an ap- 
propriate legal remedy, with knowledge of the facts and 
of his rights, will not, in general, be allowed to after- 
wards resort to an inconsistent remedy, involving a con- 
tradiction of the grounds upon which he before proceed- 
ed.” 

In Turner v. Grimes, 75 Neb. 412, 416, after quoting 
from the opinion in the Minnesota case, we added: “To 
sustain the present action requires a negation of the facts 
set forth in the petition in the first action, and having as- 
sumed a certain position in this litigation, and having 
vexed the defendant with a lawsuit based thereupon, he 
cannot now be permitted to change his position and 
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harass the defendant with another action based upon 
another and totally different theory.” 

The language there used by Mr. Commissioner (now 
Judge) Letton exactly fits the case at bar. “To sustain 
the present action requires a negation of the facts set 
forth in plaintiff’s proof of loss under her tornado policy, - 
and, having assumed the position then that defendant 
was liable for the fuli amount of her insurance under the 
tornado policy and obtained the same from defendant 
upon that claim, she cannot now be permitted to change 
her position and harass the defendant with an action 
based upon another and totally different theory, viz., that 
her house suffered little damage from the tornado, but was 
wholly destroyed by the fire. 

The judgment of the district court is right, and it is 

AFFIRMED. 

Rose and Sepewick, JJ., not sitting. 


J. RICHARDS, APPELLANT, v. CHIcAco, Rock ISLAND & 
PACIFIC RAILWAY COMPANY, APPELLEE, 


FiLtep DECEMBER 9, 1916. No. 19080. 


Assignment of Wages: Vatipity. A power of attorney granting au- 
thority to assign wages, made: previous to the existence of a con- 
tract of employment, is ineffectual to authorize such an assignment 
in the future and after a contract of employment has been entered 
into by the maker. 


ApPEAL from the district court for Douglas county: 
CuarLes Lesuiz, JuDer. Affirmed. 


J. E. von Dorn, for appellant. 


W. D. McHugh, W. H. Herdman, HE. P. Holmes and Guy 
C. Chambers, contra. 
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Fawcert, J. 

Plaintiff brought suit in the district court for Douglas 
county to recover $75 claimed to be due by reason of an 
assignment of the wages of one Lawrence B. Savage. From 
a judgment in favor of the defendant, plaintiff appeals. 

There is no issue of fact involved. In May, 1912, Sav- 
age, who was not then in the service of defendant com- 
pany, executed to one Morgan a power of attorney, in 
and by which he empowered him, at any time thereafter 
when Savage should be indebted to plaintiff, to execute 
and deliver to plaintiff an assignment of any wages, com- 
missions or other moneys due or to become due him from 
any person, firm or corporation, within one year from the 
date of the instrument. Savage did not enter the service 
of the defendant company until August 3, 1912, and his 
services with the company terminated on September 5, 
1912. On August 27, 1912, Morgan, as attorney in fact 
for Savage, executed an assignment to plaintiff for all 
sums of money then due or to become due to Savage from 
the defendant company not to exceed $81, and on the next 
day counsel for plaintiff served notice of such assignment 
on defendant. Defendant refused to pay, and this action 
was instituted. The answer of defendant shows that dur- 
ing the term of Savage’s service he earned $62.98 in Au- 
gust and $14.70 for the five days in September, but alleges 
that the pretended assignment was null and void, for the 
reason that it was executed’ by an attorney in fact under 
a pretended power of attorney executed long prior to the 
time when Savage entered the employ of defendant. This 
presents the question of law involved. The district court 
very correctly held the assignment void, and entered judg- 
ment for defendant. 

The rule is correctly stated in Richards v. Inter Ocean 
Newspaper Co., 181 Ill. App. 515, as follows: “(1) A 
power of attorney to make an assignment of wages given 
by an employee, to plaintiff, cannot authorize plaintiff 
to make an assignment which will be valid against de- 
fendant a subsequent employer with whom the employee 
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had no contract at the time the power of attorney was 
executed. (2) An assignment of wages to be earned in the 
future from employers with whom the assignor has no 
contract of employment at the time of making the assign- 
ment is invalid.” The same rule is announced in Ogle Co- 
Operative House Furnishing Co. v. Shauman, 188 Il. 
App. 4, and in Blakeslee v. Make-Man Tablet Co., 175 Tl. 
App. 515. Any other rule would be contrary to the clear 
weight of authority and against public policy. 
AFFIRMED. 
HAMER, J., not sitting. 


HERBERT J. UNDERWOOD, APPELLER, v. CHICAGO & NoRTH- 
WESTERN RAILWAY COMPANY, APPELLANT.* 


FILED DECEMBER 9, 1916. No. 18949. 


1. Costs: SratuTory Provision. Section 8168, Rev. St. 1913, provides 
that, when an action is begun in the district court which should 
have been tried before a justice of the peace, the plaintiff cannot 
recover the costs of the trial in district court. 


TaxaTION. It is the duty of the court in which the action 
is tried te determine whether the action is of such a nature that it 
was properly brought in that court, and if the judgment in that 
court is of such a nature as to justify a recovery of costs by plain- 
tiff, and costs are so adjudged, this court will not retax such costs 
upon appeal, although a remittitur is required reducing the judg- 
ment to an amount within the jurisdiction of a justice of the peace. 


: Costs on APPEAL. The costs in this court upon appeal are 
the same whether the action was begun in justice court or in dis- 
trict court, and the taxation of costs of this court are not governed 
by that statute. 


‘ Upon appeal to this court, if the appellant re- 
covers a better judgment than the one appealed from, he is entitled 
to costs of this court, unless the court for special reasons other- 
wise orders. 


’ 


*See opinion, ante, p. 275. 
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AppraL from the district court for Douglas county: 
CHARLES LESLIZ, JUDGE. Motion to tax costs. Sustained 
in part, and overruled in part. 


A. A. MeLaughlin, Wymer Dressler and Lyle Hubbard, 
for appellant. 


Sutton, McKenzie, Cox & Harris, contra. 


SEDGWICK, J. 

The plaintiff began this action in the district court for 
Douglas county and there recovered a judgment for 
$374.36. Upon appeal to this court the plaintiff was re- 
quired to enter a remittitur in the sum of $194.93, which 
was accordingly done, thereby reducing the amount of 
the plaintiff’s recovery to $179.48, and interest from the 
date of the judgment, June 9, 1914, to September 21, 1916, 
at 7 per cent., amounting to $208.25 in all. 

The defendant has filed a motion in this case to tax the 
costs of the district court and the costs of this court 
against the plaintiff under section 8168, Rev. St. 1913. That 
section provides as follows: “If it shall appear that a 
justice of the peace has jurisdiction of an action and the 
same has been brought in any other court, the plaintiff 
shall not recover costs.” The costs of commencing and 
the trial of an action in the district court are necessarily 
much larger than the costs of the same action in justice. 
court, and the plaintiff who commences an action in the 
district court that might, and therefore ought to, be 
brought in justice court incurs a larger amount of costs 
than the proper prosecution of such an action would re- 
quire. The purpose of this statute is to prevent the in- 
curring of the unnecessary costs of the trial in the district 
court when the action might, and ought to, be prosecuted 
before a justice of the peace. Construing this statute 
according to its purpose and spirit, if the plaintiff causes 
the unnecessary additional expense of a trial in the dis- 
trict court when it might have been tried in the justice 
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court, he cannot recover the costs of that trial from the 
defendant. 

When the recovery in the district court is beyond the 
jurisdiction of a justice of the peace, the plaintiff recovers 
his costs. The district court determines the question of 
costs in such case, and, if that court determines it cor- 
rectly upon the record as it is before that court, this court 
upon appeal cannot say that the court erred in so doing. 

The defendant construes the statute as though it, read: 
“If, upon appeal, it shall finally appear or be determined 
that a justice of the peace has jurisdiction, and the plain- 
tiff has recovered his costs in the trial court, the appel- 
late court shall retax such costs against the plaintiff.” 
It would seem more probable that the legislature intend- 
ed that, if it appears upon the trial that a justice of the 
peace has jurisdiction, the plaintiff shall not upon that 
trial recover costs. The omission of the word “finally,” 
which appears in the statutes of some states before the 
word “recover,” is suggestive. 

In an action to recover damages for negligence, the 
amount of the recovery is often so uncertain that to en- 
force the rule insisted upon by defendant would prevent 
a fair trial of the case. The injured party who recovers 
a judgment could not present and try the amount of his 
claim for damages without incurring the risk of being 
compelled to pay the costs of the trial of an issue that 
could not be satisfactorily tried in a court of inferior 
jurisdiction. It would seem that the statute is for the 
court in which the action is tried, and the determination 
by that court that the action is of such a nature as justi- 
fies bringing it in that court will enable the plaintiff to 
recover his costs of that trial. Moreover, if we should 
give this statute the literal and technical construction 
that the defendant contends for, it would appear that 
by the fina] order of this court the plaintiff recovers from 
the defendant a sum of money beyond the jurisdiction of 
the justice of the peace. The costs in this court are the 
same whether the action was begun in justice or district 
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court. Therefore the taxation of costs in this court should 
not be controlled by this statute. 

As the defendant recovered in this court a more favor- 
able judgment than the judgment of the district court, 
and there was no finding by this court that the costs ought 
to be taxed against the defendant, we think that the de- 
fendant’s motion to tax the costs of this eourt against 
plaintiff should be, and it is, therefore, sustained. The 
motion to tax the costs of the district court against the 
plaintiff is overruled. 

JUDGMENT ACCORDINGLY. 


WILLIS I. Hoopes, ADMINISTRATOR, APPELLEE, vy. JOHN D. 
CREIGHTON, APPELLANT. 


Fitep DecempBer 9, 1916. No. 18737. 


1. Negligence: Actions: VIoLATION oF Statute. The violation of 
any statutory or valid municipal regulation, established for the 
purpose of protecting persons or property from injury, is suffi- 
cient to prove such a breach of duty as will sustain a private 
action for negligence, if the other elements of actionable negligence 
concur. Omaha Street R. Co. v. Duvall, 40 Neb. 29. 


Innkeepers: Duties ro Guests: Fire Escapes. A hotel owner 
may not omit to do the things that are reasonably necessary for the 
safety and protection of the guests of the house, and if he disregards 
the provisions of the law concerning the .establishment of fire- 
escapes upon the building, and such other devices as the law pro- 
vides for, he will be held liable for the damages sustained because 
of the death of any guest which may be brought about by his neg- 
ligence. 


[Xe] 


3. Negligence: Acrions: VIOLATION or Sratute. The fact that the 
statute or ordinance in question does not in terms impose a civil 
liability for its violation does not affect such evidence of its vio- 
lation as may go to show negligence. 

4. Innkeepers: AcTIoN FoR NEGLIGENCE: Triau: INSTRUCTIONS. A 
requested instruction of the defendant, to the effect that the plain- 
tiff’s decedent assumed the risk of injury because he knew the 
dangerous condition of the building as regards injury by fire, 
was properly refused. 
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APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, Jupce. Affirmed. 


Mahoney & Kennedy and Yale C. Holland, for appel- 
lant. 


Brown, Baxter &€ Van Dusen and Gurley & Fitch, 
contra. 


HAMER, J. 

Appeal from the judgment of the district court for 
Douglas county. Willis I. Hoopes, as administrator of the 
estate of Renfree H. Rickard, brought an action against 
John D. Creighton to recover damages because of the al- 
leged negligence of said Creighton in maintaining a hotel 
in the city of Omaha, known as the “Dewey Hotel,” and 
in which he failed to furnish fire-escapes for: the said 
building as prescribed by the statute of the state of Ne- 
braska. The plaintiff recovered a judgment for the sum 
of $6,000. 

The plaintiff alleged that Renfree H. Rickard died at 
Omaha, Nebraska, February 28, 1913, leaving as his next 
of kin his widow, Clara Rickard, and his father, Peter 
H. Rickard; that John D. Creighton was the owner of 
the Dewey Hotel, the same being used by and held out to 
the public as a hotel and public lodging place; that said 
building was maintained without having one or more fire- 
proof stairways; that the defendant negligently failed to 
provide any fireescapes to which convenient access could 
be had from the interior of said building on the second 
floor, and with only one insufficient fire-escape stairway 
and platform on the north side, and one standpipe and lad- 
der on the east side, neither of which was of convenient 
access from the interior of the building; that the way of 
egress to such fire-escapes was at all times obstructed by 
solid doors of wood with locks and bolts attached thereto, 
and maintained between the only fire-escapes on the 
second floor; that the defendant failed to equip any out- 
side rooms with automatic fire-escapes or device so as to 
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offer the means of escape to the occupants who might be 
unable to reach such defective fire-escapes as were main- 
tained; that the defendant, shortly before the fire, was 
notified by the deputy labor commissioner to provide fire 
protection and to remedy the said defects as required by 
law; that on February 28, 1913, said Rickard, as a guest 
of the said hotel, was assigned to room No. 34, an out- 
side room that was not equipped with a fire-escape ladder 
or other device for the safety of the guests, and that said 
Rickard did not know the condition of the premises and 
the lack of proper fire-escapes; that shortly after said 
Rickard retired a fire broke out in the said hotel, and 
solely by reason of the failure of defendant to provide 
fire-escapes said Rickard lost his life; that said Rickard 
at the time of his death was a strong, well-educated man, 
37 years old, operating as a brand inspector and a trainer 
and trader of horses at the South Omaha _ stock-yards, 
earning more than $5,000 a year, and contributing large 
sums of money to his father, as well as supporting his 
home for his wife and himself. 

The defendant admitted that he was the owner of the 
said Dewey Hotel building, and denied the other aver- 
ments of plaintiff’s petition. He alleged that whatever 
injuries plaintiff's decedent had received were occasioned 
solely through the failure and negligence of said defend- 
ant, who was familiar with the conditions and surround- 
ings of said hotel building and assumed whatever risk 
there was; that the premises were purchased by the de- 
fendant February 6, 1907, subject to a lease made to one 
Charles E. Wilkins, and were then and at all times subse- 
quent thereto equipped with fire-escapes adequate and 
sufficient in number and design, and with a free and un- 
obstructed access thereto from all parts of said building, 
and that said fire-escapes and the means of access thereto 
were then, and at all times subsequent, maintained as 
required by law; that the lessee had complete possession 
of the premises at the time of the fire, and that the defend- 
ant had no control over the said building and took no part 
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in its use and management. The reply was a general de- 
nial, 

The evidence sustains the allegations of the petition and 
supports the verdict. It was in testimony by the night 
clerk, Nold, that on the night of the fire the door leading 
to the fire-escape on the second floor opened into a guest 
room, No. 30. This is also shown by the plan of the second 
story contained in the record. The fire-escape at the north . 
end of the building, such as it was, could be reached from 
room No. 40 through the window furthest west. Room No. 
40 was a guest room and had a door leading into it from 
a corridor which extended the length of the building. A 
person could go from this corridor through and into this 
guest room and then through a window to the fire-escape 
at the northeast corner of the building. This fire-escape 
would permit him to reach a ladder, which, when unhook- 
ed from the wall where it usually hung, extended a short 
distance below the floor of the second story. It was not 
unhooked the night of the fire, and the occupants of room 
No. 40, Clara Newman and Iona Jennings, went down the 
fireman’s ladder. The photograph of the north end of the 
building shows that this fire-escape could be reached from 
the second window from Thirteenth street and “from the 
ledge along the front of the building under the window.” 
The “ledge” or “cornice” referred to on the north end of 
the structure was practically on a level with the second 
floor. The north fire-escape went clear up onto the roof. 
Access to the north fire-escape could be had from the 
second story by going through the window at the north 
end of the corridor and then crawling along on the “cor- 
nice” or “ledge” toward the northeast corner of the build- 
ing until it was reached. Of course, an athlete might have 
walked along on this ledge. No one seems to have escaped 
from the second story by means of these fire-escapes. 
There was:a ladder on the east side which did not extend 
very far toward the ground. It could be reached from the 
second floor through room No. 30. 

100 Neb.—33 
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Nold testified that every room on the second floor was 
provided with a lock and key, and that each guest assign- 
ed to a room on that floor was provided with a key. The 
testimony of Nold is corroborated by the testimony of Gar- 
rett IF. Vliet, who was also one of the clerks of the hotel. 
Vliet testified that room No. 34 was occupied by Rickard, 
the decedent, and the woman whom he registered as his 
wife. Ile also testified that rooms numbered 20, 28 and 32 
of the second floor were not occupied that night, and that 
No. 30 was occupied by a Charles Cummings. Tis testi- 
mony corroborated that of Nold concerning the fact that 
Iona Jennings and Clara Newman occupied room No. 40, 
He testified that Rickard was under the influence of liquor 
when he and the woman came in; that it was about 3 
o’clock in the morning when they came; that the woman 
appeared to be intoxicated; that Rickard was able to 
walk, and that he did not stagger noticeably; that the 
witness assigned him to room No. 34, the fourth room from 
the north on the east side of the hallway, on the second 
floor; that this was the last time the witness saw him 
alive; that none of the outside rooms was equipped with 
an automatic fire-escape; that after calling the fire depart- 
ment the witness called Mrs. Wilkins and her sister; that 
the witness met Mr. Nold before he got out of the build- 
ing, and that Nold had apparently been crawling; that 
the witness met him about one-third of the way up from 
the vestibule to the office. 

The defendant, John D. Creighton, testified that at the 
time he bought the building the fire-escapes were there 
which we have described; that the fire-escape on the north 
end was a regular iron fire-escape, the steps being of cast 
iron and § inches wide and 27 or 28 inches loug; that when 
he put in a new front he was given permission to come out 
with the “cornice” or “ledge;” that this “ledge” was 26 
inches wide by 44 feel long, and was at the level of the 
second floor; that it was made of wood and covered with 
tin; that it ran clear across the width of the hotel; he 
also described the fire-escape at room No. 40 on the north 
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end of the building and also the ladder fire-escape on 
the east side at room No. 30. The testimony concerning 
the fire-escapes, such as they were, is corroborated by the 
testimony of other witnesses. Alexander Beck testified 
that the platform on the second floor, being the one at room 
No, 40, could be reached by going out through the hall win- 
dow and walking along the “ledge.” 

C. S. Ely testified that the door from room 84, the one 
occupied by Rickard, opened into the corridor, and that 
there was a chance to go through the window at the north 
end of the corridor onto this “ledge,” or that one could go 
south along the corridor and then go down the winding 
stairway which led from the office to the entrance on 
Thirteenth street, or that one could come out of the room 
No, 84 into the corridor, and then go south to room No. 30, 
and then go, if possible, down the ladder fire-escape which 
might be reached from that room. 

Baker Cole testified that he was a city fireman at the 
time of the Dewey Hotel fire; that his company, Hook & 
Ladder No. 1, was one of the first on the ground; that the 
company got there about 4:48 a. m.; that the witness was 
acquainted with Rickard; that the witness went into the 
Thirteenth street entrance; that the building was very 
smoky at that time; that Rickard was the first man that 
the witness got hold of, and that he dragged him out and 
called for help; that he was then alive; that he was inside 
the door when the witness found him, but “plumh’ down 
the stairway; that it was absolutely dark in there in 
the entrance-way when the witness found Rickard; 
that the witness and others took Rickard to a restau- 
rant. 

Martin Dinenn testified that the first alarm came at 
4:44 a, m.; that the second alarm came at 4:47, and the 
third alarm at 4:52; that this last alarm was turned in 
immediately after the second explosion; that the witness 
got there about 4:51 and was on the ground floor when 
the second explosion occurred; that he saw a ladder going 
up to the second floor, and that he went up on that ladder 
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and into a.bedroom, and then out into the hall; that about 
that time the explosion came and he got out as fast as he 
could; that after the witness was dragged out from up- 
stairs he met some firemen on the sidewalk, and they said 
somebody was inside the entrance; that the witness went 
into the doorway of the entrance and found the Lee wo- 
man on the floor; that she was then alive, and the witness 
called for help, and they pulled her out and took her toa 
restaurant. The woman described by the witness was the 
woman who occupied room 34 with Rickard. Both appear 
to have died. 

F. E. Hodges, called as a witness for the defendant, 
testified that he was night manager of the Calumet restau- 
rant; that he waited on Rickard the night of the fire be- 
tween 2 and 3 o’clock in the morning; that he had a 
woman with him; that he staggered; that the woman was 
probably intoxicated, but that Rickard was well able to 
handle himself, although he staggered some both going 
out and coming in. | 

No fire-escape constructed for the second floor was made 
in compliance with the statute. No fire-escape was built 
on a level with the floor of the second story “and of suffi- 
cient length to permit access to the same from not less 
than two windows,” nor were they “so constructed as to 
be of convenient access from the interior of the building,” 
nor were they “commodious in size and form and of suffi- 
cient strength to be safe for the purpose of ascent and de- 
scent,” all as provided by the statute, nor did any outside 
room of said hotel contain an automatic fire-escape or 
other proper and sufficient device to escape from a fire. 
The provision of the statute (Laws 1911, ch. 56, sec. 1) 
“that in every hotel, boarding, lodging, tenement, or apart- 
ment house, there shall also be provided one automatic 
metallic fire-escape, or other proper device, in every out- 
side room of such hotel, boarding, lodging, tenement or 
apartment house, each automatic metallic fire-escape or 
device to be attached to the inside of said rooms so as to 
afford an effective means of escape to all occupants who, 
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for any reason, are unable to reach or use the said fire- 
proof stairways, chutes, or toboggans,” was entirely dis- 
regarded. The law also provides: “The way of egress to 
such fire-escapes shall, at all times, be kept free and clear 
of all obstructions of any and every nature.” Laws 1911, 
ch. 64, sec. 14. 

The appellant complains that the court erred in giving 
instruction No. 3 to the jury. That instruction simply 
states the law as it is contained in the Laws of 1911 above 
cited. If the law is wrong and without foundation, then 
the instruction is wrong. The first part of the instruction 
provides for the building of fire-proof stairways, chutes or 
toboggans, and steel platforms and automatic metallic 
fire-escapes. The second provision, to the effect that “the 
way of egress to such fire-escapes shall, at all times, he 
kept free and clear of all obstructions of any and every 
nature,” is contained in the section last above referred to. 
The law is contained in two provisions of the statute. 
After a careful examination of appellant’s brief, we are 
unable to discover anything wrong with the third instruc- 
tion given by the court upon its own motion. We do not 
copy it for the reason that it is itself a copy of the law. 

The Reagan act seems to be a complete law touching the 
matters within it. It contemplates protection against fire. 
It is made to apply to hotels, boarding houses, store 
houses, tenement houses, and every building used in whole 
or in part as a public building, or used as an office or store 
building or schoolhouse or theatre or public hall or place 
of assemblage. We see no constitutional inhibition 
against the passage of the act. There is a provision look- 
ing to the inspection of any building in the state where it 
is claimed that the provisions of the act are violated. The 
inspection is to be by the commissioner of labor, the deputy 
commissioner of labor, or such other person as may be 
‘appointed by the deputy commissioner of labor. There is 
also a provision touching the payment of compensation 
for services. The act winds up by certain provisions with 
respect to the punishment of those who violate it, and it 
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is made the duty of the county attorney to prosecute the 
persons who violate the law before any court of compe- 
tent jurisdiction. The act was no doubt intended to pro- 
vide whatever night be necessary. The act introduced by 
Mr. Bulla looks to the creation of a hotel commission, 
and then there are certain regulations concerning the 
lighting and plumbing and water closets, and then 
the pillow slips and_= sheets and bedding and the 
wash room and towels, and in section 14 there is 
the provision that within six months after the pas- 
sage of the act every hotel in the state more than two 
stories high shall he equipped with an iron fire-escape on 
the outside of the building. These provisions, which may 
not be more specifically set forth because of unduly ex- 
tending this opinion, are in no way in conflict with the 
Reagan act. It seems to look toward the enforcement of 
the provisions contained in the Reagan act, together with 
certain additional duties that are imposed upon the hotel- 
keeper. In the Reagan act the provisions are intended to 
apply to a large class of buildings, not hotels alone, but 
seven or eight other different classes of buildings. It is 
said that the Reagan act is void for the reason that it 
undertook to prescribe fire-escapes for hotels. We are 
unable to see any good reason why the Reagan act is void. 
Many authorities are cifed, but they do not seem to con- 
tain the reason contended for. 

In Board of Education v. Aloses, 51 Neb. 288, which is 
cited by counsel for appellant, it was held: “An act of the 
legislature which is clearly amendatory of an existing 
statute is unconstitutional when such amendatory act 
in no way mentions or describes that of which it is 
amendatory.” The purpose of the act was to make the 
public high schools of the state open to attendance of 
any person of school age residing outside the district, 
being a resident of the state, and whose education 
cannot profitably be carried further in the public 
school of the: district of his residence. It was held 
that the fundamental law of the state required all 
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the parts of an amended law to be incorporated into 
the act, and the old law so amended to be repealed. 
We are unable to see any similarity between the case 
cited and the instant case. 

In the case of State v. Majors, 85 Neb. 375, it was held 
that an amendment by implication repealed section 22, 
subd. XIII, ch. 79, Comp. St. 1907, and that it did not con- 
(ain the section as amended, or purport to repeal the same. 
This would be a very different case from the one under 
consideration. Here is a complete act, if we understand 
it aright, and it stands on its own legs without being an 
attachment to anything. 

In Minter v. Burt County, 95 Neb. 473, it was said in 
the syllabus: “An act of the legislature, which is com- 
plete in itself, does not violate section 11, art. III, of the 
Constitution, which provides: ‘No law shall be amended 
unless the new act contained the section or sections so 
amended and the section or sections so amended shall be 
repealed.’” In that case, however, it was held that the. 
amendment did not contain the section of sections amend- 
ed, nor repeal them. 

In Sterart vr. Barton, 91 Neb. 96, it is said in paragraph 
2 of the syllabus: “Where an act is passed as original 
and independent legislation and is complete in itself so 
far as applies to the subject-matter properly embraced 
within its title, the constitutional provision respecting the 
manner of amendment and repeal of former statutes has 
no application.”, That was a case where the legislature 
provided for the construction and equipment of a labora- 
tory on the campus of the medical college of the university 
of Nebraska at Omaha under the supervision of the board 

.of regents, Laws 1911, ch. 205. There was an effort to 
defeat the act. It is said in the body of the opinion: “We 
think it cannot with reason be contended that the legis- 
lature has not the authority to enlarge by a separate and 
subsequent act the powers and duties of auy officer of its 
own creation, nor that it cannot widen or relax by later 
enactments any building limitations it may have estab- 
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lished. The provisions of the general act limiting the 
powers of the regents with regard to the erection of other 
university buildings was not interfered with by the new 
act, but it conferred additional powers and prescribed 
a different location for another building; while, in some 
sense, supplemental to the former act, it leaves its general 
provisions untouched and therefore is not amendatory in 
. the proper sense. * * * Where an act is complete 
within itself, it may be valid even though in conflict with 
a prior law not referred to in the later act”—citing State 
v. Cornell, 50 Neb. 526; Affholder v. State, 51 Neb. 91; 
Zimmerman v. Trude, 80 Neb. 503; Allan v. Kennard, 81 
Neb. 289; State v. Ure, 91 Neb. 31. 

. The second reason given why there should be a reversal 
of the judgment is that the Reagan act is not germane to 
the chapter and section which it purports to amend and 
‘repeal. The section referred to provides with respect to 
the commissioner or his deputy that either shall have a 
right to enter any factory or workshop in which labor is 
employed for the purpose of gathering facts and statis- 
tics, or examining the means of escape from fire, and the 
provisions for the health and safety of operatives. As we 
have said before, this Reagan act is not intended as an 
attachment to any other provision; it purports to be, and 
is, of and in itself, a complete act. We have examined 
some of the cases cited in support of the contention made. 
Among others is Armstrong v. Mayer, 60 Neb. 423. In 
that case this court held that the supreme court had juris- 
diction to review by proceeding in error a judgment ren- 
dered by the district court without jurisdiction of the 
subject-matter. We are unable to see the force of coun- 
sel’s contention. 

In Strahl v. Miller, 97 Neb. 820, this court said, in an 
action for damages against a hotel keeper: “This (pro- 
vision of the law of 1888) is sufficient to attach a civil 
liability to the innkeeper for negligence in not properly 
safeguarding his guest.” : 
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In Rose v. King, 49 Ohio St. 218, the court said: “Such 
liability followed as a consequence of the terms of the 
original act in which the language above quoted does not 
appear, but which enjoined the duty, and resulted from 
the principle, which we supposed to be of universal appli- 
cation, that where a statute imposes a duty but gives no 
penalty to the party aggrieved by its nonperformance, 
that party is entitled on common law principles, to main- 
tain an action for his damages.” In support of the posi- 
tion stated, the Ohio court quotes from Wharton, Law of 
Negligence, sec. 448, and many other authorities. 

In Yall v. Snow, 201 Mo. 511, there was an action for 
damages for neglect of the owner to provide fire-escapes 
in accordance with the statute. The court held that there 
was a right of action for death of the guest in the hotel 
building not equipped with fire-escapes in accordance 
.With the statute. In this case the defense was that the 
building then used for a hotel, was not constructed for 
a hotel, and therefore that the owner was relieved from 
the duty of placing fire-escapes on the building. It was 
held that the defense could not be maintained, and that 
it was the duty of the owner, if he leased the building 
for hotel purposes, to put the fire-escapes on. 

The third proposition contended for by the appellant 
is that the judgment. should be reversed because of the 
- misconduct of counsel. We may say that there are a good 
many cases on this subject, and several of them are cited. 

As we look at the matter, much of the trial consisted of a 
battle of words. Upon the part of the plaintiff it was con- 
tended that the Dewey Hotel was kept in order that the 
defendant might make money out of prostitutes who used 
the hotel for the accommodation of themselves and their 
male companions. On the other hand, it was contended 
by counsel for the defendant that the decedent himself 
was living with a prostitute, and therefore that the case 
was not a proper one in which to give the plaintiff dam- 
ages. We think that it was about an even case of mud 
throwing, probably found by both parties to be necessary 
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because of the exigencies under consideration. We do not 
indorse this manner of trying the case, and it is certainly 
open to censure; but, where both parties use the same sort 
of weapons, we do not feel like setting the judgment aside. 
Each appears to have shown unusual skill in this line of 
argument; but, after all, as one of the counsel expressed 
it in the brief, it is a case of the pot calling the kettle 
black. The affidavit of defendant’s counsel touching the 
misconduct of plaintiff’s counsel was made on memory, 
and there was no stenographic report of what was said. 
This makes an uncertain element in the case. In the 
City of Lexington v. Kreitz, 73 Neb. 770, it was held that 
there was no probability that the language used by plain- 
tiff’s counsel in any manner influenced the verdict. ‘In 
this case the decedent was shown to be a man of large 
earning capacity. He was a brand inspector for the state 
of Montana and received a regular salary of $1,800 a year.° 
He was also a horse trainer and trader on the South 
Omaha market. He left a widow and a father surviving 
him. The judgment was only for $6,000. The remarks 
of Mr. Woodrough do not seem to have done the defendant 
an injustice, so far as the verdict and judgment are con- 
cerned. The jury could not have been carried away by 
passion or prejudice. 

The building was not equipped with fire-escapes as re- 
quired by the statute. The evidence clearly shows that this ” 
neglect was the proximate cause of Rickard’s death, and 
the defendant is liable in damages. There was no access 
from either of the hal] windows of the second floor to any 
fire-escape. There was a door to be broken through in 
order to reach the window and fire-escape in room No. 34. 
They were shut in. Apparently they had opened the door 
into the hall and struggled to go to the bottom of the 
entrance on Thirteenth street. On their way there they 
were overcome hy smoke, and gas, and heat, and they died 
because of it. Four persons besides Rickard lost their 
lives in this fire. The evidence shows that the owner of 
the building had been notified, and he must have been 
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aware of the fact. He took the risk by neglecting to equip 
the second story as the law provides, 

The requested instruction of the defendant, to the effect 
that Rickard assumed the risk because he knew the dan- 
gerous condition of the building, was properly refused. 
Rickard did not assume the visk because he stopped at 
the hotel. We are cited to Armaindo v. Ferguson, 55 N. 
Y. Supp. 769, where it is said: “By staying at a hotel for 
six months, paying weekly rent, without objecting to a 
failure to provide the room with a rope or other appli- 
ance for escaping in case of fire, a guest waives the provi- 
sions of section 40, ch, 376, Laws 1896 (Domestic Com- 
merce Law), requiring the hotel-keepers to provitle each 
lodging room with a rope or other appliance sufficient to 
enable the guest to escape in case of fire.” In that ease there 
were, it is said, fire-escapes, “and the platform to one of 
them was directly under one of the windows opening out 
of the plaintiffs room.” The plaintiff seems to have kept 
her window nailed down to prevent unbidden persons 
from entering her room. She could have opened the win- 
dow and could have gone down the fire-escape. The man 
who occupied the room with her escaped from the burn- 
ing building by means of this fire-escape. The woman 
failed to use it, through fear or confusion, and jumped 
to the ground. As there was ample means of escape the 
proprietor of the building was not held liable. 

We are also cited to Huda v. American Glucose Co., 
154 N. Y. 474. In that case there were fire-escapes con- 
structed on the outside of the building. There was a pro- 
vision in the law that the fire-escapes should have land- 
ines “embracing at least two windows at each story 
and connecting with the interior by easily accessible 
and unobstructed openings.” The building was a factory. 
The court tells in the opinion that, to conduct the business 
of the factory, the manufacture of glucose, it is necessary 
‘to keep the windows nailed close and to maintain an even 
temperature. The windows were screwed down. The 
court seems to have taken the view that as the windows 
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were slight they could have been easily broken, and that 
when the fire broke out it was the duty of the employees, 
if they wished to save themselves, to smash the windows 
and get out on the fire-escapes. 

In Willy v. Mulledy, 78 N. Y. 310, the court said: “It 
was the intention of the statute that they (the tenants) 
should have two means of escape in case of fire, one by 
the scuttle (through the roof), and another by the fire- 
escape. It was the duty of the defendant to provide a 
ladder, and then to use reasonable care to keep it there 
in readiness for use.” The court held that it was the duty 
of the proprietor to keep a ladder so that the tenants might 
reach the scuttle, and that it was his duty to build and 
maintain a fire-escape. He was held liable for the death 
of the plaintiff’s wife and child. 

In Cittadino v. Schackter, 83 N. J. Law, 593, the plain- 
tiff, a widow, was tenant of the top floor of an apartment 
house for more than a year at the time of its partial de- 
struction by fire. She endeavored to escape and was in- 
jured. It was held: “Even though the plaintiff had dis- 
covered that the landlord failed to perform his statutory 
duty, she might reasonably assume that he would per- 
form that duty at any time and not continue to disregard 
the law.” 

Aldermen cannot dispense with a requirement for fire- 
escapes on a factory building. Matorca v. Myers, 115 N. 
Y. Supp. 923. Such fire-escapes as may be deemed nec- 
essary by the fire inspector shall be provided on the out- 
side of every factory three or more stories high. Arnold 
v. National Starch Co., 194 N. Y. 42. , 

In McLaughlin v. Armficld, 58 Hun (N. Y.) 376, the 
court had before it for construction section 16, tit. 14, 
ch. 583 of the Laws of New York, 1888, which directed 
that certain buildings “shall be provided with such fire- 
escapes and doors as shall be directed and approved by 
the commissioner.” Held: “The duty rests upon the owner 
to bring the subject before the commissioner and obtain 
his direction in the premises; and, where an accident 
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occurs because of the absence of such fire-escapes from 
the building, the owner cannot avoid responsibility by 
alleging that the statute does not declare absolutely that 
fire-escapes shall be erected by the owner.” : 
When the legislature of Nebrska passed the acts re- 
ferred to concerning fire-escapes, it was apparently deter- 
mined that they should be put upon the kind of buildings 
named, and with a view of saving human life. There ap- 
pear to be three expressions of the legislature touching 
the same subject-matter, the preservation of life by 
the use of fire-escapes. So far as the same can be done, the 
legislature of Nebraska has declared its wishes in the mat- 
ter. The courts are not called upon to disregard the ex- 
pressions of the legislature, when they have been fre- 
quently repeated, and all the time along the same line. 
The judgment of the district court is 


AFFIRMED. 
Morrissey, C. J., and SEDGWICK,J., dissent. 


Henry M. THORNTON, APPELLANT, v. VERNON KINGREY ET 
AL., APPELLEES. 


Fitep DecEMsBer 9, 1916. No. 18914. 


1. Waters: MunicrpaL CoRPORATIONS: IRRIGATION LATERALS IN STREETS. 
A village having for years maintained a lateral ditch for irrigation 
purposes through one of its streets, a landowner who had ir- 
rigated his land through this ditch for a long time and based the 
irrigation system of his land on the fact that the water was received 
from such lateral cannot be deprived of his right by -the village 
in the regulation of its streets, unless it furnish him another lateral 
through which he may obtain water from the same source. 

A village may in the exercise of its 

police powers require one entitled to the use of water for irrigation 

purposes to take the same through another lateral if it provide a 

suitable connection therewith without expense to the water user. 


’ APPEAL from the district court for Scotts Bluff county: 
RateH W. Hopart, Juper. Judgment modified. 
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Wright & Mothersead, for appellant. 


Morrow & Morrow, contra. 


Hamer, J. 

Appeal from the judgment of the district court for 
Scotts Bluff county. There is not much, if any, dispute 
about the facts. The Gering irrigation district is the 
owner of a canal by means of which it supplies water to 
the lands within the said district. The canal which it 
owns runs west of the village of Gering. The plaintiff and 
appellant, Henry M. Thornton, owns a tract of land in 
the eastern part of the village of Gering, and his land is 
also embraced in the Gering irrigation district, of which 
it is a part. This land has for several years past been 
used solely for agricultural purposes. About ten years 
before the commencement of the action in this case the 
plaintiff and other landowners in the Gering irrigation 
district constructed an open ditch from the main canal of 
the irrigation district directly through O street to the 
tracts of land which were severally owned by them. The 
open ditch or lateral enters O street at its west end, and 
continues along said street to the eastern terminus thereof 
at a distance of about 16 feet from the curb line of the 
street. The ditch was constructed apparently without 
authority from the village, except as might be implied 
because no objection was made to the construction of the 
same. It might further be said that the village authorities 
undertook to supervise the distribution of water from this 
lateral, which was part of the distributing system of the 
Gering irrigation district. No one not an owner of land 
in the district had any right to use of the water conducted 
through said ditch, and no one had any right to the use 
of said ditch, except an owner of land in the said 
district. It is not claimed that the inhabitants of the 
village of Gering had any right to use said lateral except 
those entitled to water from the canal. It is claimed that 
the ditch was a private enterprise conducted only for the 
benefit of those entitled to water from the irrigation dis- 


=I 
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trict, nor is it claimed that the lateral was in any man- 
ner connected with the municipal affairs of the village. 

Before the commencement of this suit the village board 
caused the plaintiff to be notified that he must cease .to 
draw water through said lateral for the irrigation of his 
land, but that he had permission to draw water through 
another lateral passing through a different street. Upon 
receiving this notice the plaintiff at once commenced this 
action to restrain the village board and its employees 
from preventing him from conducting water through said 
lateral in O street, alleging that it was the only lateral 
through which he could obtain water for the irrigation 
of his land. The court found that the land might he ir- 
rigated by means of another lateral, through which the 
plaintiff was to be permitted to conduct water upon con- 
structing a small section thereof so as to connect said 
ditch with his land. There was a finding that the board 
of trustees of the village could not as a matter of law 
grant permission for the construction of said lateral, and 
the injunction prayed for was denied. 

There is a contention by the appellees that the lateral 
in question did not become a part of the water-works of 
said village, and that the village was under no obligation 
to furnish water through said lateral to the plaintiff, or 
to permit the plaintiff to use it. Also that said lateral 
was constructed and maintained without any authority, 
and that it therefore constituted a nuisance which the 
village might abate at any time. Also that the power to 
abate said lateral carried with it the power to limit its 
use, and that the village board might, therefore, prevent 
the plaintiff, and as many others as they saw fit, from 
using said lateral. Also if said lateral was not a nuisance, 
and might be maintained as long as the village did not’ 
object, yet the power vested in the village board to regu- 
late the use of the streets carried with it the power to 
require the removal of said lateral at any time, or to limit 
its use, as the board might deem advisable. 
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It is contended by appellant that the lateral was really 
a part of the water-works of the village; that said lateral 
is for the purpose of carrying water from the canal of the 
Gering irrigation district to the lands of the plaintiff and 
others. It is not admitted to be proved that said lateral 
was ever used for municipal purposes. It is claimed 
that its use was strictly limited to the carrying of water 
for those who were entitled to receive the same from the 
canal of the Gering irrigation district, and not for any 
other purpose. It is claimed that this was not a business 
which the municipality had any right or authority to con- 
duct. ; 

It is contended that under the provisions of section 5119, 
Rev. St. 1913, the village had authority to conduct water 
in open ditches for the use of the inhabitants. If that 
proposition should be conceded, the question is raised 
whether it would aid the appellant in this case. It is con- 
tended by the appellees that, if the village had authority 
to conduct water through open ditches to its inhabitants 
for irrigation or domestic purposes, it could hardly be 
contended that it had authority to distribute water for the 
irrigation district. It is contended that only a very small 
part of the inhabitants of the village were entitled to 
water from said irrigation district. It was therefore 
contended that the distribution of water to those who 
might be entitled to the same from said district was not an 
affair of the village of Gering, and could not be. 

The land platted is known as “Thornton’s first addition 
to the village of Gering.” The rest of the land is farmed, 
and most of the platted portions are also farmed. The 
whole of this land is in the village of Gering and within 
the Gering irrigation district. These lands receive water 

‘from the main canal of the district. It is about 114 miles 
west of the lands of the plaintiff. A part of the platted 
portion of the village of Gering lies between the plaintiff’s 
land and the canal. It is claimed that this town lateral 
runs in an easterly direction from the main canal of the 
Gering irrigation district until it strikes the platted por- 
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tion of the village of Gering on the west. It is claimed 
that this lateral is the only ditch ever used for the irriga- 
tion of plaintiff’s land; that it was built by the village and 
by different landowners, and that since it was built it has 
been maintained and operated by the village. It is said 
that a man or a boy, referred to in the evidence as “a water 
monkey,” has been employed by the village to attend to 
the distribution of water from this lateral to the various 
tracts of land watered therefrom, including the lands of 
the plaintiff; that the plaintiff has been acquainted with 
these lands since long before they were irrigated, and 

since some time in 1902; that he was not, however, the 
“owner of the lands until 1907, at which time the lands 
had been irrigated from this lateral for the period of five 
years; that the land continued to be irrigated from this 
lateral until 1918, when the village board ordered the 
“water monkey” to refuse to permit plaintiff to draw 
water therefrom, and directed him to take water from 
another lateral. Now, it seems to be agreed that this other 
. lateral was not built to the lands -of the plaintiff, and 
that to reach the lands of the plaintiff would require the 
plaintiff, to build some 700 feet of lateral down the 
streets and alleys of the village. The present action was 
commenced in September, 1913. All other landowners, 
except the plaintiff and the owners of lots in Thornton’s 
first addition, were, and are, permitted to continue the 
use of the lateral as before. : 

The plaintiff's petition alleges the ownership of the 
land, and the manner in which it has been watered; that the 
defendants Kingrey, Southwell, Birchell, Rubottom and 
Hayes are the members of the village board of Gering, and 
that the defendant Barkdoll is employed by such board to 
superintend the distribution of water from the town lat- 
eral, and, acting under the instructions of the other defend-— 
ants, who refused to permit the plaintiff to draw water 
therefrom, although the Gering irrigation district turned 
the water into the lateral for the irrigation of this land. 


The plaintiff also alleged that all the other landowners 
.100 Neb.—34 
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were permitted to draw and use water from said lateral. 
The plaintift prayed for an injunction to enjoin the de- 
fendants from interfering with the water turned into the 
lateral for the use of the plaintiff. 

In the answer of the defendants it is admitted that the 
plaintiff owns the lands; that the lands will not grow 
crops without irrigation; that the lands are within the 
Gering irrigation district; that the defendants Kingrev, 
Southwell, Birchell, Rubottom and Hayes are the members 
of the village board, and that as such members they have 
assumed control over the said lateral so far as it is in the 
streets of the village of Gering; that the defendant Bark- 
doll is employed by the village board to look after the 
canal and to control the diversion of water therefrom to 
the several pieces of land situated in the village, and that 
the village board has instructed the said defendant Bark- 
doll not to permit plaintiff to receive water therefrom. 
And defendants further say that when water sufficient to 
irrigate the plaintiff’s lands and the other lands in the 
village irrigated from said canal was carried through the 
lateral it flooded the streets of the village of Gering; that 
the defendants notified plaintiff that he must draw the 
water through certain other laterals constructed in the 
streets, and which are equally feasible; also that no per- 
mission was ever given the plaintiff to conduct water 
through the lateral, and that the village had no authority 
to give such permission. 

The plaintiff in his reply alleged that the lateral was 
built with the knowledge and consent of the village, and 
since the building of the same it had been maintained by 
the village and taxes levied to maintain it, and that all 
of plaintiff’s land is within such village, and that the 
taxes for the purpose of maintaining the lateral have been 
levied against said land and collected. It is further al- 
‘leged that the lateral is of sufficient size to irrigate plain- 
tiff’s land and the Jands of other persons who use the 
same. Affirmative defenses in the answer are denied, 
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In the bill of exceptions, there is a stipulation admit- 
ting the facts set forth in the statement made, and there 
is a plat showing the course of the lateral. It is further 
admitted that the village employed the defendant Bark- 
doll to take charge of the lateral and superintend the de- 
livery of water, paying him for his services from the vil- 
lage treasury. Also it is stipulated that the plaintiff had 
demanded water from the Gering irrigation district for 
his lands, and that the village turned such water into the 
laterals in question. It is further stipulated that during 
the season of 1913 the plaintiff was not permitted to use 
water frem the town lateral, and that, in order to use 
water from the. lateral designated by the village board, 
it would be necessary for the plaintiff to construct the 
said 700 feet of lateral above mentioned, and which the 
village did not offer to build, but which they intended the 
plaintiff should build for himself. 

The testimony of the witness Neeley shows that the 
lateral, if properly handled, has a sufficient carrying ca- 
pacity to water the lands irrigated therefrom. The wit- 
ness Gardner testified to a place in the lateral where its 
carrying capacity is limited, but that it will still carry 
enough to irrigate 420 acres of land. On cross-exam- 
ination his evidence perhaps shows that there is sufficient 
capacity to supply water to everybody. 

In its decree the court found the ownership of the land 
as alleged; the necessity or irrigation; the manner in 
which it had been irrigated before the time set forth in 
plaintiff's petition; that the village board had assumed 
to exercise control over the lateral, and had employed the 
defendant Barkdoll to divide the water among the various 
tracts of land. The court also found that the employment 
of Barkdoll was witra vires, and that as a matter of law 
the board of trustees could not grant permission for the 
construction of a lateral in the streets; that prior to the 
cominencement of this suit the plaintiff was notified that 
he must cease conducting water from the town lateral, 
and that he must draw water through another and different 
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lateral, and permission was given plaintiff to construct 
the unconstructed portion of said lateral to his land. 
The court also found that the village board wrongfully 
applied the funds of the village to the repair of said 
lateral; that said lateral was purely for private pur- 
poses for the irrigation of lots and lands lying within 
the corporate limits of the village; and that it was be- 
yond the powers of the board to appropriate money for 
such- purpose. 

The court thereupon dismissed plaintiff’s petition and 

found for the defendants. It is from this decree that 
the plaintiff appeals. 
_ The plaintiff alleges the following errors of law: (1) 
The court erred in not holding that the village, by. as- 
suming control of the lateral in question, made it a 
part of its water-works; (2) the court erred in not 
holding that the plaintiff had acquired an easement by 
acquiescence to convey water through the. lateral in 
question; (3) the court erred in holding that the vil- 
lage could discriminate against the plaintiff and refuse 
him the right to draw water through the lateral, and 
at the same time permit all others to use the lateral; 
(4) the court erred in refusing plaintiff the injunction 
as prayed and in dismissing plaintiff’s action. 

It is contended by the appellant: 1. That, the village 
having assumed control of the lateral in question, it 
thereby became a part of the water-works of the village. 
Rev. St. 1918, sec. 5119; 3 Kinney, Irrigation and Water 
Rights (2d. ed.) sec. 1448. The village having assumed 
control of the lateral it was its duty to furnish water to 
the plaintiff. 40 Cyc. 791. 

2. The village, having acquiesced in the building of 
the lateral and affirmatively approved of the maintenance 
thereof, and having permitted plaintiff to acquire his 
land depending on this lateral for irrigation thereof, 
is estopped to deny his right to use it. Omaha € C. B. 
Street R. Co. v. City of Omaha, 90 Neb. 6; Gregsten v. 
City of Chicago, 145 Tl. 451, 36 Am. St. Rep. 496. 
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3. The village is not attempting to destroy the lateral, 
nor abate it as a nuisance, and it is not in fact a nui- 
sance. City of Denver v. Mullen, 7 Colo. 345; City of 
Fresno v. Fresno Canal & Irrigation Co., 98 Cal. 179. 

4. The village could not wrongly discriminate, and 
. permit all others to use the lateral, and refuse the 
plaintiff the same right. Pickrell v. Carlisle, 185 Ky. 126, 
24 L. R. A. n. s. 198. 

The evidence shows that after the lateral was con- 
structed the village assumed control thereof, and em- 
ployed a man to maintain the lateral and to supervise 
the distribution of the water therefrom. It is the con- 
tention of the appellant that this lateral was a part 
of the water-works of the village. Section 5119, Rev. St. 
1918, empowers villages ‘to establish, alter and change 
the channel of water-courses, and to wall them and to 
cover them over; to establish, make and regulate wells, 
cisterns, windmills, aqueducts and reservoirs of water, 
and to provide for filling the same.” 

The lateral in question has been taken over by the 
village, which assumes the control and management 
thereof. While this may be new in Nebraska, in the 
western states, where irrigation is more universal, 
similar conditions have arisen, and the courts of those 
states have passed on such questions. The result of 
such consideration is, we think, fairly summarized by 
Mr. Kinney in 3 Irrigation and Water Rights (2d ed.) 
sec. 1448, as follows: “And it is further held that 
where ditches and canals run through a city and the 
water is used therefrom by the inhabitants for irri- 
gation, although both the water rights and the ditches 
and canals may be owned by others, the municipality 
has the power to.assume the control and management 
of the ditches and canals and the method of distribution 
of the water within the city limits. And having once 
acquired the right to contro] and to regulate the distri- 
bution of the waters, and such authority having been 
given to be exercised for the benefit of the people, this 
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duty becomes obligatory upon the municipality. And 
where a city with the consent of the original appropri- 
ators took control of snch waters and distributed them 
to the inhabitants of the city, the right to exercise 
such control vested in the city, and it was therefore 
held that it was not only the right of the city, but also 
its duty, to employ such remedies as the Jaw or rules of 
equity authorized to defend and maintain such right 
to control the use of such waters by the people.” This 
wonld seem to give the city the right to control the 
property although it belongs to others. See City of 
Springville v. Fullmer, 7 Utah, 450. 

“Where the water rights and the ditches and canals 
used in connection therewith and running within the 
linits of a municipality are owned by parties other than 
by the city or town itself, the question has often arisen 
as to the power of the municipality to pass ordinances 
regulating and controlling such rights and ditches and 
canals tending to restrict the original rights and _priv- 
ileges of the owners. A large, open irrigation canal run- 
ning throngh the heart of a city may be dangerous at 
times to the life and property of the inhabitants. Often- 
times children, and sometimes older persons, fall in and 
are drowned. Their waters sometimes overflow or seep 
through their banks and the neighboring property is 
flooded and injured; or, again, the waters become stag- 
nant with the accumulation of rubbish and breed dis- 
ease. It is therefore necessary that there should be 
some control over such ditches and canals passing with- 
in the limits of municipalities so as to prevent, as far 
as possible, the interference with the rights and prop- 
erty of the municipality itself, and the danger to the 
lives, health, and property of. its inhabitants. This 
regulation and control may come from two sources: 
First, direct statutory enactment under the police power 
of the state; and, second, by the way of municipal ordi- 
nances under the powers granted by the Constitution and 
statutes of the state. By direct stalutory enactment 
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the legislature may require the owners of such ditches 
and canals operating within municipal limits to do cer. 
tain things and perform certain duties for the protection 
of the public.” 3 Kinney, Irrigation and Water Rights 
(2d ed.) sec. 1448. In the note to said section we find 
the following: “So, a statute which required the owners 
of such canals operating within the limits of municipal 
corporations to construct certain devices, such as lattice 
work and slats at the head of flumes to prevent persons 
and animals from being drawn through the flumes, was 
held to be valid as a proper exercise of the police power of 
the state; and, further, that the failure to perform such 
statutory duty specifically imposed was negligence per 
se, and, in the absence of contributory negligence, a re- 
covery may be had for an injury thereby occasioned”— 
citing Platte & Denver Canal & Milling Co. v. Dowell, 
17 Colo. 376. 

In dugler v. Kansas, 123 U. 8. 623, 661, it is said: 
“The courts are not bound by mere forms, nor are they 
to be misled by mere pretenses. They are at liberty—in- 
deed, are under a solemn duty—to look at the substance 
of things, whenever they enter upon the inquiry whether 
the legislature has transcended the limits of its author- 
ity. If, therefore, a statute purporting to have been en- 
acted to protect the public health, the public morals, 
or the public safety, has no real or substantial relation 
to those objects, or is a palpable invasion of rights se- 
cured by the fundamental law, it is the duty of the courts 
to so adjudge, and thereby give effect to the Constitu- 
tion.” 

This doctrine, applicable to a legislative act, is by 
Platte € Denver Canal & Milling Co. vu. Lee, 2 Colo. App. 
184, held applicable to an ordinance seeking the punish- 
ment of those persons who had acquired certain rights 
touching the construction of ditches, and refused to be 
bound by an ordinance curtailing the enjoyment of the 
same.. 
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An injunction will lie restraining a city from inter- 
fering with the use of ditch property which has not 
been lawfully ascertained and declared to be a nuisance. 
City of Denver t. Mullen, 7 Colo. 345. 

The right of a municipality to the exclusive control 
and regulation of water within its limits, to which 
others have a paramount right and ownership, prior 
to the incorporation of the municipality, is based upon 
the acquiescence of such owners. Fisher v. Bountiful 
City, 21 Utah, 29. 

In Levy v. Salt Lake City, 5 Utah, 302, the city did 
not build the ditch, which received water from a creek 
and carried it to several lot owners for purposes of irri- 
gation. The ditch was built by private landowners for 
their benefit, but it ran through block 59 of Salt Lake 
City. The city assumed control of this water, and turned 
it onto the premises of a lot owner to such an extent 
that it overflowed the land and ran into a cellar, where 
it injured personal property which was stored there. 
In an action by the owner of the property against the 
city it was held to be liable for the damages sustained, 
although the rights of the original builders of the ditch 
and users of the water were recognized and protected. 
The city was held liable for its mismanagement of its water 
system, of which the ditch was treated as a part. This 
is not unlike the instant case so far as the protection 
of the rights of the ditch builder is. concerned. ' While 
the water comes from a private source and runs into a 
ditch constructed by private parties, it is yet subject 
to the control of the village, provided that the water 
users should not be deprived of the use of the water. 
The plaintiff is therefore entitled to a remedy which 
gives him the water which is turned out to him from the 
canal of the irrigation district. 

In the brief of appellees we are cited to that part of 
section 5132, Rev. St. 1918, which reads: “To open, 
widen or otherwise improve or vacate any street, avenue, 
alley or lane within the limits of the city or village.” 
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We are next cited to so much of section 5141, Rev. St. 
1913, as provides that the “board of trustees shall have 
the care, supervision and control of all public highways, 
bridges, streets, alleys, public squares and commons with- 
in the city or village, and shall cause the same to be 
kept open and in repair, and free from nuisances.” 

To do what appellees suggest in their brief—fill up the 
ditch and remove the obstruction—would be an _ inter- 
ference with the plaintiff’s use of his property, the water 
that comes to him out of the canal of the irrigation 
district, and which he should be permitted to use unless 
the destruction of its use becomes necessary in the in- 
terest of the public welfare. Besides, it does not appear 
that the village board of the village of Gering desires 
to destroy the ditch, or that there has been any attempt 
by the board to pass a resolution of that kind. There is 
only an attack on the plaintiff’s use of the water. Water 
for irrigation is very much a necessity in the neighbor- 
hood of Gering and in many thousands of square miles all 
about Gering. The people there are used to ditches, and. 
uncovered water running in them is so common that it 
does no violence to the feelings of any resident. An irri- 
gated field with its very necessary ditch becomes a thing 
of beauty which delights the eye and cheers the spirit. 

Where an irrigation and land company succeeded its 
predecessors in interest and acquired an easement and 
right of way for the construction of certain ditches to 
carry water for irrigation purposes, and the ditches were 
constructed and were used to carry the water according 
to the plan under which they were made, it was beyond 
the power of the city to destroy the property rights of 
the company, although it might destroy the ditches and 
compel the company to change the plan of its conduit 
from an open ditch to a pipe-line; but there could be 
no destruction of the easement or right of way acquired 
by the company. City of Nampa v. Nampa & Meridian 
Irrigation District, 19 Idaho, 779. In the syllabus in 
this case it is said: “A grant to a canal company of a 
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right of way or easement for its ditches in the strects 
of a city is subject to the right of the city to thereafter 
regulate the manner of the exercise of such easement, 
or to change the grade of the streets in such a way as to 
require a corresponding change in the conduit for the 
delivery of water; and in exercising its right to grade 
its streets, the city may, if tt becomes necessary so to 
do, remove such ditches and require the reconstruction 
of the company’s system by a pipe-line beneath the sur- 
face.” In the same case it is said, in substance, that 
lot owners in a city who have become entitled to the use 
of water from an irrigation system cannot be compelled 
to pay for the company’s system, nor can they he denicd 
water for the reason that its delivery has been made 
more expensive. 

The plaintiff in this case is entitled to the use of the 
water which he gets from the canal because it is given 
to him by the irrigation district. The lateral which 
furnishes water to plaintiff runs through the main street 
of Gering, and its grade is so steep that in times past the 
water eroded the side of the ditch and made it ten feet 
‘ wide in places. To remedy this the town board put in 
eight or nine drops from four to five feet high so as to 
lessen the force of the water and prevent the cutting of 
the banks. It was finally determined by the authorities 
that if no more water than necessary to irrigate the 
platted portion of the town site was carried through the 
ditch the street could be preserved, but if it was at- 
tempted to carry water enough to water the farm lands 
below, in addition to the water for the inhabitants of the 
village, the ditch would overflow, injuring the streets, 
and would seep into the cellars and foundations of the 
business buildings. For these reasons, the council passed 
the ordinance complained of, providing that no water 
for land should be carried through this lateral, but that 
the same might be carried in a lateral near-by. The 
village has the right to regulate the use of its streets. © 
It seems that the plaintiff, relying upon the fact that 
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the village had permitted him to obtain water from the 
main ditch by means of the lateral in question, expended 
money and labor upon his place in order to receive the 
water at the point where it was delivered to his land. 
’The evidence shows that to take the water to his land 
from the other lateral will require the construction of 
about 700 feet of new lateral. It would be inequitable 
to permit the village to deprive the plaintiff of the use 
of the water from this lateral unless provision is made 
to supply the water to lim by other means. 

The judgment of the district court is modified so as to 
require the village, before ceasing to supply the plaintiff 
with water through the lateral in dispute, to take such 
steps as may be necessary so that plaintiff may be able 
to receive upon his land as much water throngh another 
lateral as he formerly obtained from the lateral in dis- 
pute, and without additional expense for construction of 
the same. : 

JUDGMENT MODIFIED. 


WILLIAM WUNRATH, APPELLEE, V. PEOPLES FURNITURE & 
CARPET COMPANY, APPELLANT. 


Firtep DecEMBER 19, 1916. No. 19667. 


1. Master and Servant: INJuRY To SERVANT: SUFFICIENCY oF EVIDENCE. 
Evidence examined, and held sufficient to support the verdict of 
the jury. , 

Instructions. The instructions set out in the 

opinion, when construed together, held free from error. 


to 


3. Trial: InstrRucTION To DisREGARD EyvipENcE. A trial court is not 
warranted in giving an instruction to a jury that, if they believe 
any witness has intentionally sworn falsely to any material matter 
in the case, they are at liberty to disregard the entire testimony 
of such witness, unless the evidence tends to show that a witness 
was wilfully guilty of false swearing on a matter material to the 


issues. 
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APPEAL from the district court for Douglas county: 
JAMES T. BEGLEY, JupeE. Affirmed. 


Mahoney & Kennedy and Nolan & Woodland, for ap- 
pellant. 


Brome & Brome and A. H. Burnett, contra. 


Morrissey, C. J. ; 

Defendant appeals from a judgment entered in the 
district court for Douglas county awarding plaintiff 
$8,500 damages for injuries sustained while in defend- 
ant’s employ. Defendant first contends that the verdict is 
contrary to the evidence. Defendant was engaged in 
the furniture business, occupying an entire building. 
This building was equipped with an elevator running 
from the basement to the top of the building. The main 
sales-room was located on the ground floor. The sales- 
room occupied the entire ground floor, except that at 
one end there was a balcony, and in the northwest corner 
a partition inclosing the elevator shaft, together with a 
corridor leading past the shaft to a toilet room. The 
corridor was about five feet in width, and it was entered 
from the main room by a door which was the full width 
of the corridor. When this door was opened it swung 
into the corridor, The elevator is located opposite the 
entrance, so that one entering the corridor from the main 
floor would stand immediately in front of the elevator 
door, or the elevator shaft, if the door was open. The 
door of the elevator shaft was the full width of the cor- 
ridor and reached from the floor to the ceiling. This was 
a double door with hinges attached on one side of the 
opening, and also hinges in the middle so that one half 
of the door might be opened while the other half remained 
closed. , 

Plaintiff visited this building for the first time Mav 
24, 1910, and made an arrangement with the assistant 
manager to take employment as a-porter or janitor. 
The assistant manager gave him a set of written instruc- 
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tions, and also told him that his brooms, brushes and 
implements with which he would be required to work 
were kept in the toilet room mentioned, and went with 
plaintiff through this corridor into the toilet room and 
showed him where they were to be found. Plaintiff re- 
ported for duty the next morning when the store opened. 
In obedience to the instructions he received the day 
before, he started for this toilet room, intending to leave 
his dinner pail and to secure a broom with which to begin 
work. He passed through the door leading into the 
corridor, which -he says was closed, and immediately 
fell into the elevator shaft, a distance of 12 or 15 feet, 
receiving injuries to his head, shoulder, back and knee. 

It is alleged that, when plaintiff opened the door lead- 
ing from the main store into the corridor, the corridor 
was unlighted; that the door opening from the corridor 
into the elevator shaft was open, and the opening to 
the elevator shaft unguarded; that plaintiff did not 
know there was a door leading from the corridor into the 
elevator shaft, and, because the corridor was unlighted, 
plaintiff was unable to discover the danger, and that the 
injuries received were due to the failure on the part of 
defendant to advise him of the location of the elevator - 
shaft, and in leaving the door thereto open and un- 
guarded. 

Defendant denies each of these charges of negligence, 
and insists that plaintiff has not only failed to prove 
these allegations by a preponderance of the evidence, 
but that they are disproved by a preponderance. .There 
are, however, certain undisputed facts which may be 
considered in connection with the disputed testimony. 
It is admitted that Wunrath applied to defendant the 
day before the accident and secured employment; that 
its assistant manager told him that the brooms and 
brushes were to be kept in this toilet room at the end 
of the corridor; that on the morning of the accident 
plaintiff arrived at the store for the purpose of going to 
work, and that he went into this corridor for the pur- 
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pose of leaving his hat, coat and dinner bucket and pro- 
curing his brushes according to the instructions given 
by the assistant manager the day before; that, upon his 
failure to return, the assistant manager went to look 
for him and found him, together with his hat, coat and 
dinner bucket, lying at the bottom of the elevator shaft. 
He was then unconscious and remained in that condition 
for several hours. 

Wunerath testified that he stepped through the door 
leading into the corridor, turned around to close the © 
door behind him, and was immediately precipitated to 
the bottom of the elevator shaft. He does not say that 
the door to the elevator shaft was open; but, if it were 
closed, he could not have fallen into the elevator shaft 
without first opening the door. He testified that the hall 
was unlighted. Defendant has offered testimony going 
to show that the door to the elevator shaft was equipped 
with coil springs which automatically closed the doov 
and kept it closed, except when it was held onen. The 
assistant manager testified that, when he went in search 
of plaintiff, he found the door closed. There is also 
testimony of other employees that the door was equipped 
“with springs which antomatically closed it. The door 
extended from the floor to the ceiling, and the knob by 
which it was manipulated in opening and closing wa« 
fastened to the door six feet or more above the floor. If 
the door was closed when plaintiff stepped into the cor- 
ridor, before he could fall down the shaft he would have 
to reach up, grip this knob, open the door, and then step 
into the shaft. There is no reason why he should have 
done this, and it does not stand to reason that he would 
do so. On the other hand, if the hall was unlighted and 
the door open, his story is entirely probable. The plain- 
tiff and the assistant manager both testified that he 
was shown into the toilet room the day before, so he 
knew its location. When he stepped into the corridor, 
there can be no question but that he intended to deposit his 
dinner bucket and his coat and hat in the toilet room, 
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but he never reached that room. These articles were 
found with him at the bottom of the shaft. The night 
watchman testified that the clevator doors were closed 
when he visited the toilet room sometime during the 
night. However, there was nothing to expressly direct 
his attention to that fact. There is more or less discrep- 
ancy in the testimony of witnesses of the defendant as to 
the construction of the door and the springs by which 
they were supposed to be closed. 

A witness named Smith, who was in the employ of 
defendant at the time the accident occurred, testified 
that half of the door could be opened and placed in such 
a way that it might remain open. H. B. Wunrath, a 
son of plaintiff, visited the store soon after the accident, 
with Dr. Whinnery, and gave the following testimony: 
“Q. What I want to know is, would the east half of the 
door stay open if it was pulled open? A. Yes, sir; it was 
open when he stood there. Q. And stood there? A. Yes, 
sir. Q. Without anybody holding it? A. Yes, sir.” The 
evidence of Dr. Whinnery was that he, in company with 
young Wunrath, inspected the doors soon after the acci- 
dent; that he opened one-half of the door, and that it 
remained open, and he explained his recollection: “Q. 
Did you have the whole door open, or did it stay open on 
its own volition? <A. No, sir; it staved itself. Tow I 
remember that I opened the door so well was, I com- 
menced to feel for the knob. That place was not well 
lighted, and T commenced to feel for the knob. And he 
said ‘higher,’ and I went np and finally got the knob. 
Q. How high up was the knob? A. Quite a way to reach. 
The door could open perfectly easy, and I stood there 
and tipped that door open. There wasn’t anybody guard- 
ing the door. Q. Nobody held the door open? A. No, sir.” 
Dr. Whinnery subsequently visited the store with another 
son of the plaintiff. He testified that on this occasion 
the assistant manager opened the door, and that the door 
stood open without being held or fastened in any way. 
On the whole, the testimony supporting plaintiff’s theory 


s 
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that the door was open seems sufficient to warrant the 
trial court in submitting that question to the jury, and 
is sufficient to support the jury’s finding thereon. 

Defendant also complains of the instructions given 
by the court, and points out that in stating the issues, in 
instruction No. 1, the court told the jury: “Plaintiff 
charges defendant with negligence in three particulars: 
First, that defendant failed to inform him of the existence 
of said elevator shaft; second, failed to cause said cor- 
ridor to be lighted; and, third, that defendant negligently 
caused and permitted said elevator door to be left open 
and the shaft unguarded.” 

Instruction No. 2 is as follows: “The burden of proof 
in this case is upon the plaintiff to establish by a pre- 
ponderance of the evidence: First, that the defendant 
was guilty of negligence in one or more of ‘the particulars 
charged in the petition; second, that plaintiff’s injuries, 
if any, were the direct result of negligence of the defend- 
ant charged and proved; and third, the character and 
extent of his injuries, and the amount of his damages, if 
any, resulting therefrom. If all of thé above matters 
are so established to the satisfaction of- the jury, then 
your verdict should be for the plaintiff, unless you find, 
from a preponderance of the evidence, that the plaintiff 
was guilty of negligence contributing to cause his in- 
juries. The burden is also upon the plaintiff to estab- 
lish, by a preponderance of the evidence, that the elevator 
door in question was open at the time plaintiff entered 
the corridor.” . 

Defendant criticizes this instruction, insisting that it 
told the jury that, if any one of the acts of negligence 
designated in instruction No. 1 were found to exist, they 
might return a verdict for plaintiff. This instruction 
must be construed in connection with the other instruc- 
tions given, and if, when they are all taken together, 
the jury is fairly instructed the instructions will be up- 
held. ; 
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Instruction No. 4 told the jury: “If you find from a 
preponderance of the evidence that, at the time plain- 
tiff entered the corridor in question, the door -lead- 
ing into the elevator shaft was open and unguarded, and 
that defendant had not used proper care to prevent such 
condition, and that plaintiff did not know that said door 
Was open, and did not, in the exercise of ordinary care, 
discover that fact in time to avoid the accident, then 
your verdict should be for the plaintiff. On the other 
hand, if you find from the evidence that, at the time 
plaintiff entered the corridor, the door leading into the 
elevator shaft was closed, or, if you find that said door 
was open, and you further find, from a preponderance 
of the evidence, that the plaintiff, in the exercise of ordi- 
nary care, should have discovered that fact in time to 
have avoided his injuries, then your verdict should be 
for the defendant; or, if you find from the evidence that 
the plaintiff himself opened the door leading into the 
elevator shaft, your verdict should be for the defendant.” 

The second paragraph of the third instruction, which 
reads: “If you find, from a preponderance of the evi- 
dence, that leaving the door into the elevator shaft open 
and unguarded rendered passage through such corridor 
by a person using ordinary care unsafe, then it was the 
duty of the defendant to exercise ordinary care to keep 
such door shut, and a failure to do so would be negli- 
gence’”’—is criticized because, it is said, this paragraph as- 
sumes that the door to the elevator shaft was open, and 
takes from the jury this important question of fact. If this 
paragraph of the instruction could be segregated from 
the other instructions, it might be given the interpreta- 
tion which defendant would have us give it. But in- 
struction No. 4 expressly told the jury that, if they found 
from the evidence that the elevator shaft was closed 
when plaintiff entered the corridor, or that he opened the 
door himself, the verdict should be for defendant. The 
criticism directed against instruction No. 5 is along the 


same line. 
100 Neb.—35 
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Instructions are to be construed together, and when 
these paragraphs are read in connection with the other 
paragraphs, it is clear that every disputed question of 
fact was properly submitted to the jury. 

The next assignment deals with the court’s refusal to 
instruct the jury that, if they believed any witness had 
intentionally sworn falsely to any material matter in 
the case, they would be justified in disregarding the entire 
testimony of such witness. The general rule is that the 
trial court is not warranted in giving such an instruction, 
unless the evidence tends to show that a witness was wil- 
fully guilty of false swearing on a matter material to 
the issues. It therefore devolved upon the trial court to 
determine whether, under the facts and circumstances, 
there was evidence tending to show that any witness 
whose evidence was submitted to the jury did wilfully 
swear falsely.. In determining this question, it was the 
duty of the court to bear in mind that wilfully false 
swearing is not lightly to be imputed to a witness. Dis- 
crepancies, conflicts and contradictions in evidence are 
more often honest mistakes due to faulty observation, 
imperfect recollection, or varying impressions which the 
facts may have made on the mind. Before a court is 
warranted in giving this instruction it must find some- 
thing in the appearance, demeanor or manner of a wit- 
‘ness while testifying, or such conflict and contradiction 
between him and the other witnesses in the case, or such 
an inherent incredibility in the story told, as would 
reasonably tend to show that he wilfully swore falsely. 
We find nothing in this record which would warrant: us 
in saying the court was guilty of an abuse of discretion 
in denying this instruction. 

Misconduct of the jury is also alleged, and we find a 
showing and counter showing in the bill of exceptions. 
There appears to have been an acrimonious debate be- 
tween two of the jurors, but after this debate had sub- 
sided the jury deliberated for several hours before they 
reached a verdict, and finally came into court the fol- 
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lowing morning, and this juror, who now seeks to im- 
peach the verdict, together with his fellow jurors, re- 
turned the verdict into court in the usual way. There 
is no misconduct shown which would warrant us in dis: 
turbing the verdict. 

This leads us to the consideration of the sole remaining 
question: Is the verdict excessive? At the time the 
accident occurred, plaintiff was 56 years of age, with a 
life expectancy of more than 16 years. He was earning 
$12 a week, without any prospect of promotion or in- 
crease of income. It is claimed in his behalf that the 
injuries received have totally incapacitated him for 
labor, and that he has undergone great pain. The case 
has twice been tried. The first jury returned a verdict 
for $8,100, and the second a verdict for $13,500, on which 
the trial court ordered a remittitur of $5,000, which was 
entered, although appellee now asks us to disregard the 
remittitur and enter a judgment for the original amount 
of the verdict under the provisions of chapter 247, Laws 
1915. Defendant denies that plaintiff is wholly incapacitat- 
ed for labor. It appears that in September, 1913, three 
years after the accident, he undertook to do janitor work 
in an apartment house. He lived with his family in 
this building from September until March. Plaintiff 
and members of his family testify that he was unable to 
do the work alone, but that his sons, daughter and wife 
assisted him and really did the greater part of the work; 
while defendant offers the testimony of the proprietor 
of the building and another witness, who visited the 
building from time to time, who say they saw the defend- 
ant shoveling coal and doing other work of like character. 
With the exception of this short period, he had done 
nothing during the five years intervening between the 
date of the injury and the date of the trial. Defendant 
might have availed itself of its right to have him submit 
to a medical examination (State v. Troup, 98 Neb. 333), 
but did not see fit to do so. Plaintiff was before the 
jury and the trial judge, and they were better able to 
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judge of his physical condition than we may do from the 
printed record. We may assume that he is permanently 
and totally disabled. He has also endured great pain 
and suffering. For this it is hard to fix a proper amount 
of recovery. In view of the two verdicts returned, and 
the order made by the trial judge, we are not prepared 
to say that the recovery is excessive. On the other hand, 
we must refuse to entertain appellee’s request to enter 
a judgment for the original amount of the verdict, and 
the judgment will be affirmed for the amount fixed by 
the trial court. 
AFFIRMED. 
Rose, J., not sitting. 


WILLIAM H. NuTrer, APPELLER, v. STANDARD LAND Com- 
PANY ET AL., APPELLANTS. 


Fitep Decemper 19, 1916. No. 19063. 


Appeal: Remirtirur. Where, in a case appealed to this court, the record 
clearly shows that the judgment is excessive in a certain amount, 
a remittitur will be ordered, and if the remittitur is not filed 
the judgment will be reversed. 


APPEAL from the district court for Buffalo county: 
Bruno O. Hostetter, Jupce. Affirmed on condition. 


Fred A. Nye, John A. Miller and Strode & Beghtol, 
for appellants. : 


W. L. Hand and N. P. McDonald, contra, 


BARNES, J. 

This was an action to recover damages which plaintiff 
alleged he had sustained by reason of deceit and fraud 
practiced upon him by the defendants the Standard Land 
Company and Samuel C. Hawthorne, in exchange of 
plaintiff’s land situated in Buffalo county, Nebraska, 
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for certain land of the Standard Land Company situated 
in Hidalgo county, in the state of Texas. A trial in the 
district court for Buffalo county resulted in a verdict 
in favor of plaintiff for $16,806.79. Defendants’ separate 
motions for new trial were overruled. Judgment was ren- 
dered on the verdict, aud both defendants have appealed. 

The record contains a copy of plaintiff’s petition, in 
which it. is alleged, in substance, that defendants, the 
Standard Land Company and Samuel C. Hawthorne, 
in order to induce the plaintiff to make the contract for 
the exchange of the real estate described therein, rep- 
resented to plaintiff that a part of the land which he took 
‘in exchange contained 210 acres of what is called the 
lower lift land, ‘situated near the Rio Grande river in 
Hidalgo county, and described as certain lots in block 
14, all good, tillable and irrigable land, and having no 
resaca or lake thereon; that it was worth $150 an acre, 
and was not subject to overflow; that plaintiff relied on 
defendants’ representations and believed the same, and 
had no opportunity to ascertain the facts in relation to 
the amount of land in the tract above mentioned; that 
a resaca was situated thereon, and that he had no means 
of knowing the value and quality thereof; that defend- 
ants’ representations and statements were false and un- 
true in this, that in fact and in truth there was situated 
thereon a resaca which covered about 60 acres; that the 
land was subject to overflow, which rendered it valueless; 
that the remainder of the tract was in truth and in fact 
not worth over $25 an acre; and that the tract of land 
contained only 201.72 acres, instead of 210.72 acres as 
represented. Plaintiff prayed for a judgment for $26,565 
and costs. 

The defendants filed separate demurrers to the petition, 
which were overruled, and the defendants each excepted. 
They then filed separate answers. Hawthorne, by his 
answer, denied that he was either an officer or stock- 
holder of the Standard Land Company when the trade 
was consummated, and alleged that he made no repre- 


530 NEBRASKA REPORTS. [ VoL. 100 


Nutter v. Standard Land Co. 


sentations whatever to the plaintiff; that he received no 
benefits out of the exchange of plaintiff’s land for that 
of the Standard Land Company, and denied each and 
every allegation contained in plaintiff’s petition. He 
prayed for a dismissal of the action. 

The defendant Standard Land Company, by its answer, 
alleged that it is not now, and never has been, a resident 
or citizen of the county of Buffalo, in the state of Ne- 
braska; that it did not at any time enter into any of the 
dealings or transactions with Samuel C. Hawthorne or 
Ralph R. Langley, as its president, as alleged in plain- 
tiff’s petition; that it had not at any time incurred a 
joint liability with its codefendants Samuel C. - 
Hawthorne and Ralph R. Langley in any of the 
matters set up in plaintiff’s petition; that no sum- 
mons or process of any nature had been served upon the 
defendant Standard Land Company in Buffalo county, 
Nebraska, and that it had never voluntarily appeared in 
said action; that plaintiff wrongfully and collusively 
joined this defendant with its codefendants Samuel C. 
Hawthorne and Ralph R. Langley, for the purpose of 
forcing this defendant to defend said action in a county 
other than that of its residence; that, by reason of the 
matters and facts above stated, the court has no juris- 
diction over the Standard Land Company in this action. 
For further answer to the petition, the defendant Stand- 
ard Land Company alleged that its codefendants Samuel 
C. Hawthorne was not at any of the times complained 
of in plaintiff’s petition an agent of this answering de- 
fendant, nor its representative in any matter, nor was 
said Samuel C. Hawthorne connected in any way with 
this answering defendant; that this answering defendant 
had no part in any transactions by Samuel C. Hawthorne 
with the plaintiff; and for further answer to the petition 
the defendant denied each and every allegation therein, 
and concluded its answer with a prayer that it go hence 
without day and recover its costs. 
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Separate motions were filed before the commencement 
of the trial requiring the plaintiff to elect whether he 
would try the case for false representations concerning 
the land which he had purchased, or whether he would 
rely for his case upon the allegations that he was shown 
other land than that which he actually received and con- 
tracted for, or whether he would prosecute this action 
for failure to obtain title to the land actually bought. The 
court overruled the motions, and defendants excepted. 

The case coming on for trial, each of the defendants 
objected to the introduction of any evidence for the rea- 
son that the petition failed to state facts sufficient to 
constitute a cause of action, which objections were over- 
ruled. The defendants separately excepted to each of 
the instructions given and refused by the trial court. 

Among other things, appellants contend that the evi- 
dence is insufficient to support the judgment, and that 
the verdict was excessive. These assignments of error 
will be first considered. : 

The testimony of plaintiff as found in the record is, 
in substance, as follows: He was a farmer 55 years of 
age, and prior to entering into the contract with the 
Standard Land Company was the owner of 480 acres 
of land near Gibbon, in Buffalo county, Nebraska, and 
800 acres situated on an island in the Platte river in 
that county; his lands were heavily incumbered, and in 
April, 1911, Mr. Butcher, agent for the Standard Land 
Company, induced him to make a trip to the lower Rio 
Grande valley in Texas. They met defendant Hawthorne 
at Lincoln, and went with an excursion party of the 
Standard Land Company. On arriving in Texas, they 
met Mr. Langley, the president of the company. They 
remained in Texas, in and near San Juan, for about 
two days. He was taken around the country in an auto- 
mobile. He entered into a contract with the company 
to purchase about 80 acres of land. He made another 
trip to San Juan, Texas, in the fall of 1911, and stayed 
there for six weeks, at that time putting up cane for the 
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defendant company. When he was in Texas on his first 
trip, he went over the lower lift with an excursion party. 
The lower lift is about a mile south of San Juan. When 
he was down there in the fall of 1911, he became ac- 
quainted with the ‘country all around San Juan. He re- 
turned in December, and saw Mr. Hawthorne about the 
10th of that month. They talked about Texas lands. 
The next time he saw Mr. Hawthorne was in Omaha on 
May 20, 1912, at the Standard Land Company’s office. 
Plaintiff said: “I told him, * * * TI wanted to 
either call this deal off or go through with it.” Haw- 
thorne told plaintifé that he had sold off part of the Texas 
land which was in his contract; that they could make up 
the difference by including land on the lower lift. Plain- 
tiff said he told Hawthorne that he either wanted to call 
the deal off or go through with it; that Hawthorne told 
him that he thought he had sold off part of the land 
that was in his contract, but that they could make up 
the difference by including land on the lower lift, which 
was priced at $150 an acre; he said this.land did not 
need fertilizing, that it would raise anything the npper 
lift would; he said the land did not generally overflow, 
but that it had overflowed 17 and 30 years ago; that he 
intended to take a piece of this land, as it was the very 
best. Plaintiff said Mrs. Nutter was with them; that 
he relied on Hawthorne’s statements and believed every- 
thing he said up to that time; that Hawthorne went out; 
that Langley called them into his room, and that he told 
Langley that he was there to close the deal or call it off. 
Langley stated, in substance, the same as Hawthorne 
had told him. Langley told him there were 210.72 acres 
they could substitute on the lower lift, and that it never 
overflowed; that he relied on Langley’s statements and 
entered into the contract; that after they signed the 
contract which was read to him they went out to dinner, 
and he did not see Hawthorne again that day. Nutter 
further testified that they wanted him to sign the ven- 
dor’s lien notes, but he would not sign them until he had 
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seen the land; that they were afterwards sent down, to 
Texas for his signature and he signed them; that he got 
his deed for the upper lift lands, but never got a deed 
for the land on the lower lift. Langley said that Mr. 
Kean -would show him the lower lift land. Nutter 
testified further that they all went down to Texas on the 
following 4th of June; that they saw Mr. Kean there; 
that they had an automobile and went out to look at the 
land. Mrs. Nutter went along. They went across the 
basin and it was dry. Kean showed him the north- 
west corner of the land. Nutter testified that he 
got out several times and looked the tract over; that 
he had no information as to the corners, except 
what Kean and Langley had told him. They stayed 
down there until August, when they returned to Ne- 
braska. They went back to Texas in October, when 
they decided to go down and See the land on the lower lift 
again, which they did. They found water there. Haw- 
thorne and Langley were there then, and Hawthorne took 
off his shoes and waded across the water, which covered 
some 20 or 30 rods in width. They went down later, 
on Thanksgiving day, and the water was then about 10 
or 12 rods wide. He testified that his-land near Gibbon 
was priced in the exchange at $125 an acre, and his 
land on the island was put in at $50, making a total 
valuation of $55,656. 

The contract made May 20, 1912, was introduced in 
evidence, and provided, in substance, as follows: The 
Standard Land Company had sold to the plaintiff 445.61 
acres of land in Hidalgo county, Texas; the payment 
for said land and the price named in the contract was 
$150 an acre, the amount being $66,841.50. Plaintiff 
agreed to convey by warranty deed to Dan W. Gaines 
his lands in Buffalo county, 320 acres of it at the price 
of $41,200; 800 acres, known as the Island farm, was 
taken at $32,000. It was agreed that the land company 
should allow plaintiff the sum of $3,200, being a loss 
sustained on the former sale of real estate. The land 
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company was to have $2,335, making a total of $74,065. 
It was agreed that the lands deeded by the plaintiff and 
his wife to C ‘ines were subject to liens or incumbrances 
to the amount of $22,000 and no more. The Standard 
Land Company agreed to pay plaintiff the sum of $5,000 
with which to pay off certain indebtedness on his home 
in Gibbon, Nebraska, with the further sum of $5,000, as 
plaintiff desired, for the improvement of the lands pur- 
chased by him in Hidalgo county, Texas. The remainder 
of the consideration due the land company was $24,776.50, 
and was to be evidenced by the first vendor’s lien notes 
on the Texas lands described in the contract. The notes 
were to be executed at the time of the delivery of the 
deed, and were to run in installments of one, two and 
three years from March 1, 1912, with interest at 6 per 
cent. per annum, payable annually. It was further 
agreed that, in event the liens against the land so deeded 
by plaintiff and wife to Dan W. Gaines should exceed 
the sum of $22,000, then, in that event, the excess above 
such amount should be added to the vendor’s lien notes. 
Deeds were to be executed to Dan W. Gaines to be left 
in escrow with the Standard Land Company and to be 
delivered when abstract of title was brought down to 
date. The purchase and sale was to be in full settlement 
of all prior contracts executed between the parties 
respecting the purchase and sale of Texas lands and the 
land of plaintiff, and, in event the incumbrances of the 
property of the plaintiff should be less than the $22,000, 
then the difference should be deducted from the 
vendor’s lien notes to be secured on the Texas land, 
Plaintiff, continuing his testimony, stated, in substance, 
that he was curious to know how the water got on the 
land in Texas, whether by reason of rains or from over- 
flow from the river; that there wag about four or five 
inches of rain in that county the last of June, 1912, 
and he could not tell how the water got on the land. The 
record shows that Nutter did not pay the first of the 
vendor’s lien notes when it became due, and Langley 
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demanded payment and tendered a deed to Nutter for 
the lower lift lands. 

On cross-examination plaintiff testified that he made 
his first trip to Texas on April 8, 1911; that he found 
the corn down there was just earing out and of good 
quality. Pictures were taken, which are attached to 
the record. He went to Texas the second time in July 
of the same year with his brother-in-law; they stayed 
two or three days. When he came home he got ready 
to go down there and put up cane for the defendant 
company. He made another trip in the fall of 1911 to 
put up cane for the company. His three boys went with 
him. The cane was located north of San Juan and wa: 
growing on land somewhat like the land he had pur- 
chased. The cane was of good quality. There is a 
picture in the record taken of the cane field where they 
were cutting. He stayed six weeks, and got acquainted 
With the people down there at that time. While down 
there on that trip, he had occasion to go south of San 
Juan about a half mile to cut a piece of cane. He came 
back and executed a memorandum contract on December 
21, 1911. The contract was satisfactory to him then, 
and carried out his wishes the way it looked to him. 
He made another trip in March, 1912, to Texas, at the 
request of Mr. Langley. They showed him some pieces 
of alfalfa north of San Juan, some west of San Juan and 
south of McAllen, They were pretty fair. The purpose 
of the trip was to see whether alfalfa would grow. He 
was satisfied with it at that time. He went down again 
on June 4 of the same year. He made up his mind to 
make the contract before he went to Omaha. He con- 
cluded ‘to go through with it or call the deal off. The 
last trip was made to Texas in March, before he bought 
the land. He went down there on June 10 to look at the 
land. He had not signed the vendor’s lien notes then. 
He had been around there four or five times before this 
trip, and had been at liberty to go and come as he pleased. 
He knew what resacas were before May 20. He knew 
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what the first and second lift land was. He had more 
talk with Langley than. with any one else. He asked 
Langley the day the contract was made whether the land 
was in or near lake Sardines. He wanted to look at it. 
He was not satisfied with what they told him and wanted 
to see it before he consummated the deal. The land that 
Mr. Kean showed him was all right. He did not know 
then that it overflowed. Mr. Butcher first interested 
him in Texas land. He read ihe government reports 
about soil and conditions down there before he went 
down and before he made the final contract. He left 
Texas and came back to Nebraska about December 18, 
1912. He came back because his wife did not like the 
country. He would have stayed there and run his 
chances with the rest. He liked it when he first went 
down there and thought it a great country. His wife 
is the one who caused him to go down there. He saw 
water on the land several times during the summer. 
There was no water on the land when he went there 
with Mr. Kean on June 10. On June 22 he saw water 
there. There was a big rain after he got there, between 
June 10 and June 22. Mr. Kean pointed out the north- 
west corner as they came out of the basin. The resaca 
was on the north side. It appears from the testimony 
that a resaca, as described by a witness, is a depression 
like a ravine through which the water ran in times of 
rain. Mrs. Nutter, in a measure, corroborated the testi- 
mony of her husband. Nutter said he wanted to trade 
his Nebraska lands for the Texas lands. He thought he 
liked the country. He made one trip before April, 1912, 
and another again in June, 1912. Te stayed in Texas 
from that time until August, and then returned to 
Nebraska and stayed until October 15, then started back 
to Texas and lived on the farm until December 18. He 
signed up the vendor’s lien notes in July. 

Mr. Frank, a witness for the plaintiff, testified that 
he was able to cross the resaca in March, 1914. There 
was no water there at that time. The resaca appears to 
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be a drainage course. He did not consider it productive. 
The resaca was only waste land. He had heard it said 
that the first lift was the most productive land in the 
valley for sugar cane. The land is level and in its wild 
' state is covered with brush. This kind of growth is 
found on both the first and second bottom. It can be 
cleared readily. The soil is a dark sandy loam about 
20 feet deep. 

One Lucas testified as a witness for plaintiff that he 
was down in San Juan in 1912. He had been down 
“road 1” many times. There were two low places, There 
was water in both of them. They had a heavy six-inch 
rain down there in June, 1912. The resaca was dry 
the first time he went down there. 

The plaintiff was recalled, and testified that he did 
not know at the present time what the market value of 
the land was on May 20, 1912; that he did not know 
what the actual value of the land was at that time. This 
is the substance of the plaintiff’s testimony. 

Witness Frank testified, in substance, that the depth 
of the soil on the second lift is 20 feet. He owns land 
there which he purchased in 1912, and raised corn, alfalfa 
and vegetables of the first class. The corn was raised on 
the edge of the first lift, and, in the opinion of the witness, 
would yield 80 bushels an acre, although he had heard 
it said it would go 100 bushels to the acre. The quality 
of the crop raised is of the best. Last year he raised 
600 bushels of Bermuda onions on two acres. The water 
is good for domestic purposes. The country seems to 
be perfectly healthy. On cross-examination he testified 
that one field west of Parker raised 40 tons of cane an 
acre last year, which sold for $3.25 a ton. A man can 
raise 300 hampers of lettuce on an acre, and the market 
price for vegetables is good; the highest was $35 a ton 
for cabbage last winter, and the lowest $10 a ton. 

Ralph R. Langley testified that he was the president 
of the Standard Land Company in 1912 and since that 
date; that Mr. Hawthorne had no interest in the com- 
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pany after he sold out, except that he agreed to go 
down on the next excursion. He bought his interest for 
himself and Mr. Gaines. He first met Mr. Nutter at 
San Juan in 1911. Mr. Nutter wanted to buy a good . 
piece of land, but did not have the money. He wanted 
to sell some of his land in Nebraska, and would use the 
proceeds to buy Texas land. Witness wrote a contract 
with Nutter whereby the company had the privilege of 
Selling 800 acres of his land. Witness knew nothing 
about the land. In event the company sold the land, he 
was to use the proceeds to buy Texas land. Nutter 
wanted to put in all of his lands in Nebraska and go 
down to Texas. Witness found that Nutter had listed 
the Nebraska lands at such high prices that they could ° 
not be sold. Nutter represented that the incumbrances 
were much smaller than they were; represented them 
as being only about half what they proved to be. They 
were past due, or about due. They found it would be 
necessary to pay about $40,000 in order to save the 
equity in Nutter’s land, all of which was contrary to 
Mr. Nutter’s representations. Nutter went to Texas in 
1912 to put up sorghum for the company. He came to 
the office one day and said he wanted to rearrange his 
deal so he could have land on the first lift, for the 
reason that he thought it would grow better alfalfa 
than the second lift. He went down to Texas on that 
excursion and looked at 160 acres of alfalfa on the first 
bottom south of Mission. Langley stated that he did 
not encourage Nutter to buy any land; in fact, he tried 
to discourage him. He further stated that Nutter came 
to the office on May 20 and wanted to consummate 
his transaction right then, so he got Mr. Gaines to 
figure out some way that they could possibly make 
the deal. Langley made arrangements with Mr. Dan 
Gaines to put up the money that was necessary to pay 
Nutter’s incumbrances and personal debts. Mr. Nutter 
desired to have first bottom land. Langley showed him 
a blue print which shows the contour and elevation 
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of the first bottom land, the only land he could sell him, 
which was 201.72 acres. Nutter said he would see it, 
and they entered into a contract with him. At that 
time it was impossible to determine the exact amount 
of his indebtedness, and hence the amount of his yendor’s 
lien notes could not be determined. Nutter went to 
Texas, and Mr. Gaines paid his indebtedness, which was 
more than was expected. They found out the amount 
his notes would be, and sent them down to him to sign, 
and in the meantime he had examined the land which he 
had purchased. When the contract was made, Langley 
told him that he would execute his deed and retain it 
until he paid his first notes. There was an error in the 
amount of the land. It was called 210.72 acres, when 
in fact it was only 201.72 acres. When March 1, 1918, 
came, he did not pay his note. Langley paid all the 
incumbrances against his land, and tendered his deed 
to him and demanded payment for the note. Nutter 
put in a crop in a very poor manner and did not take 
care of it. They gave him $5,000, as required by the 
contract. He spent only a small portion of it on the 
land. Jn fact, he was paid more than that amount. They 
have always been willing and ready to deliver the deed 
to him, and had it ready to deliver and tendered it 
to him. Langley never made any representations what- 
ever as to the character or quality or value of the land. 
Mr. Nutter had seen the valley before that time. The 
company had to raise more than $27,000 to pay the 
incumbrance on a portion of his land, and about $13,000 
on another tract, and an additional incumbrance of 
$5,000 on 800 acres of it. Mr. Hawthorne had nothing 
whatever to do with making the contract. Mr. Nutter 
said that he wanted to divide his land, half of it on the 
second bottom and half of it on the first bottom. _He was 
familiar with the first bottom and the second bottom 
land, and knew the difference. He said he considered 
the first better than the second bottom land. Langley 
made no representations to him about it. Parts of the 
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first bottom land will overflow at times. Langley only 
knew of its overflowing one time before Mr. Nutter made 
this contract, and had'told him about it before. Langley 
attempted not to take his land because he did not want 
that “white elephant in Nebraska” on his hands. It 
was incumbered for more than its normal value, and the 
incumbrances were past due and subject to foreclosure. 
It took a large amount of money to pay them, and they 
did not have it. The fair market price of Texas land 
-was from $150 to $165 an acre. They could sell it very 
easily, and did sell all of the adjoining lands, at these 
prices, and later on it sold for more money. They sold 
10,000 acres in that vicinity at those prices during 1911, 
1912, and 1913, not an acre for less than $150, and later 
on as high as $250 and $300 an acre. This included 
first bottom lands. Defendant Hawthorne did not sign 
the contract. 

Eugene R. Kean testified for defendants that he re- 
sided in Edinburg, Texas; was manager of the Valley 
Reservoir & Canal Company; that he had worked for 
the Standard Land Company from May, 1911, to July, 
1918, as local manager at San Juan, Texas; was ac- 
quainted with Mr. Nutter; had known him practically 
all his life. He had some business relations with him 
in Texas for the Standard Land Company, and made 
a contract with him to put up sorghum cane. Kean, 
at Nutter’s request, took him in the summer of 1912 to 
look at lots 8, 9, 10, 12 and 18, in block 14, south of 
San Juan. He did not show him lots in block 15. He 
went with Mr. Nutter and wife to show them the lands 
they said they bought from the Standard Land Company; 
went to the northwest corner of lot 10, block 14. After 
leaving the northwest corner of the lot, they drove east 
on the north side of lot 10, where there was a road. The 
resaca runs along the south side of the road. He took 
them down to the edge of the resaca, approximately 
1,000 feet. He knew nothing about the contract between 
Nutter and the company. The division of lots 10 and 
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11 is a little to the south of the center of the resaca. 
The northwest corner of lot 10 is covered with water a 
portion of the time. It had water on it at the time he 
showed it to the Nutters. He pointed out the resaca 
as a part of their land. ; 

H. P. Griffin, a civil engineer, testified for the defend- 
ants that he was familiar with the resaca and the 
vicinity of San Juan; that the lands along the resaca 
were usually the best drained lands; that the first lift 
lands in the resaca were good agricultural lands, and 
would raise corn, cotton, cane, alfalfa, frijoles, onions, 
cabbage, potatoes, lettuce and beans; that the yield 
of sugar cane was from 40 to 60 tons an acre. 

There was much testimony of other witnesses, but none 
of it relates materially to the questions involved in this 
suit. 

The evidence shows conclusively that the plaintiff 
was indebted in a large amount, which was secured by 
liens upon the lands in Nebraska. Foreclosures were 
about to be commenced against him. He was very 
anxious to exchange his equities for the land in Texas. 
He had made several trips to that country; had worked 
there for the defendant company near the land in ques- 
tion in harvesting its cane, and had a general knowledge 
of the country. He deferred the execution of his vendor’s 
lien notes until he made further examination of the land 
to be conveyed to him. Finally, after such examination - 
as satisfied him, he executed the notes. It therefore may 
be said to be somewhat doubtful if the evidence is suffi- 
cient to authorize a recovery. However, the jury deter- 
mined that question in his favor, and on this appeal, if 
their verdict could in other respects be sustained, would 
be conclusive on that point. It seems clear from the 
’ evidence that the verdict was excessive. The amount 
of land covered by the resaca was about 35 acres, and 
the remainder of it was substantially as represented. 
Allowing plaintiff $150 an acre for the 35 acres of waste 


land and $1,350 for the 9 acres of shortage, he would 
100 Neb.—36 
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not, at most, be entitled to recover more than $6,600. 
Therefore the verdict for $18,806.79 cannot be sustained. 
This obviates the necessity of passing on the other 
questions presented by the record. 

On the question of the market value of the Texas land, 
it may be said that the contract was for an exchange of 
lands, in which each party fixed a trading value on his 
land, and they should be bound thereby. The evidence 
clearly shows that the defendant company tendered 
plaintiff a deed for 201.72 acres of the land in question, 
and is ready to convey it to him. 

We therefore hold that, unless the plaintiff files a 
remittitur of all the judgment except $6,600 within 
30 days, the cause will be reversed and a new trial 
awarded; but, if such remittitur is filed, a judgment 
for the above amount, with interest thereon from the 
date when it was rendered in the district court, will be 
affirmed. ; 

JUDGMENT ACCORDINGLY. 


SEDGWICK, J., concurs in the conclusion. 


Fawcett, J. The evidence does not sustain a recovery. 
The judgment should be reversed and the action dismissed. 


Russet S. POWELL, APPELLANT, v. TRENMORE CONE, 
APPELLEE. 


Fitep DECEMBER 19, 1916. No. 18475. 


1. Landlord and Tenant: Lease: Construction: ReNnewaub. A five 
year lease giving lessee an option to renew it for a “like term 
or terms of years,” and providing that such option shall be exer- 
cised within five years from date, entitles lessee to one renewal. 

Though a contract granting the right 

to remove sand and gravel from leased premises uses the term 

“lease and demise” in the granting clause, subsequent provisions 

may show that It was a lease for that purpose only, 
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APPEAL from the district court for Merrick county: 
Conrap HOLLENBECK, Jupcr. Reversed, with directions. 


Elmer E. Ross and Martin & Bockes, for appellant. 


Burkett, Wilson & Brown, F. A. Bald and Albert & 
Wagner, contra. 


Rose, J. 

In a petition in equity plaintiff prays for the refor- 
mation of a written instrument, for its cancelation when 
reformed, and for an accounting by defendant. Under 
the contract in controversy defendant acquired from 
plaintiff the right to remove sand from a 40-acre tract 
of land in an abandoned bed of the Platte river near 
Central City for the compensation of 25 cents a car-load. 
Defendant by pleading and proof resisted reformation. 
The trial court declined to reform the written instru- 
ment and dismissed the suit. Plaintiff has appealed. 

The writing signed by the parties is in part as follows: 

“This lease entered into this twenty-fourth day of Feb- 
ruary, 1911, between R. S. Powell, party of the first 
part, and T. Cone, party of the second part, is as follows: 
Witnesseth, for and in consideration of one dollar paid 
to party of the first part by the party of the second part 
and in consideration of the covenants hereinafter set 
forth by the party of the second part, or assigns, the 
party of the first part does by these presents lease and 
demise to the party of the second part the following 
tract of land situated in Merrick county, Nebraska, 
containing 40 acres, more or less, lying immediately 
north of the present north bank of the Platte river and 
immediately east of the present right of way of the Chica- 
go, Burlington & Quincy Railroad, where said railroad 
crosses the Platte river, and being a plat of land that was 
a part of the old river bed of the Platte river, to have and 
to hold the same to the said party of the second part, 
without any liability or obligation on the part of R. S. 
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Powell or assigns of making any improvements of any 
kind thereon for the benefit of the party of the second 
part upon or about said premises, for the term of five 
years from this date, to February 24, 1916: Provided 
that R. S. Powell reserves the right to stock the waters 
thereon with ‘fish, to use and improve said premises as a 
pleasure resort, either private or public, and to pasture 
the same, so long as such occupancy by R. 8S. Powell 
shall not interfere unreasonably with the occupancy of 
' said premises by the party of the second part in hand- 
ling sand and gravel thereon and the removal of them 
therefrom. 

“It is further agreed between the parties hereto that 
the party of the second part shall have the right to con- 
struct railroad tracks, and erect such derricks and build- 
ings upon these premises as: may be necessary in hand- 
ling sand, gravel, etc, and to removal] therefrom, and 
party of the second part shall have the right to remove 
such improvements during the life of, or at the expira- 
tion of, this lease. 

“It is further agreed that the party of the first part 
gives to the party of the second part the option to renew 
this lease under like conditions for a like term or terms 
of years, but the party of the second part shall exercise 
such option within five years from date hereof. 

“The party of the second part, in consideration of 
leasing the premises as herein set forth, covenants and 
agrees with the party of the first part to pay to the party 
of the first part, or assigns, the sum of twenty-five (25) 
cents per car-load for each and every car-load of materi- 
al taken from said premises during the life of this lease 
or the renewal thereof.” 

One provision which plaintiff seeks to reform is as 
follows: 

“Tt is further agreed that the party of the first part 
gives to the party of the second part the option to renew 
this lease under like conditions for a like term or terms 
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of years, but the party of the second part shall exercise 
such option within five years from date hereof.” 

Plaintiff’s contention seems to be that. the term of de- 
fendant, under the agreement in fact made, was the 
definite period of five years, with the privilege of ex- 
tending it five years more, “if entirely satisfactory to 
both parties.” According to the undisputed evidence, 
a renewal option was discussed hefore the instrument 
was executed. The quantity of sand on the premises 
owned by plaintiff and the magnitude of the enterprise 
contemplated by defendant made the privilege of renewal 
an important factor. Plaintiff admitted on the witness- 
stand that defendant in his negotiations had mentioned 
the subject of renewals. The option, in the form appear- 
ing in the written instrument, was read to plaintiff be- 
fore his signature was attached. On the question of 
. fraud or mistake the proof does not warrant a reforma- 
tion authorizing plaintiff, if dissatisfied, to oust defend- 
ant after an occupancy of five years. The parties made 
provision for a renewal option “under like conditions 
for a like term or terms of years.” The privilege of 
renewal for the definite period of a “like term” of five 
years is not defeated by the indefinite phrase “or terms 
of years.” The entire grant for a “like term or terms” 
is qualified by the clause, “but the party of the second 
part shall exercise such option within five years from 
the date hereof.” Taken as a whole, therefore, the agree- 
ment for a renewal grants one option only, to be exercised 
within five years from the date of the contract. This 
construction requires the parties to respect the right of 
renewal. for the five-year term specifically described, but 
does not sanction indefinite renewals without limit. Wins- 
low v. Baltimore & O. R. Co., 188 U. S. 646; Tischner v. 
Rutledge, 35 Wash. 285; Drake v. Board of Education, 
208 Mo. 540; King v. Wilson, 98 Va. 259; Syms v. Mayor, 
105 N. Y. 153. 

The ice on the ponds created by the excavations made 
in removing sand is also the subject of controversy, 
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both parties claiming it. In this respect defendant seems 
to be in the wrong. The contract does not specifically 
mention ice, and nothing is said about compensating 
plaintiff for it. While the words “lease and demise” are 
used in the granting part of the contract in connection 
with the 40-acre tract of land described, the grant itself 
is limited by provisos, reservations and other provisions 
indicating that the parties meant to execute a lease for 
the removal of sand and gravel and for the occupancy 
and use necessary for that purpose. Plaintiff reserved 
the right to stock the waters with fish and to use and im- 
prove the premises for a pleasure resort. These reser- 
vations, in connection with the instrument ag a whole, 
include control of both water and ice for those purposes. 
Defendant drew the instrument and protected himself 
from the reservations mentioned by forbidding unreason- 
able interference with his right to handle and transport 
sand and gravel, but inserted nothing in regard to ice. 
The conclusion is that he is not entitled to it. The pre- 
ponderance of the oral evidence is in harmony with this 
interpretation of the contract. 

Defendant constructed on the premises and operated a 
plant for the manufacture of cement products, and this 
enterprise is also a subject of controversy. For reasons 
already suggested, the use of plaintiff’s land for such a 
purpose is not authorized by the lease. Defendant did 
not obtain oral permission to operate a manufacturing 
plant, and the evidence will not justify a finding that 
plaintiff’s right to enjoin him from doing so is defeated 
by estoppel. On this issue, however, plaintiff did not 
prove substantial damages: and is entitled to nominal 
damages only. On the issue as to waste in defendant’s 
use of the premises for the purpose of removing sand 
and gravel, plaintiff, under the evidence, is not entitled 
to any relief, 

The judgment is therefore reversed and the cause is 
remanded to the district court, with instructions to 
enter a decree conforming to the views herein expressed. 

REVERSED. 
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KALMAN KAPLAN, APPELLEE v. CITY OF OMAHA, APPEL- 
LANT. 


NILeED DecEMBER 19, 1916. No. 19763. 


1, Appeal: Frnay. Orper. In an action to recover damages for personal 
injuries, the overruling of a motion by defendant to bring in as 
an additional defendant another wrongdoer, alleged to be liable to 
the former as an indemnitor, is not a final order in the sense that 
it is appealable. Rev. St. 1913, sec. 8176. 


2. Trial: New Parties. The statute providing that, “when a de- 
termination of the controversy cannot be had without the presence 
of other parties, the court must order them to be brought in,” 
applies to cases where “there are persons, not parties, whose rights 
must be ascertained and settled before the rights of the parties to 
the suit can be determined.” Rev. St. 1913, sec. 7604. 


3. Action for Tort: New Parties. In an action to recover damages 
for personal injuries, a wrongdoer who may be liable to defendant 
as an indemnitor need not be made an additional defendant under 
the statute providing that, ‘‘when a determination of the contro- 
versy cannot be had without the presence of other parties, the 
court must order them to be brought in.” Rev. St. 1913, sec. 7604. 


AppEAL from the district court for Douglas county: 
LEE 8. ESTELLE, JUDGE. Appeal dismissed. 


John A. Rine, for appellant. 


Smyth & Schall, BE. P. Smith, J. HE. Von Dorn and Sut- 
ton, McKenzie, Cox & Harris, contra. 


Ross, J. 

This is a motion by plaintiff to dismiss an appeal by 
defendant from an order overruling the latter’s motion 
to bring in additional parties defendant. 

Plaintiff commenced the action against the city of 
Omaha to recover damages for personal injuries caused 
by a failure to properly fill and guard an excavation for 
a sewer. Instead of answering, the city filed a motion 
to bring in its contractor and his surety as additional 
parties defendant, on the ground that the contractor had 
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agreed to indemnify the city against such a claim. The 
contractor resisted the motion aud it was sustained, but 
later the order was vacated and the motion overruled. 
Defendant has appealed. 

Is the order appealable? The statute provides: “An 
order affecting a substantial right in an action, when 
such order in effect determines the action and prevents a 
judgment, and an order affecting a substantial right 
made in a special proceeding, or upon a summary ap- 
plication in an action after Judgment is a ‘final order’ 
which may be vacated, modified or reversed, as provided 
in this chapter and chapter 19.” Rey. St. 1913, sec. 8176. 

Is the order overruling the motion to bring in addi- 
tional parties defendant an order which “in effect deter- 
mines the action and prevents a judgment?” Ordinarily 
such a ruling does not determine the action and prevent 
a judgment, and therefore is not appealable. Smith v. 
Scott, 93 Wis. 453; 3 C. J. p. 477. A judgment deter- 
mining the liability of the city to plaintiff may be ren- 
dered in this action, unless the contractor is an indis- 
pensable party thereto. Unless the controversy between 
the city and its contractor must first be determined, 
the order from which the appeal is taken does not in 
effect terminate the action and prevent a judgment either 
for or against the city. The city contends that it was 
the imperative duty of the trial court to make an order 
bringing in the contractor and his surety as additional 
defendants under the following statutory provision: 

“The court may determine any controversy hetween 
parties before it, when it can be done without prejudice 
to the rights of others, or by saving their rights; but 
when a determination of the controversy cannot be had 
without the presence of other parties, the court must 
order them to be brought in.” Rev. St. 1913, sec. 7604. 

This section is practically a copy of a provision of the 
New York Code and has been construed by the courts of 
that state. It is declaratory of a well-established equity 
rule. The words, “when a determination of the contro- 
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versy cannot be had without the presence of other parties,” 
apply to cases where “there are persons, not parties, 
whose rights must be ascertained and settled before the 
rights of the parties to the suit can be determined.” 
M’Mahon v. Allen, 12 How. Pr. (N. Y) 39; Chapman 
v. Forves, 123 N. Y. 582; Bauer v. Deicey, 166 N. Y. 402; 
Merchants Trust Co. v. Bentel, 10 Cal. App. 75; Kresge 
v. Maryland Casualty Co., 154 Wis. 627. 

The present action is brought to recover damages for 
a tort. If the negligence of the contractor in performing 
the work was the cause of the injury, both the city and 
the contractor are liable; but such a liability is both 
joint and several. While plaintiff might have sued the 
city and the contractor in the same action, it was not 
necessary for him to do so. He may not be concerned 
in the question of the city’s right to indemnity from the 
contractor. City of Peoria v. Simpson, 110 Ill. 294. 
That question may be settled after the action by plaintiff 
is determined. His right to a judgment against the city 
does not depend upon a determination of the contractor’s 
liability as an indemnitor. He should be allowed to pro- 
ceed against the city without the presence of other parties, 
since he has elected to do so. 

Defendant relies upon Phoenix Mutual Life Ins. Co. v. 
City of Lincoln, 87 Neb. 626. In that case there was a 
stipulation as to the amount of damages sustained by 
plaintiff, and the action was treated by the reviewing 
court -as a friendly suit to determine who should pay 
them after hearing all parties interested. It should be 
considered in that light. No change in the rules of law 
governing actions against wrongdoers was intended. 

The order from which defendant attempted to appeal 
was not appealable. The appeal is therefore 

vos DISMISSED. 
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IpA MULVANEY BOSLER, APPELLEE, v. MoDERN WOODMEN 
OF AMERICA, APPELLANT. 


Fitep DECEMBER 19, 1916. No. 18662. 


1. Insurance: ForreIrureE: VIOLATIONS oF LAws, A provision in a cer- 
tificate of membership in a fraternal beneficiary society that, if the 
death of a member holding such certificate shall occur in conse- 
quence of any violation or attempted violation of the laws of any 
state or territory or of the United States, “then the certificate shall 
be null and void and of no effect,” is a reasonable and lawful pro- 
vision. , 

2. : 4 . And where the holder of such a certificate, 
while he is in the act of committing a violent and unprovoked 
assault upon another, is shot and killed by the person whom he is 
assaulting under the conditions described in the opinion, no re- 
covery can be had by his beneficiary upon such certificate. 


8. Evidence: WITNESSES: INTEREST. And, in such a case, the fact that 
the slayer is the only eyewitness of the killing, and is the only wit- 
ness who testifies to the facts leading up to the act, will not permit 
the jury to disregard his evidence on the ground of personal in- 
terest, when his testimony is corroborated by another disinterested, 
credible witness, and by facts and circumstances established at the 
trial. 


APPEAL from the district court for Lancaster county: 
P. JAMES CoscRavE, JupGr. Reversed. 


7. 8S. Allen and Truman Planiz, for appellant. 
J. A. Brown, contra, 


Fawcerr, J. 

Defendant is a fraternal beneficiary society, and Law- 
rence Mulvaney, deceased husband of plaintiff, was at 
the time of his death a member in good standing. On 
December 6, 1908, while engaged in a controversy with 
one James Finley, Mulvaney was shot and instantly 
killed by Finley. Plaintiff, as the beneficiary named in 
the certificate of membership of her husband, recovered 
judgment in the district court for Lancaster county for 
the full amount thereof. Defendant appeals. 
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The defense interposed by the defendant socie’y is 
based upon the following clause in the certificate of mem- 
bership: “If the member holding this certificate shall 
be expelled from this society, * * * or if his death 
shall occur in consequence of a duel, or of any violation 
or attempted violation of the laws of any state or ter- 
ritory or of the United States, * * * then this cer- 
tificate shall be null and void and of no effect, and all 
moneys which have been paid and all rights and benefits 
which may have accrued on account of this certificate 
shall be absolutely forfeited and this certificate become 
null and void.” It is alleged that the death of Mulvaney 
occurred in consequence of a violation by him of the laws 
of the state of Wyoming, in that on December 6, 1908, 
in Natrona county, Wyoming, Mulvaney committed an 
assault upon Finley, and Finley, while defending him- 
self from this assault, shot and killed Mulvaney; that 
the assault was in violation of the laws of the state of 
Wyoming. Section 4957, Rev. St. 1899, then in force, 
provides: “Whoever, having the present ability to do so, 
unlawfully attempts to commit a violent injury on the 
person of another, is guilty of an assault and shall be 
fined in any sum not exceeding fifty dollars.” 

The evidence shows that Mulvaney was engaged in 
the sheep business in Wyoming, and was grazing his 
sheep near the North Platte river. Finley was employed 
by one Josendal, a sheep raiser, to move his herder’s 
camp from place to place and to provide provisions for 
the herder. In the performance of his duty, he moved 
Josendal’s camp so as to locate it near what was called 
the Bryan homestead, which was also located on the 
Platte river, and which Josendal had leased. Finley 
proceeded north from Alcova for a certain distance, then 
turned off the main road up a draw, in which it appears 
Mulvaney’s camp was located, and about noon pitched 
his camp about two miles from the river, and about a mile 
beyond Mulvaney’s camp. His outfit consisted of a 
sheep wagon, a supply wagon, four draft horses and a 
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saddle horse. The sheep wagon was so constructed that 
the bed of the wagon projected over the wheels, so as 
to make it about six feet wide. It was covered with a 
canvass top, and had a window at the rear and a door 
in front. The door was about two feet wide and a little 
to the left of the center of the front. Near the front 
of the room thus created, and to the right as one entered, 
there was a stove, upon which the occupant cooked his 
meals. A bed was located across the rear of the room. 
In addition to the bed and stove, the wagon contained 
a-few cooking utensils and provisions. The only eye- 
witness to the killing was Finley. He was called as a 
witness for defendant, and testified substantially as 
follows: On the day in question he pitched his camp 
about a mile from Mulvaney’s camp. About half an 
hour after locating his camp, he saw Mulvaney, with 
whom he was well acquainted, approaching on _ horse- 
back. At that time he (Finley) was in his camp wagon. 
He had started a fire in the stove in his wagon to melt 
ice and to prepare lunch for himself. When Mulvaney 
rode up, he saluted Finley, “How are you, Jim?” and 
Finley answered, “How are you, Mulvaney?” Mulvaney 
rode up close to the end of the tongne of the wagon in 
which Finley was standing, got off his horse, and then 
said to Finley: “Don’t you think you are coming in pretty 
close?” The following questions and answers in Finley’s 
examination explain what occurred: “Q. What did you 
say? A. I said, ‘No; Josendal has a right to water at the 
Bryan homestead, and I could not very well get to water 
there, and if I set further down I was crowding you and 
Ed. Royce, and be in between you, and I thought if I 
got down here I would be out of the way.’ He said, ‘T 
am taking all I am going to do off from this outfit,’ and 
said, ‘I am going to give you the worst beating I have 
given anybody” Q. What did he do? A. He took off 
his coat and gloves, and threw them on the ground. Q. 
What did he say? A. And started for the wagon. I said, 
‘I can’t fight you, and I don’t want any trouble, and I 
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want you to go off and let me alone. Q. How near did 
he come? A. Got up on the doubletrees; they are fast- 
ened on the wagon in front. Q. What did yon say? A. 
I pulled my gun-and I said. ‘Mulvaney, don’t come in 
here or I will shoot, sure” Q. Did you point the gun at 
him? A. Yes, sir. Q. What did he do then? A. He hesi- 
tated on the doubletrees a second or so, and then started 
into the wagon, kind of crouching down, Q. What did 
you do? A. J pulled the trigger. Q. How did he appear 
when he was coming into the wagon? A. Well, he ap- 
peared pretty mad. Q. And were you afraid of him? 
A. Yes, sir. Q. Why were you afraid of him? A. Well, 
I am not a fighting man, and I never had a fight in my 
life, and I knew he was able to handle me any way he 
wanted to. Q. And from his appearance and conduct, 
you knew he was mad? A. Yes, sir. Q. And did you 
think he intended to do you bodily harm? A. Yes, we 
Q. You did? A. Most assuredly, he intended to. * * 
Q. You had known Mulvaney for some time? A. Yes, 
sir; two or three years. Q. Had you ever lived with him 
in a sheep wagon? A. Yes, sir. Q. You may state whether 
or not he knew your physical condition? A. Yes, sir; he 
must have known it. We slept together and he could 
see the truss. Q. After you fired the shot, what then 
happened to Mulvaney as you saw? A. He still kept 
coming. Q. Did he fall? A. He started to fall. Q. In the 
wagon? A. Yes, sir. Q. What did you do? A. I brushed 
by him, and got on my horse. Q. Then what did you 
do? A. I went as hard as I could to Alcova.” On reaching 
Alcova he reported what had occurred, and requested 
one or two parties and also a physician to go out to the 
camp and ascertain the condition of Mulvaney, stating 
to them that he thought he had killed him. He then 
surrendered himself to the deputy. sheriff, and told him 
the same story. 

If this testimony of Finley is to be believed, the de- 
fense of the society was fully established. Is there 
anything in the record that would justify the jury in 
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disbelieving it? Within a day or two after the octurrence, 
a coroner’s jury was called. The jury visited the scene 
of the tragedy, took the testimony of‘ Finley and other 
witnesses, and held Finley blameless. It has been said 
in discussion that the fact that Finley was held blame- 
les by the coroner’s jury does not free him from prose- 
cution for the killing of Mulvaney, but that he may yet 
be prosecuted for that act, and that he has, therefore, 
a great motive for fastening upon Mulvaney the blame 
for his own death. While it may be seriously doubted 
that a jury in a civil action has the right to absolutely 
discredit the uncontradicted testimony of a competent 
witness, even if it has no corroboration, we need not 
decide that point, for the reason that, if that were to be 
conceded, it would not justify the rejection of Finley’s 
testimony in this case. His testimony is strongly cor- 
roborated by conceded facts and circumstances, and by 
the testimony of the witness Holden Peterson. Mr. 
Peterson testified that both Finley and Mulvaney were 
friends of his; that he remembered the time when Mul- 
vaney was killed; that in the afternoon of the day he was 
killed Mulvaney came to his blacksmith shop to get 
something that witness had been fixing for him; that he 
was on horseback; that “he seemed very much excited 
and angry, and when J asked him about a certain sheep 
wagon which was in the road, and asked if it did not 
belong to Finley, who was working for Josendal, he said 
it did, and that Finley was .” He testified to the vilest 
kind of a name imaginable that Mulvaney applied to 
Tinley, and, continuing, said: “And that if he saw him 
today he would tell him so. He was always a quick 
acting and moving man, and jumped on his horse and 
rode off in a hurry. I thought he was very angry from 
the way he acted. He was at my place not more than 
an hour before the time he was shot by Finley, according 
to what I learned at the inquest of the time of the shoot- 
ing.” 
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Here is positive proof as to Mulvaney’s feeling toward 
the man whom he assaulted an hour later. What about 
the circumstances corroborating Finley’s testimony? Fin- 
ley was in his own camp. Mulvaney, whose camp was a 
mile at least away, appeared upon the scene. After the 
salutations, “How are you, Jim?” and “How are you, 
Mulvaney?” he alighted from his horse and opened the 
affray with the question above quoted, “Don’t you think 
you are coming in pretty close?” and made the threat 
that he was going to give Finley the worst beating he 
had ever given anybody. Why did Mulvaney go from 
his own camp to Finley’s? The reason for his going is 
shown in the testimony given by Mr. Peterson, who said 
he was “very much excited and angry.” Although the 
land on which Mulvaney was camped was government 
land, he resented any imagined encroachment upon his 
domain by other sheep men, and decided he would put an 
end to it by giving Finley a beating that would cause 
him to move on. In addition to the fact that he is shown 
to have been in an angry mood, and that he had gone from 
his camp to the camp of Finley, we have the corroborating 
testimony of witnesses, to whom Finley reported the 
shooting, and who immediately went to the scene of tl: 
tragedy, that they found Mulvaney lying with his face 
down, just inside the door of Finley’s wagon. This cor- 
roborates the testimony of Finley that at the time he 
pulled the trigger he (Finley) was at the rear end of 
the room, close to his bed, and that Mulvaney had entered, 
or was in the act of actually entering, the room, when he 
fired. His testimony is that he was just inside of the 
door of the wagon, and Mulvaney was up to the double- 
trees when he first warned him “to go off and let me 
alone;” that, when he fired and Mulvaney fell inside of 
the wagon, he had to brush past him as he rushed out. 
It is apparent, therefore, that Finley had retreated until, 
figuratively speaking, his “back was against the wall.” 
Tinley’s wagon was at the time his dwelling. It was his 
castle. He had a right to stand his ground in that castle 
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and defend it from all assailants, even to the extent of. 
taking his assailant’s life. But, it is said in argument, 
Mulvaney was not armed himself; that he undoubtedly 
intended to commit an assault upon Finley (he was al- 
ready committing an assault, and intended to commit 
a severe battery) without use of weapons of any kind, 
and he could not apprehend that a deadly weapon would 
be used against him by Finley, and had no reason to be- 
lieve that his death might result from his encounter 
with Finley. We are unable to understand how Mul- 
vaney could not apprehend that a deadly weapon would 
be used against him by Finley, when Finley was stand- 
ing with a gun leveled at him, telling him that, if he 
attempted to enter the wagon, he would shoot. Nor are 
we able to understand how it can be said that Mulvaney 
had no reason to believe that his death might result from 
his encounter with Finley. If he did not believe that 
Finley would shoot, why did he crouch down and make 
arush? The argument is unsound. To hold in line with 
the contention above outlined would be to declare the 
rule in this state to be that, when a man is standing in- 
side the threshold of his own house, and a rival in 
business appears upon the scene, tells him he is going 
to give him a severe beating, starts up the front steps for 
the purpose of carrying his threat into execution, the 
occupant of such home may not defend it, or himself, 
with a gun if necessary, but must engage in a personal 
physical encounter with his assailant in his own home. 
We are unwilling to establish such a rule. In Hoover 
v. De Klotz, 89 Neb. 146, 148, we held: “This court is 
not committed to the doctrine that a person unlawfully 
assaulted must fly to the wall before he may lawfully 
strike a blow in self-defense, but, on the contrary, we 
have said as a general proposition that a person unlaw- 
fully assaulted may stand his ground and repel force 
by the exercise of such force as to him reasonably seems 
necessary to protect his person or property from injury.” 
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In addition to what has been said upon the merits of 
the case, there is prejudicial error in the instructions 
given by the court. The question for the jury to deter- 
mine was: Did Mulvaney’s death occur in consequence 
of his violation or attempted violation of the laws of the 
state. Prize-fighting is now a violation of the law in 
nearly every state in the Union. Surely, no one will 
claim that the holder of a certificate in defendant so-. 
ciety could engage in a prize-fight, meet his death while 
so engaged, and the society be held liable because his 
opponent struck him a needless blow which killed him. 
The society in such a case would be released from lia- 
bility for the member’s death, by reason of his violation 
of the laws of the state, and not by reason of auything 
his antagonist may have done. 

By instruction No. 8 the jury were instructed: “If a 
person shoots another who assaults him through mere 
cowardice, or under circumstances which the jury find 
from the evidence are not sufficient to induce a reasonable 
and well-grounded apprehension in the mind of an ordi- 
narily courageous person of danger to life or great bodily 
harm, the law will not justify the shooting on the ground 
of self-defense, and in this case, if you find that under 
this rule Finley was not justified in shooting Mulvaney, 
then your verdict should be for the plaintiff.” 

By No. 9 the jury were instructed: “That before a per- 
son can justify the taking of the life:of a human being 
on the ground of self-defense, he must, when attacked, 
employ all reasonable means within his power, consis- 
tent with his own safety, to avoid the danger and avert 
the necessity of killing. And if in this case the jury 
find from the evidence that Finley might reasonably 
have repelled the alleged assault of Mulvaney with his 
hands or feet or other weapon within his reach, less 
deadly than the revolver, then the shooting of Mulvaney 
was not justifiable as a matter of self-defense.” 

100 Neb.—37 
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No. 10 reads: “Gentlemen of the jury, the court in- 
structs you that the alleged assault by the deceased would 
call for a repulsion of it on the part of Finley by just 
such force as was necessary to overcome it, and more than 
that would be unlawful. And if the jury find from the 
evidence that the alleged assault by Mulvaney was in 
fact repelled by more force on the part of Finley than 
was actually necessary, then the killing of Mulvaney by 
Finley would not be justifiable, and the plaintiff would be 
entitled to recover the full amount of the benefit cer- 
tificate.” 

That the defense pleaded by defendant, under the terms 
of its benefit certificate, is a valid defense, and that under 
the evidence it should have been sustained, is fully shown 
in Travelers Ins. Co. v. Seaver, 19 Wall. (U. S.) 5381; 
Murray v. New York Life Ins. Co., 96 N. Y. 614; Bloom 
v. Franklin Life Ins. Co., 97 Ind. 478; Gresham v. Equi- 
table Accident Ins. Co., 87 Ga. 497; Davis v. Modern 
Woodmen of America, 98 Mo. App. 718; and by the nu- 
merous authorities cited in those cases. 

The court also committed prejudicial error in not giving 
instructions 9 and 10, requested by defendant. They 
correctly state the law as shown by the cases above cited, 
and are in harmony with the evidence adduced at the 
trial. A case very much in point is Woodmen of the 
World v. Hipp, 147 S. W. (Tex. Civ. App.) 316. 

The judgment of the district court is reversed and the 
cause remanded. 

REVERSED. 

Rosz, J., dissents. 
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IN RE ESTATE OF SARAH A. GETCHELL. 


FRANK G. CARRIER, APPELLEE, v. MELVIN GETCHELL, 
APPELLANT. 


FILED DECEMBER 19, 1916. No. 18960. 


1. Domicile. Where the owner of a home in one county selis the 
sale, with the intention of removing to another county, reserving 
the right to store his furniture in one room of such house until he 
can arrange for such removal, and shortly thereafter goes to another 
county, rents a house there for the purpose of removing thereto 
and making it his home, immediate possession of one room in 
such house to be given him, and possession of the entire house to 
be given about six weeks later, and subsequently completes such 
transaction, at the time appointed, by removing his household ef- 
fects from his former home to the new one, such final act of re- 
moval will relate back to the time he rented the house in the 
second county, and his residence and that of his wife in such second 
county will date from the time when he rented such house for 
the purpose and with the intention of removing thereto and mak- 
ing that his family home. 


2. Executors and Administrators: ADMINISTRATION: JURISDICTION. And, 
in such a case, where the wife dies befare such final act of removal 
takes place, and it clearly appears that the delay of a few weeks 
in removing from the old home to the new was not occasioned by 
any doubt as to the ultimate removal to the new home, but was 
caused solely by the illness and death of the wife, and the husband, 
shortly after his removal to the new home, in good faith applies 
for and obtains letters of administration on the estate of his de- 
ceased wife .in the county court of the county to which he has 
removed, and such estate is in due form fully administered in 
such court, such administration will be sustained. 


AppraAL from the district court for Cuming county: 
Guy T. Graves, JupGe. Reversed and.dismissed. 


J. F. Boyd, for appellant. 
A. M. Emley, contra. 


Fawcett, J. 
Plaintiff filed in the county court of Cuming county 
a petition for letters of administration on the estate of 
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Sarah A. Getchell, deceased. Defendant, the surviving 
husbaud of decedent, resisted the application on the 
ground that her estate had already been fully admin- 
istered in Antelope county. His objections were over- 
ruled, and an appeal was taken to the district court, 
where he was again unsuccessful. 

The only question involved in the case is: Was Mrs. 
Getchell, at the time of her death, a resident of Antelope 
or Cuming county? The evidence is undisputed, It 
shows that some time in 1906 the defendant and his wife 
removed from Neligh, in Antelope county, to Wisner, in 
Cuming county, where a home was purchased, in which 
they resided until about January 4, 1910, at which time 
they sold the property and gave possession of the same 
to the purchaser, except as to one room in which they 
stored their furniture, under an arrangement that they 
might keep it there until they decided upon a new loca- 
tion. They then went to reside, temporarily, with a 
daughter in Wisner. Some time during the same month 
defendant went to Neligh, in Antelope county, and while 
there rented a house for the purpose of removing to that 
city. At the time he rented the house it was occupied 
by another tenant whose tenancy would not expire until 
March 1. He made arrangements with this tenant for 
immediate possession of one room, in which to store the 
furniture which he then had stored in his old home in 
Wisner, until he should receive possession of the entire 
house on the date named. While defendant was at Neligh, 
or immediately upon his return to Wisner, Mrs. Getchell 
was taken ill, and on February 14 she died. On March 1 
defendant obtained possession of the house in Neligh, 
which he had rented in January, and moved his furniture 
from Wisner thereto. In April he applied to the county 
court of Antelope county for letters of administration on 
his wife’s estate. His petition was granted, and by sub- 
sequent proceedings, the regularity of all of which is 
not disputed, the estate was fully settled and the admin- 
istrator discharged. 
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We think the evidence shows that when defendant sold 
his home in Wisner he did so for the purpose and with 
the intention of removing from Cuming county, and that 
when he rented the house in Neligh it was with the in- 
tention of making that his home. In accordance with 
that intention he arranged for the immediate possession 
of one of the rooms, and for possession of the entire house 
_on March 1. He subsequently carried that intention into 
effect by moving into the house he had rented in Neligh, 
at the appointed time. He thereby changed his residence 
from Wisner, in Cuming county, to Neligh, in Antelope 
county. The final act of removing his furniture from 
Cuming to Antelope county was simply one of the parts 
of a single transaction. It completed the intended re- 
moval, and related back to the time when he rented the 
home in Neligh, with the intention of removing thereto. 
That in making this arrangement for the transfer of his 
residence he was acting for himself and the decedent is 
clear. That he acted in good faith in administering the 
estate in Antelope county is also clear. In the light of 
these facts, the county court of Antelope county was the 
proper court in which to administer the estate of his de- 
ceased wife. The fact that, on account of her illness, he 
did not immediately remove the furniture from the room 
in which it was stored in Cuming county to the room in 
his new home which he had rented in Antelope county is 
immaterial, as it clearly appears from the evidence that 
this delay was not occasioned by any doubt as to the ulti- 
mate removal to Neligh, but was caused solely by his 
wife’s illness. 

The judgment of the district court is reversed and the 
petition for letters of administration in Cuming county 
dismissed. 

REVERSED AND DISMISSED. 


Lerron and Ross, JJ., not sitting. ° 
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SEDGWICK, J., concurring. 

Some weeks before the death of his wife, Melvin Getchell 
sold the house where they were living in Cuming county, 
and himself and wife gave possession thereof to the 
purchaser, reserving one room in which they stored their 
furniture. He then went to Neligh, in Antelope county, 
and rented a house of which he could not get complete 
possession for a few weeks, but took possession of a | 
room therein. While these negotiations were pending, 
and on the 14th day of February, Mrs. Getchell died in 
Cuming county. A few days later Mr. Getchell removed 
his furniture to the house he had rented in Neligh and 
continued to reside in that county. These circumstances, 
as appears from the opinion and the dissenting opinion, 
presented a nice question of law as to at what point of 
time Mr. Getchell changed his residence from Cuming 
county to Antelope county. He might well have been in 
doubt as to which was the proper county in which to 
settle the estate of Mrs. Getchell. He concluded that 
he should apply for settlement of the estate in Antelope 
county where he was living. All parties interested might 
well have taken notice that this would probably be his 
conclusion. No objection was made, and the estate was 
duly settled by the court of that county. Four years 
later application was made by a son of Mrs. Getchell to 
the court of Cuming county to settle Mrs. Getchell’s 
estate, ignoring the proceedings in Antelope county. Over 
the objections of Mr. Getchell, that court proceeded with 
the matter, and, upon appeal to the district court of that 
coulty, the action of the probate court was sustained. 

Of course, the jurisdiction of the probate court of 
Antelope county depended upon the legal residence of 
Mrs. Getchell being in that county, and that depended 
upon the question of fact as to whether Mr. Getchell 
had changed his legal residence before the death of Mrs. 
Getchell. This question was necessarily submitted to 
the county court of Antelope county, and that court 
found the fact to be that Mr. Getchell had changed his 
residence to that county before Mrs. Getchell’s death. 
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The son might anticipate that some action would be 
taken to settle the estate within four years after Mrs. 
Getchell’s decease. The facts determining jurisdiction 
must have been litigated in that proceeding. After al- 
lowing the expense of the first proceeding to be incurred, 
and waiting for four years, the son should not now, in 
this collateral Way, be allowed to retry the facts upon 
which jurisdiction depends. I concur in reversing the 
judgment of the district court. 


Morrissey, C. J., dissenting. 

Melvin Getchell and his wife bad been residents of 
Cuming county for a number of years. February 14, 
1910, Mrs. Getchell died in that county. Getchell, the 
husband, claims that in January preceding the death of 
his wife he went to the city of Neligh, in Antelope county, 
and leased a house which was then occupied by another 
family. He says he was unable to secure possession at 
once, but that an arrangement was made whereby he 
might ship his furniture and store it in a couple of rooms 
in this house, but he admits that the furniture was not 
shipped, and that he did nothing further than this toward 
establishing a residence in Antelope county until after 
the death of his wife. At the time of her death the 
furniture was still in Cuming county. Getchell took out 
letters of administration in Antelope county, alleging that 
his wife died a citizen of that county. Later, one of her 
heirs applied for letters in Cuming county. These letters 
were granted over Getchell’s objections, and he took an 
appeal to the district court. His objections were over- 
ruled, and he brings the case here. 

The majority opinion reverses the judgment of the 
district court, and, in effect, holds that, although Mrs. 
Getchell had done nothing during her lifetime to transfer 
her residence from Cuming county to Antelope county, 
the mere intention on the part of the husband to change 
the family residence is sufficient to change the residence 
of the wife. Under such a holding a married woman may 
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never know the place of her domicile. Being unable to 
kuow what her husband has in mind, she will be unable 
to say that he has not formed the intention to remove 
the family to some distant place. It seems to me that 
the judgment of the district court is clearly right. This 
woman had no residence in Antelope county, could not 
have been found there, was not there, “died before her 
husband went there to live, and the judgment of the 
district court ought to be affirmed. 


Howarp WISEMAN, APPELLEE, v. CARTER WHITE LEAD 
COMPANY, APPELLANT. 


Fitep DecemsBer 19, 1916. No. 19039. 


1. Master and Servant: DANGEROUS EMPLOYMENT: Duty oF MASTER. 
Where a master employs a servant to work in a room in which the 
air is impregnated with poisonous dust and fumes, which, when 
inhaled, are liable to result in permanent or serious impairment of 
health, it is the duty of the master to fully caution the servant as 
to such danger and advise him as to the serious consequences that 
may result therefrom; and this duty is not fully performed by 
merely furnishing the servant an appliance to be worn over the 
mouth and nose for the purpose of preventing or minimizing such 
danger, without instruction as to the danger of failure to con- 
Sstantly wear the same. Nor will the master be excused from the : 
performance of such duty by the fact that the servant may have 
some degree of knowledge of the dangerous character of the em- 
ployment, but does not understand or fully appreciate its nature or 
extent, or the serious consequences liable to result therefrom. 


2. Evidence referred to in the opinion examined, and held sufficient 
to sustain the verdict. 


3. Instructions referred to in the opinion examined, and held free 
from error. 


APPEAL from the district court for Douglas county: 
CHarvtes LESLIE, JUDGE. Affirmed. 


Montgomery, Hall & Young, for appellant. 
Gurley & Fitch, contra. 
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Fawcett, J. 

From a judgment of the district court for Douglas 
county, in favor of plaintiff, in an action for personal 
injuries, defendant appeals. 

The petition alleges that plaintiff commenced work 
as a laborer in defendant’s plant at East Omaha, June 
24, 1918; that, in the process of manufacturing white 
lead, poisonous dust permeates the air, making work 
dangerous for those working therein, but plaintiff was 
not aware of such danger, and was not informed there- 
of by defendant; that plaintiff was poisoned by the 
lead fumes, and contracted plumbism, which caused 
him to become permanently sick, and to suffer pains 
incapacitating him for work, all to his damage in the 
sum of $10,000. The answer denies all allegations in 
the petition, and alleges that, if plaintiff suffered injuries 
from his work, the same were caused by his failure to 
exercise ordinary care for his own safety, his failure 
to properly wear and use the appliances furnished by 
defendant to prevent the inhalation of poisonous dust 
and fumes, aud in failing to observe the instructions and 
rules of the defendant for the safeguarding of his 
health, and that his injuries, if any, are and were owing 
to his own carelessness and negligence; that plaintiff was 
informed of all dangers and risks of the work, and that 
these were obvious and known to him; that he therefore 
assumed all risk while engaged in the work;. that the 
appliances furnished him were those in general use 
in lead factories, and were fit and proper to conserve 
his health if he had exercised due care for his own 
safety. The reply was a general, denial. The jury 
returned a verdict in favor of plaintiff for $2, 500, upon 
which judgment was entered. 

The errors assigned are: (1) That the court erred 
in refusing at the close of the evidence to direct a ver- 
dict for the defendant, as such evidence shows that 
vlaintiff assumed all risk of injury from lead poisoning 

‘ile working in defendant’s factory; (2) that the court 
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erred in giving instruction No. 4; and (3) that the 
court erred in its assumption in instruction No. 2 that 
there was any evidence whatever “that the defendant 
had knowledge or notice that the plaintiff was inex- 
perienced in such work and did not know and appreciate 
the dangers thereof, if such dangers existed.” 

1. The evidence shows that plaintiff had formerly 
worked on a farm. On leaving the farm he obtained 
- employment in the city of Omaha as a teamster. Later 
he obtained employment with the defendant. His first 
work was unloading coal for the company in the company 
yards. He then worked at handling pig lead bars, and 
a few days later was set to work in the blow room 
of the factory, firing a kettle where lead was boiled 
and blown. In this room the air was at all times 
more or less poisoned with lead fumes and dust. As 
to his employment in the blew room, he testified, sub- 
stantially, that one of the men employed in that room 
quit work, and that in a conversation with the foreman 
who hired him “he asked me if I could handle that 
upstairs. I told him I didn’t know; I never tried it; 
knew nothing of it. He says, ‘You go up there in the 
morning. Go up this evening and put in the shingle 
so the night man’ would build me a fire for the next 
day.” He says he went up and put in the shingle as 
directed, and the next morning went to work in the blow 
room. When asked to describe the apparatus with 
which he worked, he answered: “A. Wel], it is a kettle. 
The lead comes up on the carrier and is dumped into 
the kettle, and we have got to keep it so hot—the differ- 
ence in the lead; some you will keep 700 degrees, and 
as high as 900, 950. You have a thermometer to go by. 
* * * Q. Describe the apparatus you call kettle 
a little more fully. A. Well, it is a large kettle. I 
don’t know just what size it is. It stands up on a— 
well, kind of a foundation, and there is a nozzle in | 
it goes into the tank, when the lead is hot it goes out 
that. You have a plug. You plug that up when you stop, 
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and when you pull the plug it goes out in there. It 
is blowed with 100 pounds by something. It is blowed 
into the tank, and you have three steps, a stairway of 
three steps you get up on to skim the dross off the 
kettle. You have got to keep the dross skimmed from 
the kettle.” He testified that the kettle stands “better 
than waist high when you are on the floor by it there.” 
He further testified that, before going to work in the 
blow room, he did not know anything about the dis- 
ease called “plumbism” or lead poisoning, and that 
no one at the plant said anything to him, before he 
went at that work, about such a disease; that no one 
said anything to him about any danger connected 
with the work or contracting the poison. This testi- 
mony is controverted by the testimony of the foreman. 
The evidence further shows that the men engaged in that 
work were furnished with respirators, or “muzzles” 
as some of the witnesses called them. This appliance was 
worn over the mouth as a protection, defendant in- 
sists, against the inhatation of lead dust. Plaintiff 
testified that he knew it was dusty and dirty in the 
blow room, but did not think there was any danger 
from breathing the lead dust. There is some evidence 
that on two or three occasions he was seen without the 
respirator on, and was warned to put it on. His testi- 
mony is that he wore it at all times except when he 
went to a window for fresh air. These were all ques- 
tions for the jury. Without recounting the testimony 
further, we cannot say that the trial court erred in 
holding it sufficient to Warrant the jury in finding that 
plaintiff was set to work in the blow room under these 
dangerous conditions without sufficient warning or 
instruction from the defendant as to the latent dan- 
ger incident to his employment, viz., the danger of 
lead dust or: fumes causing the very serious disease 
which he subsequently contracted. 

2. The complaint of instruction No. 4, covered by 
the second assignment, is that there was no evidence 
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that defendant knew plaintiff to be inexperienced in 
such work, and that it was error to give an instruction 
which implies that there is evidence from which the 
jury may find a fact of which there is no evidence 
before them. We think the evidence which we have 
outlined under the first assignment, as to what plain- 
tiff said to the foreman when he was told to commence 
work in the blow room, is a sufficient answer to this 
complaint of instruction No. 4. In the light of that 
testimony, we do not think it can be held that “there 
was no evidence that defendant knew plaintiff to be 
inexperienced in such work.” 

38. The complaint under the third assignment is 
that the court erred in its assumption in instruction 
No. 2 that there was any evidence “that the defendant 
had knowledge or notice that the plaintiff was inex- 
perienced in such work and did not know and appre- 
ciate the dangers thereof, if such dangers existed.” 
Regardless of whether or not this would constitute a 
defense, it involves the consideration of conflicting 
evidence, which we feel constrained to hold is disposed 
of by the finding of the jury. It must be conceded that 
plaintiff knew that the conditions existing in the blow 
room were unusiial. The fact that the men were wearing 
respirators, and that he also wore one, was sufficient 
to advise him of that fact, but, if his testimony is to be 
believed, he did not thereby know or realize that the 
inhalation of the lead fumes or dust would render him 
liable to contract the serious disease with which he 
was subsequently afflicted, and which the evidence 
shows he was liable to contract if he did not make a 
proper use of the appliances furnished. Under the 
authorities cited by appellee, plaintiff was not required 
to show entire ignorance of the danger to which he was 
exposed. He was entitled to a verdict and judgment if 
he satisfied the jury that he had some degree of knowl. 
edge of the dangerous character of the employment, 
but did not understand or appreciate its full nature or 
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extent. As said by the supreme court of California, 
in Pigeon v. Fuller, 156 Cal. 691: “He may, for example, 
have observed that the melted pig lead gave off fumes, 
and that dust arose from the white lead in the process 
of manufacture, and that this involved the possibility 
of some degree of discomfort or injury, without realiz- 
ing or understanding that the very serious disorders 
from which he claims to be suffering were a probable 
consequence. In the face of appellant’s contention, 
strongly urged even on appeal, that there is no danger 
in the employment in question, it can hardly be claimed 
that the plaintiff must, as matter of law, be held to have 
known that the inhalation of the fumes and dust had 
a tendency to produce lead poisoning, with its accom- 
paniment of loss of teeth, paralysis and derangement 
of the digestive organs. This is not a fact of universal 
knowledge, nor was it necessarily apparent to one em- 
ployed, even for a long time, in defendant’s works. The 
risks assumed by a servant are only the ordinary risks 
of the employment. He does not assume the risk of 
hidden dangers which are, to the knowledge of the 
master, not apparent to him. (Citing cases.) There 
was ample evidence to warrant a finding that plaintiff, 
by reason of his prior experience, knew that some risk 
attached to work in a white-lead factory, but that, until 
he was suddenly stricken down, he had no conception 
of the real character or extent of the danger which he 
incurred.” This discussiun by the California court 
so aptly fits the case under consideration here that we 
deem further discussion unnecessary. 

Iinding no reversible error in the record, the judg- 
ment of the district court is 

AFFIRMED, 
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MARTHA VAN DORN, APPELLEE, v. WILLARD KIMBALL, 
APPELLANT. 


Firep DECEMBER 19, 1916. No. 18837. 


1. False Imprisonment: BELIEF IN GUILT: QUESTION For Jury. In an 
action for false imprisonment, if it appears that the defendant 
was instrumental in causing the arrest of the plaintiff upon a charge 
of felony, and that the plaintiff was not in fact guilty of the of- 
fense charged, it becomes an important question to be submitted 
to the jury, if the evidence is conflicting, whether the defendant 
had sufficient reason to believe and did believe that the plaintiff 
was guilty. ; 


2. : RESPONSIBILITY FOR ARREST: QUESTION FoR JuRy. In such 
case, if the officer who made the arrest in the presence of the 
defendant made a personal investigation of the fact as to plaintiff’s 
guilt, and then communicated with his superiors before making 
the arrest, and the evidence is confiicting as to whether the ar- 
rest was made wholly upon the officer’s responsibility or was : 

. caused by the defendant, it is proper to submit that question to the 
jury with proper instructions. ? 


3. : DAMAGES: QUESTION FoR Jury. In such case, the question 
of the effect of such arrest upon the health or bodily condition of 
the person arrested is for the jury upon conflicting evidence, and 
their finding will not be disturbed upon appeal, except so far 
as the damages allowed, or some part thereof, are clearly unsup- 
ported by the evidence. 

4. : : Evipence: HyYpoTHETICAL QUEsTIons. The fact 


that the arrest might cause the injury to plaintiff’s health com- 
plained of is not conclusive that it did so; but it is important 
to know whether the arrest and the mental strain and worry 
caused thereby could under ordinary circumstances occasion the 
troubles which the plaintiff afterwards suffered, if there was other 
competent .evidence tending to prove that, as a matter of fact, 
the physical troubles of the plaintiff were caused by the arrest and 
its accompanying circumstances. The use of the word “might” 
in a hypothetical question to a medical expert is not to be approved; 
but it would not of itself be considered so prejudicial as to require 
a reversal. 

5. Trial: Rerusay oF Instruction. The judgment of the trial court 
will not be reversed because of refusing a requested instruction . 
which assumes the existence of a material fact upon which the 
evidence is conflicting. . 
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_ 6. —: Insrrucrions: Necessiry oF Request. Nor because it ap- 
pers that a more detailed instruction might have been given upon 
the question of the responsibility of the defendant for some of the 
matters complained of, when no further instruction was requested 
by the defendant which would have been suitable under the cir- 
cumstances. 


7. Instructions complained of are found not to be so inconsistent as 
to require a reversal. 


8. Evidence: HYPOTHETICAL Questions. If the evidence is conflicting 
as to a material matter, the hypothetical question asked the expert 
witness is not objectional because it recites such matter as a 
basis for his opinion. It is for the jury to determine whether such 
an hypothesis is warranted by the evidence. 


9. Trial: DAMAGES: Presupice. The fact that the jury errs in its judg- 
ment of the amount of plaintiff's damages is not such conclusive 
evidence of prejudice as to admit of no other conclusion. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CoRNISH, JUDGE. Affirmed on condition. 


Burkett, Wilson & Brown and Ralph P. Wilson, for 
appellant. . 


Claude 8S. Wilson and Homer L. Kyle, contra. 


SEDGWICK, J. 

The defendant complained to the police officers that 
this plaintiff had in her possession some property in 
which the defendant was interested, and a policeman was 
sent with the defendant to search for the property. They 
went to the house where the plaintiff was living, and 
there found some property that did not belong to the 
plaintiff and in which the defendant was _ interested, 
and the police officer required the plaintiff to accom- 
pany him to the station, which she did, and remained 
there for some time, and was allowed to go upon her 
promise to return the next morning. She returned 
the next morning, and after some examination was 
allowed to go home, with the statement by the officer 
that she need not return until she was called for. She 
began this action in the district court for Lancaster 
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county against the defendant to recover damages for 
an alleged false arrest. On the trial the jury found 
a verdict in her favor for $10,000 damages. The trial 
court required her to remit one-half thereof, which 
she did, and judgment was entered in her favor for 
$5,000, from which the defendant has appealed. 

The plaintiff was conducting a rooming house, called 
in the record the “Q street house,” and was or had 
been interested in another rooming house called the 
“R street house,” which was under the direct manage- 
ment of a Miss Shockey. In this house the bed linen 
and some of the furniture and other articles were the 
property of Miss Shockey and were also leased by the 
defendant. Miss Shockey informed the defendant that 
some of her property in the R street house, consisting 
mostly of bed furnishings, had disappeared, and that 
she believed the plaintiff had taken them and had them 
in her Q street house where she lived. Upon this in- 
formation, and perhaps other facts within his knowledge, 
the defendant complained to the police officers. The 
officers testified that the defendant suggested that the 
plaintiff should be arrested, and that they informed the 
defendant that they would not arrest the plaintiff upon 
. the information given them by the defendant without 
a complaint and warrant. The ‘officers suggested that 
they would send a policeman with the defendant and, 
unless the plaintiff objected to their searching her house, 
they might make such search for the missing articles. 
Thereupon the next day a policeman, Mr. Sides, was 
sent to the defendant's place of business, and he and 
defendant, taking with them Miss Shockey to identify the 
articles if found, went to the plaintiff’s residence, and, 
she making no objection, they made a search of the house 
and found a considerable quantity of bed linen and other 
articles which they identified, and were conceded by. 
the plaintiff, to be the property of Miss Shockey, in’ 
which the defendant was interested. The value of 
these articles so identified is variously estimated by 
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the defendant’s witnesses at from $50 to $100. Ac- 
cording to the plaintiff’s evidence, the value is very 
much less. The plaintiff, through some contract be- 
tween herself and the defendant, was or had been inter- 
ested in the management of the R street rooming house, 
and the employees of the laundry where the washing for 
these two rooming houses was done testified that they sup- 
posed that the furnishings for both houses | belonyed 
to the plaintiff, and that. it was immaterial to which 
house they were returned, and that articles were fre- 
quently received by them from one of the houses and 
returned to the other house. The plaintiff testified 
that she did not have the immediate care of the rooms 
and bedding in her house, that she had a housekeeper 
and help to attend to these matters, and that she was 
not aware that the articles had been so exchanged; and 
the evidence shows that at least some of the articles of 
the plaintiff, that were taken from the house that she 
occupied, were found immediately after she was arrested 
in the R street house where Miss Shockey resided. 

The evidence wholly fails to prove that the plaintiff 
had committed any crime requiring her arrest and 
punishment. In this condition of the evidence, some 
of the important questions for the jury were whether the 
defendant, when he complained to the police officers, 
had sufficient reason to believe and did believe that 
the property belonging to Miss Shockey, in which he 
was interested, had been purposely taken by the plain- 
tiff into her possession with the intention to feloniously 
convert it to the plaintiffs own use, and whether, 
acting upon that belief, he went to the plaintiff's 
residence with the police officer for the purpose of 
ascertaining the facts, 

The defendant first appealed to the chief of police 
and requested that the plaintiff be arrested for the 
offense which he appears to have stated that she had 
committed. The police officer refused to arrest the 


plaintiff without a complaint and warrant, and the de- 
100 Neb.—38 
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fendant declined to make a complaint. Afterwards the 
chief of police decided to send an officer with the de- 
fendant to make investigations, and the officer, with the 
help of the defendant and Miss Shockey, made investi- 
gation, and thereupon the police officer called up the 
police headquarters by telephone, and after this con- 
versation over the telephone the officer announced that 
the plaintiff would be arrested. One of the important 
questions of the case was whether the officer determined 
upon this arrest from what he had himself observed 
and instructions from headquarters independently of 
any wrongful act on the part of the defendant, or 
whether the arrest was brought about by the un- 
justified statements of the defendant. The evidence 
is not conclusive upon this point, but is of such a 
nature as to require it to be submitted to the jury. 

There is some language in the petition that might 
lead one to think that the plaintiff was seeking to 
recover for slander for false statements made in regard 
to her character, but that question was entirely elimi- 
nated by the court. The case was submitted to the 
jury entirely upon the theory that the action was for 
unlawful arrest and imprisonment, and the jury by 
instruction were not allowed to consider any damages 
except those resulting directly from the arrest and im- 
prisonment. 

The defendant insists that the court erred in allowing 
answers to a hypothetical question. Dr. Walker had testi- 
fied to the physical condition of the plaintiff, showing 
that the plaintiff had suffered considerably physically, 
and was then asked this question: “Assuming that prior 
to June 12 of that same year, five days prior to your ex- 
amination of her, Mrs. Van Dorn was a strong, well 
woman, and assuming between the 12th day of June of 
that year and the 17th day, when you examined her, that 
she had undergone a severe mental strain by being arrested 
and confined in the police station of the city, state 
whether or not, under those conditions of menta) worry 
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and strain, that might be the controlling feature of 
this trouble?” The defendant objected to this question prin- 
cipally on the ground that it was too indefinite; that it re- 
cites that the plaintiff “suffered a severe mental strain.” 
The question was amended on the suggestion of the conrt 
by adding, “That she was confined in the police station, 
although not placed in a cell and not taken in the patrol 
wagon, but by an officer accompanying her through the 
streets of the city of Lincoln,’ and “I will also add, 
no handcuffs being placed on the prisoner, nor her body 
not touched except by the officer who assisted her at 
times when she appeared weak and needing his assist- 
ance,” and “now, assuming this state of facts, what in 
your opinion, or what would you say in your opinion 
whether that might’ be the controlling features that 
caused the condition in which you found her on the 
17th day of June, 1912?” The objection to the question 
was overruled, and the witness answered, “Well, it 
might.” 

The principal objection to this question discussed 
in the brief is that it required the witness to answer 
whether the arrest complained of might have caused 
the physical condition which the witness saw. Of 
course, the fact that the arrest might have caused that 
condition would not be at all conclusive. The question 
for the jury is whether it in fact did cause it; but it 
is important to know whether the arrest and the mental 
strain and worry caused thereby could under ordinary 
circumstances occasion the troubles which the plaintiff 
afterwards suffered, if there was other competent evi- 
dence tending to prove that as a matter of fact the 
physical troubles of the plaintiff were caused by tlie 
arrest and its accompanying circumstances. The form 
of the question in this respect is not to be approved, 
but it would not ordinarily of itself be considered nec- 
essarily so prejudicial as to require a reversal. 

The defendant assumes that the only evidence in the 
veeord tending to show that the plaintiff’s condition 
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as found by the physician was the result of the arrest 
was this evidence of Dr. Walker’s that such arrest 
might have caused the condition. Of course, as already 
observed, such evidence of itself would not be sufficient; 
but it appears from the evidence of the police officer 
and others there, without contradiction, that, when 
the officer first informed the plaintiff that she would 
have to go to the police station, the plaintiff fainted 
aud fell to the floor and remained unconscious for 
several minutes. The evidence also shows that before 
the arrest the plaintiff uniformly enjoyed good health, 
and that from the time of the arrest for several weeks 
she was in the condition described by the physician. 
While the evidence is not conclusive that this condition 
of the plaintiff was caused by the arrest, it was sufficient 
to require that question to be submitted to the jury. 

The defendant complains of various instructions given 
by the court, and also of the refusal to give instructions 
requested by the defendant. The court instructed the 
jury: “If you should find from the evidence and under 
these instructions that the defendant did cause the arrest 
of the plaintiff, he would be liable for only such damages 
as resulted directly from such arrest, and would not 
be liable for damages that were not the usual or ordi- 
nary result of such an arrest, nor for such damages 
as could not have been anticipated by the defendant.” 
There was some evidence tending to show that the plain- 
tiff, after she was arrested, stated that she would have 
to change her clothes before she went with the officer, 
and that she was not allowed to go into another room to 
change her clothes, but was compelled to do so in the 
presence of the officer and others. This evidence was 
contradicted by several witnesses. The defendant insists 
that he was not present when this took place and had 
nothing whatever to do with that transaction, and that 
the court did not fully present this question to the jury 
in the instruction above quoted, and that the court 
erred in refusing to give the instruction upon that 
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point requested by the defendant, which was as fol- 
lows: “You are instructed that, even though you should 
find from the evidence that the defendant requested 
the officers to arrest the plaintiff, this would not make 
the defendant liable for any acts done or indignities 
offered the plaintiff by the policeman after the arrest 
took place; there being no evidence that he either 
directed, requested, or ratified such alleged indignities.” 
The requested instruction would tell the jury that there 
was “no evidence that he either directed, requested, or 
ratified such alleged indignities.’ The great prepon- 
derance of the evidence is that the defendant was not 
present when the plaintiff changed her clothing, and 
that he was not in any way connected with that trans- 
action, and, if that was the only indignity offered to 
the plaintiff, the instruction requested by the defend- 
ant ‘would no doubt have been given. There is, however, 
evidence of other indignities offered the plaintiff, and 
this evidence is strongly supported by the testimony 
of the-police officer. The defendant accused the plain- 
tiff of stealing, not only the articles for which they 
were searching, but other articles, such as a basket and 
bedstead, and enforced his charges with violent gestures 
toward the plaintiff. It would not have been proper 
for the court to have told the jury, under the evidence 
in this case, that the defendant did not direct, request, 
or ratify any indignities offered to the plaintiff. The 
court told the jury that the defendant “would be Hable 
for only such damages as resulted directly from such 
arrest, and would not be liable for damages that were 
not the usual or ordinary result of such an arrest.” 
The case is a difficult one and pre-eminently in its facts 
is a case for the consideration of the jury. 

A large volume of evidence was taken, and many 
questions of law and practice were raised and deter- 
mined by the court. The instructions were compre- 
hensive, were clear and apparently fair, and in the main 
disposed of the many legal questions in the case in a 
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satisfactory manner, Perhaps a more detailed instruc- 
tion might have been given upon the question of the 
responsibility of the defendant for some of the matters 
complained of, but no further instruction was re- 
quested by the defendant which would have been suit- 
able under the circumstances. 

The defendant complains that two of the instructions 
given by the court were inconsistent. In one of these 
instructions the court said: “When a person in good 
faith, acting as a reasonable and cautious man under 
the circumstances, upon information which he has 
received, believes that property of his own or of another 
in which he is interested has been stolen, he has a 
right to inform the police of the fact, and of his belief 
so formed, and,.if in doing so he acts without any malice 
or sinister motives, he is not responsible for any arrest 
which may follow made by the police authorities acting 
upon their own volition, although based in whole or in 
part upon the information that he may have given such 
police authorities.” It is conceded that this is a proper 
instruction, but the court also told the jury: “If the 
plaintiff was innocent of the theft charged against her, 
she should not have been arrested and detained, as 
shown by the evidence.” This last instruction might 
have been made more explicit, but we cannot see that 
it is inconsistent with the other instructions. It will 
not be denied that, as an abstract proposition, an 
innocent person should not be arrested, and that state- 
ment is not inconsistent with the statement that, al- 
though the plaintiff was nnproperly arrested, the de- 
fendant would not be liable for such an arrest under the 
conditions recited in the former instruction. 

The defendant also complains that, in submitting to the 
jury as to whether the defendant had a reasonable or 
probable cause to believe that a crime had been commit- 
ted, the court refused proper instructions tendered by 
the defendant. It is insisted that, as probable cause 
is a question of law and fact, the court should have 
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fully told the jury specifically what facts would con- 
stitute probable cause, and the failure to do so, and at 
the same time refusing instructions requested by the 
defendant, was prejudicial error. In this connection 
it is complained that the hypothetical question asked 
the physician assumed that the plaintiff had under- 
gone a severe mental strain, and the defendant insists 
that that fact nowhere appears in the record. We 
cannot agree with the defendant upon that point. If 
the jury found that the plaintiff, when she was informed 
of her arrest, fainted and fell to the floor, that fact 
and others appearing in the record might have justified 
the jury in deciding that the plaintiff had undergone 
severe mental strain. The plaintiff objected to riding in 
the patrol wagon and was not compelled to do so. She 
walked with the police officer three or four blocks to the 
police station, and was not confined in a cell, but re- 
mained in a waiting room. She was allowed to go home, 
and was required to return to the police station the 
next day, which she did, and after an hour or two was 
allowed to go until called for. It is said in the brief: 
“Such an experience might, in some persons, cause a 
great. mental] strain; in others, it certainly would have 
no such effect, and the court cannot assume, without 
any evidence whatever, that the plaintiff belongs to 
one class or to the other.” Of course, it is not a trifling 
matter to arrest a woman of good character upon a 
charge of grand larceny and restrain her for hours 
where criminals congregate. From the evidence above. 
quoted the jury might find that it quite seriously af- 
fected the plaintiff. 

It is insisted that the fact that the jury upon this 
evidence returned a verdict for $10,000 damages is 
of itself enough to show that the jury generally was 
ruled by passion and prejudice. The trial court found 
that the damages were exaggerated by the jury and re- 
quired the plaintiff to remit one-half of the verdict, 
and this, it is said, shows that the trial court considered 
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that the jury acted from prejudice. The task of esti- 
mating damages in such a case is a difficult one. There 
is no exact rule by which damages can be computed. 
Different minds might come to different conclusions, 
The theory of the law is that ordinarily a jury is more 
competent than the court to estimate such damages. 
When it is clear that the damages allowed by the jury 
cannot be supported by the evidence, the court will re- 
quire a remittitur. The fact that a juror errs in his 
judgment is not such conclusive evidence of prejudice 
as to admit of no other conclusion. 

The brief is a thorough discussion of the case and sug- 
gests some other minor points of objection to the judg- 
ment, but we think they are not of such a nature as to 
require an extensive discussion, in view of the unusual 
length of this opinion. Some of the questions presented 
are not free from difficulty; but, on the whole, we can- 
not say that there is any such prejudicial error in 
this record as to require a reversal, except in the amount 
of the verdict. 

The principal allegations of indignities and ill treat- 
ment which the defendant caused the plaintiff to suffer 
are not supported by the evidence. The jury must have 
been misled in considering these allegations which led 
to a verdict for a larger amount than the evidence will 
warrant. The evidence will not justify a verdict for more 
than $3,000. 

The judgment of the district court is therefore reversed, 
unless the plaintiff enter a remittitur for $2,000 from 
the judgment. If such remittitur is entered within 
30 days, the judgment will be. 

AFFIRMED. 
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1, Replevin: JupGmMeENT. Section 7833, Rev. St. 19138, provides that, 
when the finding is for the defendant in an action of replevin, the 
judgment shall be “for a return of the property or the value there- 
of in case a return cannot be had.” The “value thereof” is instead 
of a return of the property when a return cannot be had, and 
should be the equivalent of the property itself as it was at the 
time of the trial. 

: Appeal: Bonn: Damaces. If, upon appeal to this court, 

such judgment is affirmed, and the property is returned to the 

defendant pursuant to such judgment, in an action upon the ap- 
peal bond the plaintiff cannot recover damages occurring prior to 
the original judgment. 


AprreaL from the district court for Webster county: 
Harry S. Duncan, Jupcn. Affirmed. ~~ 7" 

L. H. Blackledge, for appellant. 

Bernard McNeny, contra. 

SEDawicKk, J. 

This action is upon a repleyin bond.- It was once 
before in this court, and in the first opinion the judg- 
ment of the district court was affirmed. 92 Neb. 354. 
Afterwards, upon rehearing, it was reversed and the 
cause remanded. 94 Neb. 194. There has since been 
a trial in the district court and the case is again ap- 
pealed. 

In this last trial the court instructed the jury to find 
for the plaintiff the amount that the jury in the first 
trial found as damages, together with the costs of the 
first trial, and then instructed the jury that the only 
question for them to determine was whether the prop- 
erty in question was damaged after the trial in the 
original replevin suit, and the amount of such damage. 
The plaintiff asked the court to instruct the jury that 
they should find all damages which “occurred while 
the property was in the possession of the Clark Imple- 
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ment. Company or its agents from the time it was 
taken in the replevin suit * * * to the time of 
the offered return” of the property. The court in several 
different instructions made it plain to the jury that they 
should not allow any damages to the property in this 
suit upon the bond, which damages occurred before 
the trial of the replevin suit. This was upon the theory 
that the defendants in replevin must upon the trial re- 
cover any damages that have occurred to the property up 
to that time, and this is the principal, if not the only 
substantial, question that is presented in this record. 
The statute provides that, when the finding is for the 
defendant, the judgment shall be “for a return of the 
property or the value thereof in case a return cannot 
_ be had.” Rev. St. 1913, sec. 7833. The “value there- 
of” is instead of a return of the property when a re- 
turn cannot be had, and should be the equivalent of 
the property itself as it was at the time of the trial, 
that is, should be its value at the time of the trial, and, if 
it has been decreased in value by the action of the plain- 
tiff in replevying it, such loss of value would be damages 
which should be included in the judgment in favor of 
the defendant in replevin. The New York court has 
so decided under a similar statute; that is, the New 
York court construes the statute to mean that the value 
thereof which is to be recovered in case the property 
cannot be returned is the value at the time the property 
should be returned, that is, at the time the judgment is 
entered. The contention of the plaintiff in this case 
now is that he ought to be allowed to prove that as 
a matter of fact the jury did not take into consideration 
any damages to the property in their verdict in the 
original replevin suit. 

The trial court on this last trial has followed the 
decision of this court upon the former appeal, and the 
judgment is therefore , 

AFFIRMED. 

Letron, J., dissents, 
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Hamer, J., dissenting. 

I am unable to agree with the majority opinion. 
William F. Wallace, the defendant in the replevin suit 
and the plaintiff in this case, testified that there was 
taken from him a threshing machine. It was a 10- 
horse Russell engine, separator, blower, feeder, driving 
belt, water tank—a threshing machine outfit. It was 
returned to his shed, and he testified that he refused 
to receive it; also that the property was in bad condi- 
tion; that the cylinder was pitted where it had been run 
without oil and burned; that the driving wheels were 
broken; that the canopy top was torn; that the cylinder 
guides were a]l cut; that the axle on the water tank 
was broken; that the grain pan was warped, and where 
there was a strip of tin to separate the grain it had 
come loose, and nails had been driven in the separator 
along the side; that the driving belt was worn out and 
the other belts were badly worn; that the engine was 
not getting enough oil; that the man who was running 
it said that he tried to pump oil into it, but the cylinders 
were so worn that it would not take any effect; that 
they started about 9 or 10 o’clock in the morning to go 
234 miles, and it took until after 2 o’clock In the after- 
noon to go that distance; that it took a big tank of 
water and eight tanks besides to run the machine to 
‘town; that the property was not worth over $700; 
also that he offered to prove that he had had no access 
to the machine and engine, and that there was no 
opportunity to examine it from the time it was taken 
from him until it was offered back; that he did not 
know its actual condition till that time; that he offered 
to prove by a witness on the stand that the difference 
in the value of the outfit in controversy in the ‘replevin 
suit from the time it was taken from him’ until it was 
offered back to him was $1,200; that between the time 
when it was taken from him under the replevin pro- 
ceedings and the time when it was offered back it was 
kept in the possession of the Clark Implement Company 
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and its agent, Eli H. Cox, and away from him, and 
without his having any access or means of access to 
it, or any knowledge or means of knowledge of its 
condition, and that the actual condition at the time it . 
was tendered back was not known to him, and that the 
condition at the time of the trial of the replevin suit 
could not be ascertained by him; that the said Clark 
Implement Company and its agent, Cox, concealed the 
fact of the damage and injuries from him, so that he 
did not know the same. This is the third time this 
case has been before this court. 

The action is one brought upon a replevin bond by 
the successful defendant in a replevin suit. The ma- 
chine, when returned, was in so badly a damaged con- 
dition as to give the defendant in the case the option of 
rejecting it and suing for its value on the bond. Upon 
the trial of the replevin suit the jury, found that the 
defendant (plaintiff herein) was the owner and entitled 
to the possession of the property, and that, at the time 
the property was taken under the writ, its value was 
$2,000, and that defendant had sustained damages by the 
wrongful taking and using of said property in the sum 
of $404.50, and costs $121.60. Upon the trial of the ac- 
tion on the replevin bond, there was a verdict and judg- 
ment for the plaintiff in that case for $2,686.33. The judg- . 
ment was first affirmed (92 Neb. 354) upon condition 
that plaintiff remit from the judgment the sum of $404.- 
50. The badly damaged condition of the property con- 
trolled the views of the majority. It was said: “Our 
statute does not provide that the property shall be re- 
turned in the same condition as when taken, as in some 
states, but the holding is practically uniform that such a 
statute is not necessary, aS we have in effect held. Some 
of the authorities containing these views we here cite, 
but without quoting from any.” The citations are: 
“Kickhoff v. Bikenbary, 52 Neb, 382; Berry v. Hoeffner, 
56 Me. 170; Parker v. Simonds, 8 Met. (Mass.) 205; 
Capital Lumbering Co. v. Learned, 36 Or. 544; Childs 
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v. Wilkinson, 15 Tex. Civ. App. 687; Fair v. Citizens 
_State Bank, 69 Kan. 353; Douglass v. Douglass, 21 Wall. 
(U. 8.) 98; Pittsburgh Nat. Bank of Commerce v. Hall, 
107 Pa. St. 583; 34 Cyc. 1551, 1552; Cobbey, Replevin 
(2d ed.) sec. 1182; Wells, Replevin (2d ed.) sec. 422; 
Shinn, Replevin, sec. 679”’—-which we have examined. 

It was then said that the judgment of the district 
court would be reversed and the cause remanded, unless 
the plaintiff within 60 days from the rendition of the 
order remitted from the judgment $404.50 as of the 
date of the judgment: “Ff such remittitur is filed, the 
judgment of the district court for the sum of $2,121.60, 
with interest at 7 per cent. on $2,000 from the 19th 
day of July, 1969, will be affirmed, but at the costs of 
the appellee.” 

Judge Sedgwick dissented from the above opinion, 
and he claimed in his dissent that the plaintiff was not 
justified in refusing ‘to accept the property when it 
was returned. He claimed that the petition and the 
evidence failed to make a case for the plaintiff, because 
they did not allege or prove that there was any other 
or different damage than that which the jury allowed in 
their verdict. He stated that no reason was given for 
refusing a return of the property: “The evidence and 
the rulings of the trial court show plainly that the 
court tried the case upon the incorrect theory that 
this plaintiff would he justified in refusing to receive 
a return of the property if he could show that the 
property was not in the same condition when it was 
returned as it was when it was replevied, without 
regard to the fact that he had been allowed $404.50 
because of the change in the condition of the property.” 
Judge Sedgwick’s contention was: “If the property 
replevied is delivered to the plaintiff and the plaintiff has 
damaged the property in any way while so in his pos- 
session, there seems to be no doubt that the defendant 
may upon the trial of the replevin action recover such 
damages.” Judge Sedgwick’s view is clearly apparent 
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when he says: “If he (plaintiff) fails to return the 
property at once, and retains it, and the property is 
damaged in his possession while he retains it after the 
judgment in replevin, a different question is presented, 
which is not involved in this case.’ He was then of 
the opinion that the judgment of the district court 
should be reversed. The majority opinion affirmed it. 

The case was heard on rehearing before this court, 
and Judge Rose delivered the majority opinion. 94 Neb. 
194. It was said in the third paragraph of the syllabus: 
“Deterioration in the value of replevied property, while 
it is unlawfully detained, does not alone justify the 
owner in refusing to accept it, when returned in due 
time pursuant to a judgment in replevin, damages to 
the property after the rendition of such a judgment 
* being recoverable in an action on the replevin bond.” 

If I understand this aright, it. is contended that be- 
cause the property may be returned it must be received. 
The condition apparently is that in any event the prop- 
erty must be received, and then if it is not in the same 
condition that it was when taken there must be another 
law suit, and this last case must be brought upon the 
replevin bond. In this case the property in controversy 
was the threshing machine and a traction engine. In 
the first opinion Judge Reese calls attention to the 
damaged condition of the machine. It will be readily 
understood that an old, worn-out threshing machine 
would be of very little, if any, value, and a_ badly 
damaged traction engine would only be junk. The 
contention apparently is that the strict letter of the 
statute must be followed, and that, in any event, when 
the machine is returned, however badly injured it may 
be, the party from whom it was taken is bound to accept 
it. That does not seem to me to be good law or good 
business. 

While the judgment of the district court was affirmed 
in the opinion delivered by Judge Reese, and it seems 
to have been held in that case that the damaged condition 
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of the threshing machine and engine was a good reason 
why they should not be received when tendered by the 
plaintiff in that case to the defendant therein, yet by the 
time the same case was reached on rehearing it was held, 
Judge Rose delivering the opinion, that the damaged 
condition of the threshing machine and engine furnished 
no sort of good reason for not receiving them, and that 
the defendant in that case was bound to receive the same 
old threshing machine and engine when tendered, no dif- 
ference how much they had been injured since they 
were taken away from the defendant, and regardless 
of the circumstances under which they might have been 
kept out of sight of the defendant, and regardless of 
the circumstances surrounding the transaction and 
the trial, and without reference to the defendant know- 
ing their condition, and that the statute contemplated 
nothing else except that the battered old threshing ma- 
chine, though only fit for kindling wood, and the burned- 
out old engine, though only fit for the junk heap as 
old iron, must be received when offered to the defendant, 
and at any loss to him. In other words, this theory 
permits the plaintiff to take away from the defendant 
his property, to keep and use it up to the end of a 
long lawsuit, and then, when the plaintiff has lost the 
case, he may return the property which he has taken 
away and injured and rendered worthless, and he then 
is bound to receive it, whether or no, and is without 
remedy, except by bringing another lawsuit on the 
replevin bond, which may be attended by all the un- 
certainties and loss of time and money incident to 
any other lawsuit. 

Section 7833, Rev. St. 1918, refers to sections 7831 
and 7832, and says that the judgment in replevin “shall 
be for a return of the property or the value thereof in 
case a return cannot be had, or the value of the posses- 
sion of the same, and for damages for withholding 
said property and costs of suit.” Of course, where the 
property is very much deteriorated in condition, or 
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shrunken in value, this section, if it is to he strictly 
construed, cannot give relief. It should be considered 
in conjunction with the two sections to which it refers. 
In section 7831 it is provided that, if the property has 
been delivered to the plaintiff and judgment be rendered 
against him on demurrer, or if he otherwise fail to 
prosecute his action, the court on the application of 
the defendant shall impanel a jury “to inquire into 
the right of property and right of possession of the 
defendant to the property taken. If the jury shall be 
satisfied that said property was the property of the 
defendant at the commencement of the action, or if 
they shall find that the defendant was entitled to the 
possession only of the same at such time, then, and in 
either case, they shall assess such damages for the de- 
fendant as are right and proper; for which, with costs 
of suit, the court shall render judgment for the defend- 
ant.” . 

Section 7832 provides: “In all cases, when the prop- 
erty has been delivered to the plaintiff, where the jury 
shall find upon issue joined for the defendant, they 
shall also find whether the defendant had the right of 
property or the right of possession only, at the com- 
mencement of the suit; and if they find either in his 
favor, they shall assess such damages as they think 
right and proper for the defendant; for which, with 
costs of suit, the court shall render judgment for the 
defendant.” 

It will be noticed that each judgment referred to in the 
sections quoted is a judgment in a replevin suit. Neither 
of these sections seems to have the replevin bond in 
mind; yet the law provides for the replevin bond, and 
these sections are not complete, unless the provision 
of the Code with reference to the replevin bond is also 
to be kept in mind. Section 7827, relating to the bond, 
provides that the sheriff or other officer shall not de 
liver to the plaintiff the property taken until there has 
been executed by one or more sureties of the plaintiff 
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a written undertaking to the defendant in at least double 
the value of the property taken, “to the effect that the 
plaintiff shall duly prosecute the action and pay all 
costs and damages which may be awarded against him, 
and return the property to the defendant, ‘in case judg- 
ment for a return of such property is rendered against 
him.” Neither of the sections referred to specifically 
provides what shall be done in case the property is so 
damaged when it is returned that it is of little or no 
value. If a strict interpretation of these sections is 
to be given, then the defendant, although entitled to 
the property, is without remedy. In other words, if 
these sections quoted contain the sum of human knowl- 
edge on the subject, the injured defendant is utterly 
without prospect of relief. This can never have been 
intended, and no doubt the purpose of the section 
relating to the replevin bond is that damages may be 
recovered against the plaintiff in a proper case in 
which he has injured the defendant. 

In Lickhoff v. Fikenbary, 52 Neb. 332, it was stated in 
paragraph 3 of the syllabus: “A plaintiff in replevin 
against whom judgment has been rendered, must, in 
order to satisfy the judgment for a return of the prop- 
erty, return or offer to return the identical property 
replevied and not other property of like kind and value.” 
In Reavis v. Horner, 11 Neb. 479, it was held that a 
party might return a portion of the property, where 
its value had been separately ascertained, and tender 
the value of the remaining property. It is said in the 
body of the opinion in LHickhoff v. Eikenbary, supra: 
“There can be no doubt that in order to satisfy a 
judgment for the return of property the identical prop- 
erty must be tendered, in substantially the condition in 
which it was received.” In that case the property in 
controversy was lumber. After the property was re- 
plevied, the plaintiff went on with his business and 
proceeded to get other lumber. When he got beaten, 


it was decided that any sort of lumber would not do. - 
100 Neb.—39 
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It must be the same old lumber and in the same con- 
dition that it was when it was taken. 

In Berry v. Hoeffner, 56 Me. 170, it was held, as 
stated in the second paragraph of the syllabus: “If 
goods have been damaged since they were replevied, and 
while in the possession of the plaintiff in replevin, 
their mere restoration in a damaged condition will not 
be a compliance with the bond which requires them to 
be restored in like good order and condition as when 
taken.” 

In Massachusetts, by the statute of 1789 (Laws 1789, 
ch. 26, sec. 4), the proviso of the writ was: “And also 
to return and restore the same goods and chattels, in 
like good order and condition as when taken, in case 
such shall be the final judgment.” Afterwards the 
statute was amended, and as amended the language 
was, “to return the said property, in case such shall be 
the final judgment” (Rev. St. 1836, ch. 113, sec. 19); 
but no mention was made that the goods and chattels 
were to be restored in like order and condition. In 
Parker v. Simonds, 8 Met. (Mass.) 205, 210, it was 
contended that because of this change the plaintiff in 
replevin was not bound to restore the goods replevied 
in the same condition as when taken. The court held 
otherwise. 

To hold that in every case the damages found by a 
jury embrace al! damages which defendant may be 
entitled to will often result in injustice. To illustrate: 
Certain staple articles having a well-known market 
value are replevied. They pass from the possession 
of the defendant to that of the plaintiff, and while in 
plaintiff’s possession are so far removed from the de- 
fendant that he has no knowledge of their condition, 
presumably the plaintiff may be exercising proper 
care to preserve them. Upon trial of the case, how- 
ever, it is shown that the articles were the property of 
the defendant and properly in his possession. There- 
fore a verdict must be returned in his favor. Suppose 
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the market value of the articles has depreciated. De- 
fendant knows this fact, and offers proof of it in evi- 
dence. He is entitled to the verdict for damages, which 
shall include the depreciated value. He gets this. 
Plaintiff then returns the property. It had a value 
when taken from defendant of $10,000, so found by 
the jury. The same articles, because of the depreciation 
in the market value, are, though in good condition, 
worth at the time of the trial but $7,500. Suppose 
ordinary wear and tear incident to plaintiff’s use is 
$500. The jury makes the loss good by finding de- 
fendant’s damage to be $3;000. However, because of 
plaintiff’s neglect or failure to properly care for the 
articles returned, they have suffered a loss in value 
and are worth but $5,000. Defendant in the replevin 
suit must accept the goods worth $5,000. 94 Neb. 194. 
He has judgment for $3,000 and the loss of $2,000 in 
place of what the plaintiff wrongfully took from him 
worth $10,000. If defendant must suffer this, then here 
is a wrong without a remedy. Defendant is deprived of 
$2,000 through a fiction that he has recovered all dam- 
ages in the replevin suit. Such a theory is a fiction in 
any case where the defendant has no knowledge that the 
goods had been injured by more than the ordinary wear 
and tear. That is this case. 

In the case of Washington Ice Co. v. Webster, 125 
-U. S. 426, which was a suit on a replevin bond, Mr. 
Justice Blatchford used this language: “The principal 
argument on the part of the defendants in the present 
suit is that in the statute of Maine (Rev. St. 1857, 1871, 
ch. 96, sec. 11), which provides that, in a replevin suit, 
“f it appears that the defendant is entitled to a return of 
the goods, he shall have judgment and a writ of return 
accordingly, with damages for the taking and costs, 
_the words ‘damages for the taking’ mean all damages 
resulting from the taking and detention of the goods; 
that, if the defendant in replevin recovers judgment 
for a return of the goods replevied, he may, at his elec- 
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tion, have the damages which he has sustained by reason 
of the takisig and detention of them, to the time of such 
judgment, assessed in the replevin suit, or he may re- 
cover those damages in a suit on the bond, but cannot 
have both.” Judge Blatchford then said that the con- 
tention was “that, as the plaintiff in this suit failed 
to have such damages assessed in the replevin suit, he 
cannot recover them in the present suit. This point 
seems to us, at best, to be altogether technical, and not 
to be founded on any sound principle.” If I under- 
stand this, Justice Blatchford’ condemned the principle 
for which the majority opinion contends. I think the 
law is, and ought to be, that, if the facts are known 
to the plaintiff which relate to the alleged damages, the 
extraordinary damages must be considered at the time 
of the trial of the replevin case, and, if such damages 
are allowed, they should be put into the verdict; but, 
if there are damages to the property in controversy which 
occur after the trial, then such damages form a suffi- 
cient basis for an action on the replevin bond. The 
damages awarded in the replevin action should be con- 
clusive of all damages sustained prior to the trial of 
the replevin suit, unless there has been some sort of 
concealment or other sufficient cause that has pre- 
vented their discovery by the plaintiff. The principle 
of allowing litigants to get done at some time is rec- 
ognized in Reams v. Sinclair, 97 Neb. 542, wherein, - 
notwithstanding the prior judgment in the ejectment 
case by reason of plaintiff’s failure to show a_ legal 
title, he was permitted in the second suit to establish 
and quiet his title based upon the same defective in- 
strument which had resulted in his defeat in the for- 
mer action. 

In Ewald v. Boyd, 24 S. Dak. 16, the horse in con- 
troversy died. The judgment was rendered July 10, 
1907. On July 18, 1907, the defendant wrote to the 
plaintiffs, requesting them to come and get the horse. 
This request reached the plaintiffs on July 29. 1907. 
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One of the plaintiffs went to the defendant’s premises, 
and was told that the horse died about a week before 
out in the slough in the pasture. The plaintiff was 
not shown the body of the horse, but he was shown a 
mound where it was claimed the horse was_ buried. 
It was the contention of the defendant that, inasmuch 
as he had offered to deliver the horse after judgment 
and before plaintiffs came after it, and the horse had 
died through no fault of his, it worked a satisfaction 
of that part of the judgment awarding the plaintiff 
possession of the horse or its value. The court said: 
“After the judgment was entered, the defendant retained 
possession of this horse at his own peril. If he desired 
to protect himself against the alternative judgment for 
value of the horse, he was bound to return the horse to 
plaintiffs. Plaintiffs, if they saw fit, could allow their 
judgment to stand without issue of execution, desiring 
that a time would come when defendant would be un- 
able to turn over the horse, and they then be able to 
collect the alternative judgment which might be more 
than the horse was worth.” 3 

In Hinkson v. Morrison, 47 Ia. 167, there was an action 
brought on defendant’s redelivery bond, and defendant 
attempted to plead as a partial defense the death of one 
horse. The court said: “We think the defendant’s bond 
cannot be discharged pro tanto by showing the mere 
fact that one of the horses died. By the verdict his 
detention of the horse was found to be wrongful. His 
undertaking is absolute to return the property in as 
good condition as it was when the action was com- 
menced. His obligation is entirely different from that 
of a bailee rightfully in possession.” 

In Lillie v. McMillan, 52 Ia. 463, the plaintiff took 
possession of property pending the suit. The jury found 
for the defendant. One horse and one cow had died. The 
defendant elected to take the money judgment, and the 
court held that this was his right, not merely for the 
property that had died, but for all of it, 


614 NEBRASKA REPORTS. [Vou. 100 


Wallace v. Cox. 


In Capital Lumbering Co. v. Learned, 36 Or. 544, it 
was held, as stated in the second paragraph of the syl- 
labus: “Where, in replevin, plaintiff takes possession of 
the property, and judgment is rendered for its return, 
and it is of such a character that it can be moved, plain- 
tiff must seek defendant and there tender it to him in 
the same condition as when received, to avoid liability 
on his bond.” 

In Vallancy v. Hunt, 26 N. Dak. 611, it was held, as 
stated in the syllabus: “A party who desires to avoid 
the penalties of a redelivery bond in replevin must show 
a delivery or offer of delivery of the property within a 
reasonable time, in substantially as goed condition as 
when taken, and without material depreciation in value.” 

In Moran v. Plankington, 64 Mo. 387, it was held that 
the judgment in the first action is only a bar to the 
second action as far as the plaintiff knew, or ought to 
have known, of the facts in time to have included the 
omitted articles in such first action. 

In Schrandt v. Young, 62 Neb. 254, it is said in the 
syllabus: “The rule announced in Romberg v. Hughes, 
' 18 Neb. 579, that damages for detention may only be had 
where there is a return of the property, should be re- 
stricted to damages for deterioration or depreciation 
after the taking.” In the body of the opinion it was 
said: “If the property is injured or deteriorates in 
value after it is taken, a return does not make the de- 
fendant whole, because he does not get it in the con- 
dition in which it was, and, in order to be fully re- 
stored to his former position he ought to have the dif- 
ference in value as damages. This is universally rec- 
ognized, and such deterioration is considered a proper 
element of damage.” Commissioner Pound, who pre- 
pared this opinion, cited Hooker v. Hammill, 7 Neb. 
231; Shinn, Replevin, sec. 648. 

It would seem that the damages in a replevin suit 
should be compensation for the interruption of the de- 
fendant’s possession, the loss of the use of the goods 
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from the time of the taking under the writ of replevin 
until they are restored, and their deterioration in value 
within the intervening time. I think that the judg- 
ment of the district court is not sustained by the evi- 
dence, and that Teel v. Miles, 51 Neb. 542, should be 
overruled or modified. I think that the majority opinion 
is against a liberal interpretation of the statute, that 
it is against public policy, and that it is too technical. 


IN RE APPLICATION OF Max SELIcow. 
Max SELICOW, APPELLANT, v. HENRY W. DUNN, APPELLEE. 


FiLep DEcEMBER 19, 1916. No. 19589. 


1. Habeas Corpus: Revirw. Proceedings for a writ of habeas corpus 
are civil in their nature, and, under the present statute, can be 
brought to this court for review only by appeal. Petition in error 
is not the proper remedy. 


2. Score or Writ. A writ of habeas corpus is not allowed to 
correct errors of inferior tribunals. 
3. : RieHt To DiscHarce. If an inferior court has jurisdiction 


of the proceedings upon complaint of violation of a statute or 
ordinance, and has not determined the case, the defendant is not 
entitled to release upon writ of habeas corpus on the ground of 
alleged invalidity of such statute or ordinance, unless such in- 
validity appears upon the face of the proceedings, 


APPEAL from the district court for Douglas | county : 
Grorck A. Day, Jupcn. Affirmed. eae 


J. HE. von Dorn, for appellant. 
John A. Rine and W. C. Lambert, contra. 


SEDGWICK, J. 

The petitioner was arrested upon a complaint and 
warrant in the police court of Omaha, charging him 
with a violation of a regulation of the health commis- 
sioner. He applied to the district court for Douglas 
county for a writ of habeas corpus. A hearing was had 
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before the court, and upon the record and evidence the 
court denied the application and remanded the petitioner 
to the custody of the officer. The petitioner brought 
his case to this court for review. 

1. We first observe that the record is very much in- 
cumbered by an attempt to present the case by the 
petitioner both as an appeal and as upon a petition 
in error, counsel for petitioner apparently being in 
doubt as to the proper method of obtaining a review of 
the case. The petitioner is entitled to have his case 
reviewed in this court under the constitutional pro- 
vision, but the practice to be observed in obtaining such 
a review is regulated by the legislature. Formerly equity 
cases only could be brought to this court by appeal. All 
other cases, civil and criminal, were brought here for 
review by petition in error. This practice obtained 
without exception until the act of 1907 (Laws 1907, 
ch. 162). Shortly before the passage of that act, this 
court had decided that “the judgment of a district 
court in a proceeding in habeas corpus will not be re- 
viewed by this court on appeal” (Jn re Greaser, 72 Neb. 
612), but the act of 1907 provides that all proceedings 
to obtain a reversal in this court, “except judgments 
and sentences upon conviction for felonies and mis- 
demeanors under the Criminal Code,’ shall be by ap- 
peal, and under that act it was decided: “Under the 
provisions of chapter 162, Laws 1907, providing for 
appeals to the supreme court, only judgments and sen- 
tences upon convictions for felonies and misdemeanors 
under the Criminal Code may be brought to this court 
by petition in error.” Brandt v. State, 80 Neb. 843. The 
prosecution in that case was for a violation of an ordi- 
nance of the city of Hastings, and it was held that, 
even in ‘such case, an appeal is the proper method of 
obtaining review in this court. Proceedings in habeas 
corpus have always been considered in this state as 
civil, and not criminal, in their nature. In re Van 
Sciever, 42 Neb. 772. In that case it was held that the 
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method of obtaining review was by petition in error, 
but under the practice at that time that rule applied 
to all cases, civil and criminal, except suits in equity. 
Again, in State v. Decker, T7 Neb. 33, it was decided 
that “the procedure to obtain a review in this court of 
a final order made by a district court or judge in a 
proceeding in habeas corpus must be such as is required 
to be followed for a like purpose in civil actions,” and 
it was said that sections 483 and 515 of the Criminal 
Code (Rev. St. 1918, secs. 9124, 9185) “are not appli- 
cable to such actions as the present (habeas corpus), and 
this court is therefore without jurisdiction.” Section 
3875 (Rev. St. 19138, sec. 9269) of the habeas corpus act 
was not mentioned in that decision, and although that 
section relates specifically to habeas corpus proceedings, 
and provides that habeas corpus proceedings “may be 
reviewed as provided by law in criminal cases,” and had 
been in force for very many years when the statute of 
1907 was enacted, and had been recognized and enforced 
by this court (Atwood v. Atwater, 34 Neb. 402), it must 
now be considered that the legislature in the act of 1907 
modified this section as well as others at that time in 
force, and that now the only method of obtaining a re- 
view in this court in habeas corpus proceedings is by 
appeal. 

2. There are 33 assignments of error in the appellant’s 
brief, and among them it is assigned that the court erred 
in holding that the complaint filed against the petitioner 
stated an offense against the laws of the state of Ne- 
braska. The complaint was in the police court of the 
city of Omaha. It alleged that the defendant did “dis- 
obey rules of the health commissioner in permitting 
children under 12 years to enter his show house during 
epidemic of fever, contrary to the city ordinances of 
the city of Omaha in such cases made and provided, 
and against the peace and dignity of the state of Ne- 
braska.” The complaint is quite informal, and _ per- 
haps lacks some of the necessary allegations in charg. 
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ing such an offense. Upon this complaint a warrant was 
issued which was less formal in charging the offense than 
was the complaint. On this warrant the defendant was 
arrested and brought before the court. No objection 
was made in the police court to the complaint or the 
warrant, so far as this record shows. The defendant 
immediately applied to the district court for a writ of 
habeas corpus. The district court appears to have taken 
a large amount of evidence in regard to the ordinances 
of the city, and the regulations of the board of health, 
and other similar matters. The district court should 
have inquired whether the police court had attained 
jurisdiction of the defendant, and that would have de- 
termined the relator’s right to a writ of habeas corpus. 
“A writ of habeas corpus is not a proceeding to correct 
errors.” In re Balcom, 12 Neb. 316. “The writ of habeas 
corpus is not a corrective remedy, and is never allowed 
as a substitute for appeal or writ of error.” State v. 
Crinklaw, 40 Neb. 759. In re Langston, 55 Neb. 310; 
Michaelson v. Beemer, 72 Neb. 761. A person restrained 
under an unconstitutional law will be discharged on 
a writ of habeas corpus. Ex parte Thomason, 16 Neb. 
238. In this last case a preliminary examination was 
had, and the accused was held to await the action of 
the grand jury. He failed to give bail, and was re- 
manded to jail, and applied to this court for a writ of 
habeas corpus. In In re Application of McMonies, 75 
Neb. 702, it was held: “The writ of habeas corpus will 
lie to relieve the relator therefor from arrest and deten- 
tion for the violation of the provisions of a void munici- 
pal ordinance.” In that case there had been no trial in 
a court of original jurisdiction. The opinion does not 
show whether the question of the validity of. the ordi- 
nance, under which the prisoner was held, had been 
submitted to and determined by the justice. The ground 
of the decision is that .the validity of the ordinance in 
question had just been determined by this court, and had 
been held to be invalid for the reason that the village 
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board had no power to enact such an ordinance, and it 
was held that, it being conceded that the ordinance 
was void, the relator was entitled to his discharge upon 
a writ of habeas corpus. In the case at bar the validity 
of the regulation of the board of health and its force 
and effect depend upon the construction to be given to 
various statutes of the state, and an ordinance of the 
city of Omaha. If the proceedings upon which the 
health officers were acting were void, that fact did not 
appear upon the face of the complaint or the warrant, 
and the question of the validity and force of those reg- 
ulations was a matter of defense before the police 
magistrate. The errors of, that court, if any, could be 
corrected by a reviewing court, not by proceedings in 
habeas corpus. It follows that the errors assigned upon 
the rulings of the district court in receiving and ex- 
cluding evidence and other similar matters are im- 
material here. 
The judgment of the district court is right, and is 
. AFFIRMED. 


STATE, EX REL. Nora M. DEBout, APPELLANT, v. Ipa M. 
KELLY, APPELLEE. 


FILED DECEMBER 19, 1916. No. 19596. 


1. Insurance: FRATERNAL SocIETIES: ELECTION oF OFFIcEeRS. The 
supreme authority of a fraternal, beneficiary society, which is by 
the constitution of the order made the “judge of election and 
qualification of its officers,’ may at the same meeting, and im- 
mediately after an election of an officer is declared, reconsider 
the election and take another ballot, if the first election is the 
result of fraud or mistake and irregularity, and generally it is for 
the voters themselves in such cases to determine the question of 
fraud or mistake. 

2. : In such a case, if it appears that the ques- 
tion of fraud or mistake is raised in good faith and is determined 
by the voters themselves, the courts will not interfere and déclare 
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that the supposed fraud or mistake was not of sufficient impor- 
tance to justify the action of the voters. 


3. : : : Recorps. If the regular record of the pro- 
ceedings of such an order is not impeached in the pleadings, nor 
directly attacked, without objection, in the evidence, the minutes 
kept by the proper officer and duly certified will control. 


: One who is formally presented as a can- 
didate upon the final ballot, and is voted for without protest on 
her part, cannot afterwards object that such ballot was without 
authority, and that she is entitled to the office by the former bal- 
lot which was set aside by the action of the qualified voters. 


APPEAL from the district court for Douglas county: 
Witiis G. Sears, Juper. Reversed, with directions. 


John J. Sullivan and Arthur F. Mullen, for appellant. 
Jefferis & Tunison, contra. 


SEDGWICK, J. 

The Supreme Forest, Woodmen Circle, as defined by 
its constitution, is “a secret, fraternal, beneficiary and 
benevolent order.” Its constitution provides that the 
regular election of officers “shall take place in 1915 at 
the biennial meeting of the Supreme [Forest and every 
four years thereafter.” One of the officers to be elected 
was “Supreme Banker,” which office had been held by 
this respondent for several years. The “Supreme Bank- 
er” was paid a salary of $1,500 per annum. A ballot 
was taken, and the respondent was declared elected. 
Afterwards some question was raised as to the ballot, 
and another ballot was taken and the relator declared 
elected. The respondent refused to surrender the office, 
and this action was brought. The respondent insists 
that the first ballot was regular, and that the electors 
had no power to disregard it and take another ballot. 
The trial court found for the respondent and dismissed 
the action, and the relator has appealed. 

The constitution of the order contains this provision: 
“Tt (the Supreme Forest) shall be the judge of election 
and qualification of its officers and members and estab- 
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lish rules for their government.” It also contains the 
provision: “No reconsideration of a ballot shall be had 
after the guardian has announced the result thereof.” 
These two provisions might be considered as inconsist- 
ent, if it were not for the fact that the former is a gen- 
eral provision of the order, and the latter is a special 
provision in the rules of the order in regard to appli- 
cation for membership, and must, therefore, to avoid 
inconsistencies, be construed as applying to these mat- 
ters only. The power of this Supreme I*orest to recon- 
sider the election of an officer in the same meeting at 
which the election was held is very much discussed 
in the briefs, and it appears to be generally held that, 
if the election is questioned for some irregularity or 
mistake in the procedure, and not for the purpose of en- 
abling the electors to change their vote, such a body 
may reconsider the election, even without a special pro- 
vision in its constitution making it the judge of the 
election of its officers. Some authorities have held that 
such an election cannot be reconsidered for the purpose 
of enabling the electors to change their votes and elect 
another person after a qualified person has been elected 
and accepted the office. 

If such an election is the result of fraud or mistake, 
it may be reconsidered by a majority of those entitled 
to participate therein, and generally it must be for the 
voters themselves to determine the question of fraud or 
mistake. If it is unanimously conceded by ‘those par- 
ticipating in the election that there has been such fraud 
or mistake as to require another ballot to determine 
the will of the voters and another ballot is immediately 
taken accordingly, it is not the duty of the courts to 
interfere and declare that the supposed fraud or mis- 
take was not of sufficient importance to justify another 
ballot. ff the person afterwards complaining partici- 
pates in the second ballot without protest and apparently 
at the time acquiesces in the result, it ought to be con- 
clusive that the: fraud or mistake in the first ballot was 
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sufficient to justify the taking of another ballot, and 
that the result of the second ballot expressed the real 
will of the voters. ; 

There is some evidence which by itself would tend to 
indicate unfair practice in the second ballot and arbi- 
trary action on the part of the presiding officer, in which 
she was encouraged by some of the electors; but the 
correctness of the official records of the proceedings 
is not challenged in the pleadings, and there is no direct 
attempt in the evidence to amend or modify the official 
minutes of the proceedings. These minutes recite that 
two candidates for the office, the relator and the respon- 
dent, were nominated. A ballot was taken, and the tel- 
lers announced. that 63 votes were cast, that the relator 
received 31 and the respondent received 32 votes. The 
presiding officer then announced: “Sovereign Kelly re- 
ceiving the higher number of votes, you have elected 
your present banker, Ida M. Kelly, to serve as banker 
for the next four years.” The respondent accepted the 
election, whereupon a delegate announced: “There were 
only 63 votes cast when there should have been 65.” 
One of the delegates announced that they found a blank 
ballot, and the presiding officer declared: “If there is 
anything that concerns the ballots, they should call the 
attention of the convention to it, so if it is not a legal 
ballot another ballot may be taken.” A delegate in- 
quired whether anyone had a right not to vote, and the 
presiding officer then announced: “What is the pleasure 
of the convention? JI think the roll should be eall..l 
and see if there are 65 votes. I will ask that we com- 
mence with Sovereign Toomey and count.” The record 
recites that “this count showed that there were 64 pre- 
sent who were entitled to vote.” A delegate then an- 
nounced that she believed that “Mrs. Kelly would wish 
the ballot correct,” and moved that “we reconsider the 
ballot.’ The motion was seconded. The question was 
then raised whether the former ballot was valid, there 
being one blank ballot, and the presiding officer announ- 
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ced: “Every one must vote, unless excused by the con- 
vention.” A delegate then asked, “Can you reconsider 
a ballot after it has been announced by the Supreme 
Guardian?” and the Supreme Guardian, as presiding 
officer, stated: “I would say that the chairman of the 
tellers did not report the blank until after it was an- 
nounced. If there is anything wrong, the chairman of 
that committee should so announce it, so that this con- 
vention may say how the ballots were cast. But it 
was not announced until after I announced the election.” 
The presiding officer then put the motion whether the 
former ballot shouldbe reconsidered, to be determined 
by a rising vote. The vote was taken, and it was an-. 
nounced that there were 36 in favor of the ballot being 
reconsidered, and the motion to reconsider was declared 
carried. The presiding officer announced: “Now: you 
will prepare your ballot for Supreme Banker. The candi- 
dates are Ida M. Kelly and Nora DeBolt, and all must 
vote.” A delegate requested that the candidates be in- 
troduced, “so that every one might know which ones 
they were.” That was then done by the presiding officer, 
who introduced the relator and the respondent, respec- 
tively, as the two candidates. The vote was then taken, 
and the tellers announced that there were 64 votes cast, 
and that the relator received 33 votes and the respondent 
received 81 votes, and the presiding officer announced: 
“You have by your votes elected sovereign Nora DeBolt 
for Supreme Banker.” The respondent then announced: 
“T want to congratulate Sovereign DeBolt, and assure her 
that, if she is banker, she wil have my hearty co-oper- 
ation in her work.” The relator then formally accepted 
the office. 

It is then established that, immediately after the re- 
sult of the first ballot was announced, one of the electors 
raised a question as to the regularity of the election, 
and a motion was made to take another ballot. This 
motion was declared adopted and another ballot ordered. 
It was then declared that there were two candidates, 
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and this respondent was formally introduced as one of 
the two candidates to be voted for. By so offering her- 
self as a candidate she again submitted her claims to the 
voters. She must have done this voluntarily, since 
there is nothing to the contrary in the record of the elec- 
tion, nor in any evidence offered at the trial. She 
could not thus avail herself of the chance of a favor- 
able vote, and afterwards repudiate the result. It 
is not denied that the votes were correctly counted, and 
that the relator received a majority and was duly de- 
clared elected. 

The judgment of the district court is reversed and the 
cause remanded, with instructions to enter a judg- 
ment for relator as prayed in the information. 


REVERSED. 
Lerron, J., not sitting. 
Fawcett, J., dissents. 


HAMER, J., dissenting. 

This is the case where they had two ballots. On- the 
first ballot Kelly was elected; on the second ballot De- 
Bolt was elected. I do not like this system of double 
ballots. I am not satisfied that there was any legal 
right to take the second ballot. It may have been a 
scheme concocted in the interest of DeBolt. I have 
seen irregularities in conventions where that sort of 
thing seemed to be done, and I do not like to be com- 
pelled to adopt it in an election in a fraternal insurance 
society. The voting of one blank ballot ought not to be 
enough to set aside an election. If not, Kelly has been 
elected, and she should be allowed to hold the office. 
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STATE, EX REL. WILLIAM GANTZ BT AL., APPELLANTS, V. 
DRAINAGE DISTRICT ET AL., APPELLEES. 


FILED DECEMBER 19, 1916. No. 19646. 


1. Statutes: TITLE or AcT: VALipITy. The title of the act (Laws 1911, 
ch, 145), “An act to amend section fifteen (15), article five (5), chap- 
ter eighty-nine (89) of the Compiled Statutes of Nebraska 1909, re- 
lating to drainage districts, and to add additional sections to said 
law, and to repeal said section fifteen (15), as heretofore existing,” 
is broad enough to admit of legislation germane to the subject- 
matter of the act amended, and not inconsistent with the provisions 
of that act. 

The section numbered 44 in this act of 
1911 (Rev. St. 1913, sec. 1914) is germane to the original act (Laws 
1907, ch. 153), and is not inconsistent with section 20 of the original 
act, and is not unconstitutional. 

3. Drainage Districts: ORGANIZATION: ELectTions. Under section 1872, 
Rev. St. 1913, “Any corporation, public, private, or municipal, own- 
ing or having an easement in any land or lot, may vote at such 
election, the same as an individual may.” It was not intended to 
allow double representation of any part of the lands in the district. 
The easement for which votes may be cast must be of a substantial 
nature, analogous to ownership. It must include possession under 
a record right. Landowners cannot be allowed to represent in the 
election the acres of land lying in a highway which is regularly 
established. 

4, : i Exclusive possession and a record right of 
possession and use of the land indefinitely is an easement equivalent 
to ownership for the purpose of this statute. 


5. : : : RatiFication, If parties who assume to 
vote for a railroad company or for a county or township are not 
formally authorized, their acts may afterwards be ratified by the 
proper authorities. In an action in which the public authorities 
represented by such agents are not parties, a general allegation 
that such agents ‘‘were not authorized” pleads only a conclusion. 


6. Quo Warranto: Scope oF STATUTE. Quo warranto under our statute 
(Rev. St. 1913, sec. 8328) is intended to prevent the exercise of 
powers that are not conferred by law, and is not ordinarily available 
to regulate the manner of exercising those powers. 

7. Drainage Districts: OrGANIZATION: Quo Warranto. lf the election 
held under section 1914, Rev. St. 1918, results in rejecting the prop- 
100 Neb.—40 : 
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osition to proceed with the work under the plans and details pro- 
posed, the directors have no power to proceed further to carry out 
those plans and details, and quo warranto is the proper remedy to 
test the result of such election. 


APPEAL from the district court for Merrick county: 
FREDERICK W. Butron, JupGe. Reversed. 


Eimer E. Ross and Prince & Prince, for appellants. 
H. M. Morse and Martin & Bockes, contra. 


SEDGWICK, J. 

A petition was filed with the board of supervisors of 
Merrick county for the formation of a drainage district 
in that county under the provisions of article V, ch. 19, 
Rev. St. 1913. The board of supervisors having acted 
upon the petition as the statute contemplates, an elec- 
tion was called, which resulted in favor of the formation 
of the district and the election of a board of directors, 
who duly qualified. The board of directors then caused 
plans and specifications to be made for the construction 
of the drainage ditches, and estimated that the cost 
thereof would be $16,698. Thereupon an election was 
called under section 1914, Rev. St. 1913, to determine the 
question of proceeding with the work and incurring the 
necessary expense thereof. The election was held, and it 
was declared by the canvassing board that the result of the 
election was in favor of proceeding with the proposed 
plan of drainage. Whereupon this action in quo war- 
ranto was brought in the district court for Merrick 
county against the drainage district and the directors 
thereof to require the directors to answer “by what 
authority or warrant they claim to proceed further in 
the premises in the prosecution of said enterprise,” and 
for a judgment that the election so held “resulted in 
the defeat of said proposition.” The prayer of the peti- 
tion continued: “And that it be further adjudged by 
the court that the said board of directors have no fur- 
ther authority to proceed except to certify a tax levy 
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to pay the necessary expenses incurred up to and in- 
cluding said election.” The defendants filed a genera] 
demurrer to the petition, which was sustained, and the 
action dismissed, and the relator has appealed. It is 
contended that quo warranto is not the proper remedy 
in such case, and that section 1914 is unconstitutional 
and void. 

1. The petition, after relating the facts above recited, 
alleges that the canvassing board of the election found 
that the total number of the votes cast was 9,132, and 
that 4,703 votes were in favor of proceeding with the 
proposed plan of drainage, and 4,429 votes were against 
so proceeding, and declared that the majority in favor 
of proceeding was 274. It was further alleged that 
349 votes were cast in favor of the proposition as rep- 
resenting the number of acres of land in the right of 
way of the Union Pacific Railroad Company, that those 
votes were cast by the station agent at Clarks, and that 
he was not authorized to act for the railroad company 
in the premises, and that the total number of acres in 
the right of way of the railroad company, within said 
district, was not more than 150 acres, and that “all 
parties voting in favor of said proposition and having 
lands through which the right of way of said railroad 
company extended within said district, such party, 
or parties, voted the entire tract, or government sub- 
division, of land, and counted the acreage of the said 
right of way as the part of said subdivision, all of 
which they claimed to own, and cast such number of 
votes therefor as included the land therein owned by 
them and the said right of way; that approximately 
100 votes were thus cast by said landowners in excess 
of the land actually owned by them, or in which they 
had any right, title, or interest entitling them to cast 
_ any vote or votes therefor, and were counted and in- 
cluded in the return favorable to said proposition.” 
It it also alleged that 280 votes were cast in behalf of 
Merrick county as rcyresenting the number of acres of 
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land claimed to be within the highways in said district 
and used for road purposes; that the party who cast 
such votes was not authorized, and that the “owners 
of the real estate in said district yoted the full number 
of acres of land by them respectively held without 
any deductions for road purposes as they were of right 
authorized to do, and that the total number of acres in 
said district used for road purposes and not voted by 
the owners did not exceed 50 acres.” 

If these allegations were true, there was no majority 
of legal votes in favor of the proposition, and the prop- 
osition was not adopted by the voters. The statute 
provides: “Any corporation, public, private, or munic- 
ipal, owning or having an easement in any land or lot, 
may vote at such election, the same as an individual 
may.” Rev. St. 1913, sec. 1872. The legislature took 
notice of the fact that the public highways and the right 
of way of transportation companies would be benefited 
by drainage. It was intended to make them respon- 
sible for their proportion of the expense of the improve- 
ment (Rev. St. 1913, sec. 1830), and to allow them a 
share with the individual landowners in such control 
as was given to interested parties. This purpose and the 
nature of these public interests affected must be con- 
sidered in ascertaining the meaning of the language 
used by the legislature: “Any person may cast one 
vote on each proposition to be voted on for each acre 
of land or fraction thereof and for each platted lot 
which he may own or have an easement in, as shown 
by the official records of the county where the land or 
lots may be.” Rey. St. 1918, sec. 1872. It was not 
intended by the use of the words “which he may own 
or have an easement in” to allow double representation 
of a part of the lands in the district. The ownership 
.must be complete; that is, there must’be title and the 
right of possession. The easement must be of the sub- 
stantial nature of a railroad company’s easement in 
its right of way, or of the public i> the highways; that 
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is, it must include possession under a record right. 
Therefore landowners could not be allowed to represent 
in the election the acres of land-lying in a highway which 
is regularly established, or in the right of way of the 
railroad company. While the public, or railroad com- 
pany, does not have absolute title to such lands, it has 
exclusive possession, and has the record right to pos- 
session and use thereof indefinitely. This is an ease- 
ment equivalent to ownership for the purposes of this 
statute. 

The allegations that the “station agent at Clarks” was 
not authorized to cast the votes of the railroad com- 
pany and that “the party who cast such votes” for the 
county were “not authorized” are not sufficiently pleaded 
to amount to more than conclusions of the pleader. If 
these parties were not formally authorized, their acts 
might afterwards be ratified, and there is no allegation 
that this was not done. . 

The drainage act under which these ‘proceedings were 
had was enacted in 1907. Laws 1907, ch. 153. Section 
1914, Rev. St. 1918, is a part of the act of 1911. Laws 
1911, ch. 145. These two acts are incorporated in Rev. 
St. 1918, ch. 19, art. V, being sections 1866-1914. It 
is contended that section 1914 is unconstitutional, as 
it violates section 11, art. III, Const., which provides: 
“No bill shall contain more than one subject, and the 
same shall be clearly expressed in its title. And no 
law shall be amended unless the new act ‘contains the 
section or sections so amended, and the section or sec- 
tions so amended shall be repealed.” The act of 1907 has a 
very comprehensive title: “An act to provide for drainage 
districts to drain wet land, * * * and the rights, 
obligations and powers of such corporations, * * * 
and defining the duties and powers of public officials.” 
The amendatory act of 1911 is entitled “An act to 
amend section fifteen (15), article five (5), chapter 
eighty-nine (89), of the Compiled Statutes of Nebraska 
1909 relating to drainage districts, and to add ad- 
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ditional sections to said law, and to repeal said section 
fifteen (15), as heretofore existing.” Under this title 
any sections might be added that were germane to the 
original title of the act. After amending section 15 
and repealing the same, the act of 1911 adds several 
additional sections. One of these additional sections, 
which is numbered 44, provides: “In all districts here- 
after organized the board of directors, having first 
adopted detailed plans and specifications of the work 
proposed to be done, and made an estimate of the total 
cost of such contemplated improvement, and filed said 
plans, specifications and estimated cost with the county 
clerk of the county having the largest area of land, shall 
then publish a notice once each week for three weeks 
in a newspaper in each county, of an election to vote 
on the question of proceeding with such work and in- 
curring of the necessary liability, which election shall 
be held in all respects as other elections, provided for 
in this article.” * Section 20 of the original act of 1907 
is a definition of the duties of the directors after the 
district has been regularly organized. It begins with 
the provision: “Said board of directors shall employ 
such engineer, surveyor and other help as they may 
deem necessary and proper and shall proceed according 
to their best judgment to carry out such work of the 
character mentioned in paragraph one hereof, as_ they 
deem for the public health, convenience and welfare.” 
It is contetided that this authorizes the board of di- 
rectors to proceed with the work in accordance with the 
plans, specifications and details that they made out, 
and that as section 1914 limits the discretion of the board 
and requires that, after the plans and specifications and 
the details of the improvements are decided upon, the 
board cannot proceed to incur this expense without the 
consent of the taxpayers interested, it amounts to an 
amendment of section 20 of the original act, and, as it 
does not repeal that section, is a violation of the pro- 
vision of the Constitution above quoted. 
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Section 20 of the original act of 1907 will not bear 
this construction. It appears from a reading of the 
whole section that it was not intended to provide at 
what point in the proceedings the board should contract 
for construction and repair, but to provide how the 
board should act in making such contracts and proceed- 
ing with the work. Section 1914 is a very important 
provision. If, after the district is organized, it develops 
that the expense of the drainage would be so great and 
the difficulties connected with it so important as_ to 
render the whole scheme unadvisable, the authority to 
determine that question is very important and should 
rest with the owners of the property upon whom these 
burdens would fall. This provision is not necessarily 
inconsistent with the section of the original act defining 
the duties of the directors, and should not for that 
reason be held unconstitutional. , 

2. The statute provides: “An information may be 
filed against any person unlawfully holding or exercis- 
ing any public office or franchise within this state, or 
any office in any corporation created by the laws of this 
State, or when any public officer has done or suffered any 
act which works a forfeiture of his office, or when any 
persons act as a corporation within this state without 
being authorized by law, or if, being incorporated, they - 
do or omit acts which amount to a surrender or forfeit- 
ure of their rights and privileges as a.corporation, or 
when they exercise powers not conferred by law.” Rev. 
St. 1918, sec. 8328. 

It is said in State v. Scott, 70 Neb. 684: “Since the 
remedy by information in the nature of quo warranto 
is employed to test the actual right to an office or fran- 
chise, it seems that it cannot be extended to relieve 
against official misconduct which does not work a for- 
feiture of the office.’ It is contended that this is de- 
cisive of the case at bar. It is true that quo warranto 
under our statute is intended to prevent the exercise of 
powers that are not conferred by law, and is not ordi- 
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narily available to regulate the manner of exercising 
those powers. It is also manifest that, if the work is 
to be proceeded with, the directors are the proper offi- 
cers to exercise such powers. Section 1914, Rev. St. 
1913, provides: “If a majority of the votes at such elec- 
tion vote against proceeding and incurring the liability, 
then the board shall abandon the same, and shall there- 
upon certify to the county clerks a tax levy on all the 
tracts in the district by valuation, sufficient to pay all 
the liabilities of said district, and said levy shall be 
entered and collected as other general taxes, and used 
to pay said liabilities.” If the allegations of this com- 
plaint are true, a majority of the votes were against 
proceeding further and incurring further liability. It 
was then the duty of the board of directors to abandon 
the project, and they were without power to proceed with 
the project and incur further expense. They were at- 
tempting then to exercise powers which they did not 
possess under the law, and an information in quo war- 
“ranto was the proper remedy under the statute. 

We conclude that the court erred in dismissing the 
action without investigation, and the judgment is re- 
versed and the cause remanded for further proceedings. 


REVERSED. 


State of NEBRASKA, PLAINTIFF, v. SuPREME Forest, 
WooDMEN CIRCLE, ET AL., DEFENDANTS. 


Fitep DECEMBER 19, 1916. No. 19761. 


1. Insurance: FRATERNAL AssocrIATIONS: STaTe ContTRoL. The author- 
ities of the state, under our statute, are given such control of 
fraternal beneficiary associations as to require the state to see 
that the interests of the members of the association are not sacri- 
ficed by unauthorized usurpations of authority on the part of 
officers of the association. Under the circumstances in this case, 
this court has original jurisdiction of an action in the name of the 
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state brought by the attorney general, in behalf of the insurance 
board, to determine the jurisdiction and powers of the contending ~ 
officers of the association. 

: ForM oF GoVERNMENT. A fraternal beneficiary as- 
sociation must, under our statute, have a representative form of 
government, that is, the governing powers of the association shall 
be elected directly or indirectly by the members. The governing 
body in the defendant association, called the “Supreme Forest,” 
is so elected, and corresponds to the board of directors in an ordi- 
nary corporation. It is authorized to “enact laws for its own 
government and for conducting the business of the order generally.” 
Laws so enacted in harmony with the constitution of the associa- 
tion and statutes of the state are binding upon the association 
and its officers and members. 

The constitution of the order creates an 
executive council which is subordinate to the Supreme Forest. 
The council could not authorize a committee to conduct “the 
business of the order generally” without the approval of a specified 
number of the members of the Supreme Forest, and its attempt to 
do so is held invalid. 

: CoNsTITUTION: ConsTRUCTION. When the language 
of the controlling writing is at some point ambiguous, the practical 
construction by the parties themselves must control. 


ORIGINAL PROCEEDING by the State against the Supreme 
Forest, Woodman Circle, and others. Application for 
injunction. Injunction allowed. 


Willis E. Reed, Attorney General, for plaintiff. 


John J. Sullivan, Arthur F. Mullen, Stout, Rose & 
Wells, Brogan & Raymond, Jefferis & Tunison and. 
Frank H. Gaines, contra. 


SEDGWICK, J. 

The Supreme Forest, Woodmen Circle, is a fraternal 
beneficiary association with a large membership through- 
out the United States. The legislative body of the order 
is known as the “Supreme Forest,” and the constitution 
provides that it shall have original and appellate juris- 
diction in all matters pertaining to the general wel- 
fare of the order. The constitution also provides for 
. supreme executive council, and this council is given 


634 NEBRASKA REPORTS. [VoL. 100 


State v. Supreme Forest, Woodmen Circle. 


all power and authority of the Supreme Forest when 
that body is not in session, except as specified in section 
30 of the constitution. The chief officer of the Supreme 
Forest is called the supreme guardian, and the con- 
stitution provides that the supreme guardian shall also 
be a member of the supreme executive council. The 
Supreme Forest meets biennially, and at its last meeting 
elected the defendant Emma B. Manchester supreme 
guardian. She assumes, and now insists, that under the 
constitution she has the power and duty to “administer the 
organization or field work of the society.” This appears 
to include the appointment of financial and other agents 
and attorneys, and other important matters. The 
supreme executive council appointed a committee of 
three, of which Mrs. Manchester was one, to take charge 
of and control this “organization or field work.” -The 
defendants Dora Alexander and Mary E. LaRocca, the 
other two members of the committee, being a majority 
thereof, assumed to direct the “organization or field 
work,” and so a conflict arose between Mrs. Manchester 
and these two members of the committee, and it seems 
to be conceded that this conflict so disorganized the 
business as to endanger the existence of the association. 
The attorney general, in behalf of the insurance board 
of the state, brought this action in quo warranto in this 
court to determine the jurisdiction and powers of these 
respective authorities, making the association and these 
three officers, the members of the supreme executive 
council, and the members of the board of supreme mana- 
gers, defendants. No brief has been filed on behalf of 
the state. Mrs. Manchester, as supreme guardian, by 
her attorneys, represents one side of the controversy, 
and also briefs have been filed on behalf of the other de- 
fendants as representing the other side of the contro- 
versy. 

1. It is suggested that the court should not entertain 
jurisdiction of the action because the state is not inter- 
ested in the controversy, and therefore the insurance 
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board and the attorney general cannot maintain such 
proceedings. This question is not much discussed in 
the briefs, and, without entering into a discussion of 
the matter, we have concluded that the authorities of 
the state, under our statute, are given such control of 
these beneficiary associations as to require the state to 
see that the interests of the members of the association 
are not sacrificed by unauthorized usurpations of authori- 
ty on the part of the officers of the association. 

2. There is more or less ambiguity and uncertainty 
in the articles of association and the by-laws, and, even 
if we assume that all parties have acted in good faith, 
it is apparent that these uncertainties have led to this 
destructive conflict of authority. The constitution pro- 
vides that the supreme guardian shall appoint deputy 
supreme guardians and instruct them in their duties. 
The contending parties do not agree as to the powers and 
duties of these deputy supreme guardians so appointed. 
If under the constitution and the laws of the association 
the supreme guardian and these deputy supreme guard- 
ians are “to administer organization or field work of the 
society,” then the contention of Mrs. Manchester as 
supreme guardian must be sustained; but if the authority 
of the supreme guardian and the deputy supreme guard- 
ians is limited to the more formal duties of the supreme 
guardian, and does not include the “organization or field 
work,” then the contention of Mrs. Alexander and Mrs. 
LaRocca, as a majority of the committee appointed by 
the executive council, must be sustained. 

The statute provides that such association shall have 
a representative form of government, that is, the govern- 
ing powers of the association shall be elected directly 
or indirectly by the members, and it appears from its 
constitution that the Supreme Forest is so elected, and 
is the governing power of the association. The Supreme 
Forest is the governing body, and corresponds to the 
board of directors in an ordinary corporation. The ex- 
ecutive council is a subordinate body with limited pre- 
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scribed powers and duties, and connot be considered 
in any sense as analogous to the controlling directors of 
a corporation. The Supreme Forest “shall enact laws 
for its own government and for conducting the business 
of the order generally.” The regulation of the general 
business of the order, then, is to be by legislation, and 
the executive council can legislate only as provided in 
the constitution. Manifestly the executive council can 
have no power that shall conflict with the laws so en- 
acted by the Supreme Forest. By the constitution it is 
provided that the supreme executive council shall have 
a limited legislative power. In order to exercise such 
power, it must be determined by unanimous vote of all 
the members present that an emergency exists, and no 
legislation shall be enacted unless the same shall receive 
the affirmative vote of at least seven members of the 
council, and no legislation of theirs shall be enforced 
until it is approved in writing by two-thirds of the mem- 
bers of the Supreme Forest other than members of the 
supreme executive council. In the appointment of this 
committee the executive council did not comply with 
these requirements. The council therefore could not 
clothe this committee with. authority to “conduct the 
business of the order generally.” That power is in the 
Supreme Forest, and must be exercised by enacting laws; 
that is, by legislation. The executive council can legis- 
late only in the specific manner stated in the constitution. 
It follows that the committee could not take control . 
of the general business of the order. 

A deputy is “one authorized by an officer to exercise 
the office or right which the officer possesses for and in 
place of the latter.” This brings us back to the question 
we begin with: Is the supreme guardian authorized to 
organize groves, or local branches of the order, and to 
generally administer the “organization or field work?” 
If so, she might appoint deputy supreme guardians to 
perform these duties. It is her duty to preside at all 
meetings of the Supreme Forest and of the supreme ex- 
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ecutive council and enforce the laws of the order. “She 
shall appoint all committees not otherwise provided for, 
and have general supervision over the affairs of the 
order.” 

There is no express or definite provision in the consti- 
tution and laws of the association as to who “shall gen- 
erally administer the organization or field work.” The 
most that can be said in favor of the contention that the 
executive council has this power and duty is that the 
language of the constitution and laws is ambiguous upon 
that point. Under such circumstances, the practical 
construction by the parties themselves must control. For 
many years the supreme guardian has performed these 
duties, and all parties have acquiesced in this construc- 
tion of the constitution and laws without question. 

We conclude that, until the Supreme Forest takes 
action, this construction must control. There will be 
a meeting of the Supreme Forest soon, and it is to be 
hoped that such definite and unequivocal action will be 
taken as to avoid such conditions in the future. In the 
meantime the supreme council and the committee, of 
which the defendants Dora Alexander and Mary E. La- 
Rocca are members, are enjoined from interfering with 
Emma B. Manchester, the supreme guardian, and her 
deputies regularly appointed in organizing groves, or 
local branches of the order, and generally administering 
the organization or field work of the association. 

: INJUNCTION ALLOWED. 

Ross, J., not sitting. 

Fawcett, J., dissenting. 

The resolution of the executive council, which is the 
crux of this case, was not legislation, but simply a 
declaration by the executive council of the manner in 
which the business affairs of the corporation, over which 
the executive council had general control, shonld there- 
after be managed. It seems to me to be a Strained con- 
struction of the action of the Supreme Forest, or of the 
purpose of the elected delegates and other members of 
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the Supreme Forest in taking such action, to say that 
the Supreme Forest, by article VI of its amended and 
substituted articles of incorporation, adopted May 22, 
1907, would enact that “the supreme executive council 
shall have the general control and management of the 
business affairs of this corporation except during the 
session of the Supreme Forest,” unless the Supreme For- 
est intended to place in the hands and under the general 
contro] of the supreme executive council the management 
of all the business affairs of the corporation. That the 
Supreme Forest intended that the supreme executive 
council should have all the power of the Supreme Forest 
itself in the general control and management of the 
business affairs of the corporation is shown by the 
closing words, “except during the session of the Supreme 
Forest.” It seems to me that it logically follows that 
the Supreme Forest, which, when in session, has un- 
doubted exclusive, general control and management of 
the business of the corporation, realized that when the 
Supreme Forest was not in session there should be some 
body, composed of more than one person, which should 
be invested with the powers possessed by the Supreme 
Forest when in session. To “control” means: “To exer- 
cise control over; hold in restraint or check; subject 
to authority; direct; regulate; govern; dominate: To 
have superior force or authority over; overpower.” To 
“manage” means: “To control or direct by administra- 
tive ability; regulate or administer; ‘have the guidance 
or direction of: To control, restrain, or lead by keeping 
in a desired state or condition: * * * To arrange, 
fashion, contrive, effect, or carry out by skill or art; 
carry on or along; bring about.” Century Dictionary. 
The Supreme Forest was undoubtedly made up of edu- 
cated and intelligent delegates, convened to represent 
a great organization. They must be presumed to have 
meant just what the language which they employed im- 
ports. It thereby wisely gave to the supreme executive 
council general contro] and management of all the busi- 
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ness affairs of the corporation at all times except during 
the sessions of the Supreme Forest itself. It seems to me 
that it cannot be doubted that, in giving the supreme 
executive council general control and management of 
all the business affairs of the corporation, it thereby 
made the supreme executive council supreme in the con- 
trol and management of the business affairs of the cor- 
poration, which included the general control and direc- 
tion of all of the officers and representatives of the cor- 
poration through whom the business affairs of the cor- 
poration are managed, which would, clearly, include 
the supreme guardian. Any other construction would 
be to hold that the Supreme Forest intended to give to 
the supreme guardian sole and exclusive control of all 
the important business of the corporation, involving the 
appointment of field agents, the most important member- 
ship producing branch of the business of the corporation, 
and the arbitrary fixing of their compensation, involving 
the expenditure of thousands upon thousands of dollars of 
the corporation’s money, and leave this individual official 
of the corporation in the control and management of 
substantially all the business affairs of the corporation, 
independent of and free from the supervision and di- 
rection of the supreme executive council, to which council 
the Supreme Forest gave the general control and manage 
ment of the business affairs of the corporation, except 
during the session of the Supreme Forest itself. Clearly, 
it intended that during the intervals between sessions of 
the Supreme Forest the supreme executive council should 
be supreme in its general control and management of 
every branch of the business affairs of the corporation. 
The resolution adopted by the supreme executive council 
was a mere order in the course of the management of the 
business affairs of the corporation, and not a matter of 
legislation. It did not create an emergency requiring 
the unanimous vote of all members of the council present 
or the submission to referendum vote of the members 
of the Supreme Forest. Hence, it is immaterial that 
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one member of the supreme executive council protested 
that the resolution was in conflict with the laws of the 
order, and refused to participate in the adoption of the 
same. If it was simply an act or order in the course of 
the management of the business affairs of the corporation, 
and not legislation, the order could be made by the vote 
. of a majority of the supreme executive council, and would 
be binding upon every official of the corporation charged 
with the performance of any part of the business affairs 
of the corporation. In other words, I hald that the 
supreme executive council, as to the general control and 
management of all the business affairs of the corporation, 
is, when the Supreme Forest is not in session, supreme 
and absolute; and, if any officer or agent of the corpor- 
ation refuses to obey the dircctions of the supreme exeen- 
tive council, she or he immediately becomes subject to re- 
moval by such council. 

The fact that the Supreme Forest created certain 
offices, including that of supreme guardian, and defined 
their duties, cannot be construed as a grant to such 
officers of powers in the management of the business 
affairs of the corporation, independent of and superior 
to the supreme executive council, to which, its very 
name and the language employed clearly show, the 
Supreme Forest intended to give all the powers in the 
control and management of the business of the corpor- 
ation, during its vacation, which it had itself when in 
session. 

The fact that the supreme executive council had, prior 
to the time now complained of, never deemed it necessary 
to give directions to the supreme guardian, cannot be 
construed to mean that it had at all times prior thereto 
recognized or acknowledged the supreme guardian as 
being independent of, and not subject to, the direction 
and control] of the supreme executive council. 

In view of what I have said, my judgment is that the 
restraining order granted herein should be discharged 
and relator’s petition dismissed. 
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HENRY COOK, APPELLEE, v. NATIONAL FIpeLity & CAs- 
UALTY COMPANY, APPELLANT. 


Fitep DECEMBER 19, 1916. No, 18875. 


1. Insurance: Poticy: Construction. In an action brought upon an 
insurance policy, where there was a condition to the effect that 
the defendant insured Henry Cook against loss of life, limb, sight 
and time in the minimum principal sum of $5,000, and for a mini- 
mum weekly indemnity of $25 for 12 months on account of accident, 
and 12 months, excluding disability due to any disease or illness 
contracted or suffered within 15 days of the date of the policy, on 
account of sickness, and the policy also contained a clause touching 
beneficiary insurance to apply to one person only over 18 and under 
60 years of age other than the assured, it will be held that the clause 
may cover the person named in the policy as such beneficiary, 
even after the expiration of the age limitation of 60 years. 


: In such case, where an accident occurs to 
the person named in the policy as the beneficiary, and it occurs 
after such person is beyond the age of 60 years, and after a renewal 
of the policy without mention of the beneficiary, the defendant in- 
surance company will be held liable upon the beneficiary clause on 
the ground that there is a waiver by the defendant of the protection 
which it might claim. 


AppeaL from the district court for Webster county: 
Harry S. Duncan, Jupen. Affirmed. 


Nye F. Morehouse and L. H. Blackledge, for appellant. 


Bernard McNeny and J. S. Gilham, contra. 


Hamer, J. 

Appeal from Webster county. This is an action on 
an insurance policy. Arabella Cook, the wife of plain- 
tiff, was fatally burned in a fire which occurred in her 
home at Red Cloud, Nebraska, on May 22, 1913. Suit 
was brought on the policy issued by the defendant and 
appellant, and a verdict and judgment were rendered 
against it, from which it has appealed. 

The questions raised involve a construction of the con- 


tract contained in the policy. We deem the following 
100 Neb.—41 
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provisions of the policy essential to an understanding of 
the questions presented: “National Fidelity & Casualty 
Company, Omaha, Nebraska, Home Office Merchants 
National Bank Building, hereby insures, Henry Cook, 
M. D. (the person herein named and described in the 
schedule of warranties for the insurance) against loss 
of life, limb, sight and time in the minimum principal 
sum of five thousand dollars and for a minimum weekly 
indemnity of twenty-five dollars, under the terms and 
agreements hereinafter set forth, for twelve months on 
account of accident, and twelve months, excluding dis- 
ability due to any disease or illness contracted or suf.- 
fered within fifteen days after date of this policy, on 
account of sickness, as hereinafter described, from the 
27th day of June, 1910, at twelve o’clock noon, standard 
time, at the place where this policy is countersigned. 
This policy is issued in consideration of the premium of 
forty dollars, and of the statements contained in the 
schedule of warranties hereinafter given, which state- 
ments the assured makes by accepting this policy and 
warrants to be true.” 

Then follow stipulations of the policy as to the kind 
and amount of insurance, and also paragraph L, which 
is the foundation of plaintiff’s case: “L. Beneficiary 
Insurance. If one person only, over eighteen and under 
Sixty years of age, other than the assured, is specifically 
named as beneficiary in the schedule of warranties here- 
inafter given, then and not otherwise, this policy shall 
also, in consideration of the premium, insure the person 
so named as beneficiary, subject to the general agree- 
ments hereinafter given, against disability or death 
caused directly in the manner set forth in clause B, 
as follows:” Here follow stipulations of the policy 
touching the amount and kind of insurance. 

Clause B, referred to, is as follows: “R. Double In- 
demnity. If said bodily injuries are sustained by the 
assured while riding as a passenger in or on a public 
conveyance, provided by a common carrier for passenger 
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service; or while riding as a passenger in a passenger 
elevator (excluding elevators in mines); or while in a 
burning building, the amounts otherwise payable in clause 
A shall be doubled.” 

The “schedule of warrarities” shows that Mrs. Cook, 
named as beneficiary, was 59 years of age at the time the 
policy was issued, while her husband was 61 years of 
age. She was 61 years and 10 months old at the time 
of the accident which resulted in her death. The policy 
having been renewed each year, the question is whether 
she was to be considered as included in the policy at the 
time of her death. By the specific terms of the con- 
tract it appears that insurance on the beneficiary is 
limited. The beneficiary is not to be under 18 years of 
age nor over 60. 

(a) If the defendant meant that the policy should 
terminate on the arrival of the sixtieth birthday of the 
beneficiary, it should have said so plainly. It did not 
say so; therefore it is fair to assume that it did not 
claim when the policy was issued what it now contends 
for. If it did so claim, then its purpose would have been 
to deceive, and this we cannot presume. 

(b) If it was intended that the terms of the policy 
should not include the beneficiary in case of renewal, 
then that statement should have been made, It was not 
made, and the general terms of the language used are - 
suggestive of the fact that the beneficiary is to be in- 
cluded. There should be no deception of the public by 
the use of a printed form which is disregarded by the 
parties in their interpretation of the contract. When 
the renewal was made and nothing was said about its 
effect so far as the beneficiary was concerned, then 
there was a waiver of anything upon the part of the 
defendant that might be claimed in the policy and which 
was inconsistent with the fact of renewal. 

(c) Every policy written should continue for the full 
term of its face, except there is some condition by which 
the company is to be released from the obligation which 
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it has assumed. If there is a renewal, and it is not in- 
tended that the renewal shall apply to the beneficiary, 
then the fact should be noted, so that the assured may 
be apprised of the purpose of the insurance company. 

(d) That interpretation of the contract should be 
adopted which upholds the obligation which the parties 
apparently contracted for. 9 Cyc. 586. 

(e) That construction should be put upon the contract 
which the defendant had a right to expect the plaintiff 
would reasonably adopt under the circumstances. 1 Chitty, 
Contracts (11th Am. ed.) 104; Hoffman & Place v. 
Ajtna Fire Ins. Co., 32 N.. Y. 405; Beber v. Brotherhood 
of Railroad Trainmen, 75 Neb. 183. 

In f Chitty, Contracts, supra, it is said the contract 
“must, therefore, be the sense (for there is no other re- 
maining) in which the promisor believed that the promi- 
see accepted the promise.” 

In Hoffman & Place v. Adtna Fire Ins. Co., supra, 
it is said in the syllabus: “Where the language of a 
promisor may be understood in more senses than one, it 
is to be interpreted in the sense in which he had reason 
to suppose it was understood by the promisee.” 

“Conditions and provisos in policies of insurance are 
to be construed strictly against the underwriters, as 
they tend to narrow the range and limit the force of the 
principal obligation.” 

In Beber v. Brotherhood of Railroad Trainmen, supra, 
it was said: “If the officers of the society, who pre- 
pared the by-law in which the contract is set forth, have 
used ambiguous terms, the ambiguities must be interpre- 
ted in the manner most favorable to the insured. If 
instead of stating in plain and simple language the 
exact loss they intend to protect against, they propound 
riddles in a jargon of equivocal phrases, these riddles 
should be solved most favorably to him who has been 
the victim of such artifice.” 

The assured had a right to rely upon the validity of 
the renewals. Owens v. Travelers Ins. Co., 99 Neb. 560. 
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Where there are conflicting provisions in the policy, 
the courts will adopt that which is most favorable to 
the assured, and which offers a fair interpretation. 
Funke Estate v. Law Union & Crown Ins. Co., 97 Neb. 
412. 
It would seem that the defendant resists payment 
on grounds that are rather technical. The beneficiary, 
Mrs. Cook, was burned to death on the 22d of May, 19138. 
The policy was then in force. She‘and her daughter 
were laboring to extinguish the flames in the kitchen of 
their frame dwelling-house. These flames were occas- 
ioned by the spilling of alcohol from a kettle on the 
stove. I*rom the fire thus created, flames were con.- 
municated to the woodwork, and her clothing caught 
fire. She was most severely burned. On the day after 
she suffered the. injury she died. The policy issued 
showed that the age of Dr. Cook at the time the con- 
tract was made was 61, and Mrs. Cook, the beneficiary, 
was 59 years of age. The contract was renewed for 
three successive years by payments of the annual pre- 
miums, which were paid in advance. 

The interpretation which the parties to a contract put 
upon it should determine their rights under it. Sibert 
v. Hostick, 91 Neb. 255. 

The renewals of the policy clearly recognize the fact 
that Mrs. Cook was over 60 years of age. 

The following phrases are to be interpreted: “Under 
the terms and agreements hereinafter set forth.” Third 
line of policy. “If one person only, over eighteen and 
under sixty years of age, * * * is specifically named 
as beneficiary, * * * this policy shall * * * in- 
sure the person so named * * * subject to the gener- 
al agreements hereinafter given.” Paragraph L. “Nor 
does this policy cover or apply to any person (either as 
assured or beneficiary) under eighteen or over sixty 
years of age.” Agreement 4. 

As we understand it, there is no distinction as to the 
age limit between the assured and the beneficiary. We 


646 NEBRASKA REPORTS. [Vou. 100 


Cook v. National Fidelity & Casualty Co. 


think the language used means that a policy may be 
written for any one over 18 and under 60 at the time of 
the issuance of the policy, but that no policy shall be 
written for any one outside of those ages at the date of 
the policy. 6 R. C. L. 847. In section 237, 6 R. C. I. 
847, it is said: “It is a well-settled rule of law that 
where part of a contract is written and part is printed, 
and the written and printed parts are apparently in- 
consistent or there is reasonable doubt as to the sense 
and meaning of the whole, the words in writing will 
control the construction of the contract. The reason 
why greater effect is given to the written than to the 
printed part of a contract if they are inconsistent is that 
the written words are the immediate language and terms 
selected by the parties themselves for the expression of 
their’ meaning, while the printed form is intended for 
general use without reference to particular objects and 
aims.” Many authorities are cited in support of this 
proposition. Applying the principle, of course not the 
actual fact, to the instant case, the last thing done, that 
is, the renewal of the policy, shows what the parties 
meant. It never was meant there should be no power 
to renew. 

We think it contrary to public policy to permit an 
insurance company to so conduct itself that the assured 
has good reason to believe that the policy is in force, 
both as to himself and the beneficiary, and then avoid 
the contract of insurance by a forced interpretation of 
the policy not in accord with the conduct of the parties. 
It is not right that the company should lead the assured 
and his beneficiary to believe that the policy is in force 
and then try to avoid the terms of the contract. The 
company should not collect premiums without a valid 
consideration. If there is no insurance, no premium 
should be paid. No technical construction of uncertain 
language should be allowed to defeat the assured and 
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prevent him from getting that to which he is justly 
entitled. 
The judgment of the district court is 
AFFIRMED. 
Ross, J., concurring in the conclusion. 


Morrissey, C. J.. and Sepawick, J., not sitting. 


\ 


JOHN J. CRINKLEY ET AL., APPELLEES, v. JOHN T. ROGERS 
: ET AL., APPELLANTS. 


Fitep DECEMBER 19, 1916. No. 19059. 


1. Devise: AGREEMENT TO Maker. An agreement upon sufficient con- 
sideration to devise or bequeath property is valid and erforceable.” 
Teske v. Dittberner, 70 Neb. 544. 

: : CREATION oF TRUST. ‘In such case, equity will 

impress a trust upon the property, which will follow it into the 

hands of personal representatives of the promisor or grantees 

without consideration.” Teske v. Dittberner, 70 Neb. 544. 


38. Trusts: Creation. ‘““Where a person, knowing that a testator with 
whom he has confidential relations in leaving him a devise or 
bequest intends it to be applied for the benefit of -another, either 
expressly promises or by his action at the time implies that he 
will carry the testator’s intention into effect, and the property is 
left to him with the faith on the part of the testator that his 
promises will be kept, he will be held as trustee.” Smullin v. Whar- 
ton, 73 Neb. 667. 

: Equity. “In such case, the will has full effect 
by passing an absolute legacy to the legatee, but equity, in order 
to defeat fraud, raises a trust in favor of those intended to be 
benefited by the testator, and compels the legatee as a trustee 
ez maleficio to turn over the gift to them. The court acts not 
upon an express trust created by the testator but, on account of 
the fraud, upon the conscience of the devisee” Smullin v. Wharton, 
73 Neb. 667. ; 

5. Evidence examined, and found sufficient to sustain the decree of 
the trial court. 

6. Witnesses: Competency. Testimony of witnesses having a direct 
legal interest in the subject of the controversy, and of the attorney 
and confidential adviser of the deceased, held properly excluded. 
See sections 7894, 7898, Rev. St. 1913. 
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7. Appeal: EvipENcE: PrRESUMPTIONS. Error cannot be predicated for 
the admission of alleged incompetent evidence where a cause is 
tried to the court without a jury; the presumption in such case is 
that the court considered only competent evidence in reaching his 
conclusion and judgment. 


APPEAL from the district court for Saunders county: 
. Epwarp E. Goon, Jupcr. Affirmed. 


R. J. Greene, John H. Barry, Riling & Riling and 
lionel C. Burr, for appellants. 


B. F,. Good, B. FE. Hendricks, Harding & Owen and 
Burkett, Wilson & Brown, contra. 


HAMER, J. 

This was an action in the district court for Saunders 
county brought by the heirs of Christina Rogers to re- 
cover their alleged interest in her estate consisting of 
certain land situated in that county, and personal prop- 
erty which was in her name at the time of her death. 
The defendants named in plaintiffs’ petition were John 
T. Rogers, James Rogers, Eleanor Johnson Mitchell, 
Minnie Johnson Hardy, James W. Johnson, Bertha 
Strahl, Tena 8. McGregor, Alexander Dow, and John 
Martin, as administrator, together with John H. Barry. 
From a decree for the. plaintiffs and the defendant Tena 
S. McGregor, the other defendants have appealed. 

It appears from the record that William Rogers, whose 
property is the subject of controversy, had for many 
years been a resident of Saunders county. He first 
settled on a homestead and afterwards acquired consider- 
able other real estate by purchase. He married Chris- 
tina E. Stewart in 1883, and from that time until her 
death, which occurred in 1913, they resided together in 
Saunders county. Prior to her death William Rogers 
conveyed all of his property to his wife and the same 
was in her name when she died. Tena 8. McGregor, one 
‘of the defendants, was a niece of Mrs. Rogers, and had . 
visited with them for many years and had ministered 


Vor. 100] SEPTEMBER TERM, 1916. 649 


Crinkley v. Rogers. 


to their comfort. The record shows that after her mar- 
riage to Mr. Rogers his wife had inherited a consider- 
able sum of money from her people. That money was 
used to purchase sothe of the real estate which was 
conveyed to her by her husband. Other sums were de- 
posited in the bank at Ceresco. There was an oral 
agreement between Rogers and his wife that on the 
death of either the survivor should have all of the prop- 
erty, both real and personal, until his or her death, 
when it should go to Tena S. McGregor and the other 
heirs of Mrs. Rogers. This fact seems to be clearly 
established by the evidence of many competent witnesses. 
Mrs. Rogers, before her death, made a will by which she 
bequeathed and devised all of her property of every kind 
to her husband, William .Rogers, who survived her, Her 
will was duly admitted to probate, and thus William be- 
tame possessed of the whole estate. Before his death, 
Which occurred on August 6, 1913, he made his will 
disposing of all the property in his name but contrary to 
the agreement between himself and his deceased wife. 
Tena S. McGregor presented his will for probate. The 
heirs of Rogers contested, and the will was set aside on 
the ground that he was incompetent to make the same, 
Tena S. McGregor appealed to the district court. Pend- 
ing the trial in that court all of the parties to that 
record entered into a stipulation which provided, in 
substance, that Tena 8. McGregor should have one-third 
of all the estate, both real and personal, after the pay- 
ment of Rogers’ debts and the costs of the administration, 
and that her appeal should be dismissed. This stipu- 
lation was approved by the district court, and the appeal 
was accordingly dismissed. Afterwards the heirs of 
Christina E. Rogers commenced this suit. Meanwhile John 
H. Barry had obtained an interest in the property 
through some of the heirs of William Rogers, and he 
was made a party defendant. Tena S. McGregor, being 
satisfied with the settlement she had made with the con- 
testants of the will of William Rogers, refused to juin 
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as a plaintiff, and therefore she was made a defendant. 
By the decree appealed from Tena S. McGregor was 
awarded one-third of the whole estate after the pay- 
ment of Rogers’ debts and the césts of administration. 
The remainder of the estate was given to the other heirs 
of Mrs. Rogers. 

It is the contention of appellants that the decree is 
not supported by the evidence and is contrary to law. 
The rule is well established in this state that equity will 
fasten a trust upon property in the hands of a person who 
promised to dispose of it by will in favor of another, 
which will follow it into the hands of personal represen- 
tatives or grantees without consideration. Tvske vt. 
Dittberner, 70 Neb. 544. “Where a person, kuowing 
that a testator with whom he has confidential relations 
in leaving him a devise or bequest intends it to be ap- 
plied for the benefit of another, either expressly prom- 
ises or by his action at the time implies that he will 
carry the testator’s intention into effect, and the prop- 
erty is left to him with the faith on the part of the 
testator that his promises will be kept, he will be held 
as trustee.” Smullin v. Wharton, 73 Neb. 667. “In such 
case, the will has full effect by passing an absolute legacy 
to the legatee, but equity, in order to defeat a fraud, 
raises a trust in favor of those intended to be benefited 
by the testator, and compels the legatee as a trustee ex 
maleficio to turn over the gift to them. The court acts 
not upon an express trust created by the testator but, 
on account of the fraud, upon the conscience of the de- 
visee.” Smullin v. Wharton, 73 Neb. 667; Pollard v. 
McKenney, 69 Neb. 742, 7538; Schneringer v. Schneringer, 
81 Neb. 661. 

Without quoting the evidence, we find that it is clear and 
convincing that William Rogers agreed with his wife 
that he would make a will devising and bequeathing the 
estate which she gave to him by her will to Tena 8S. Mc- 
Gregor and her other heirs; therefore the court was 
warranted in decreeing one-third of the property to Tena, 
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and the remainder of it to the other heirs of Mrs. Rogers. 

Mrs. Rogers left all her estate to her husband by will, 
relying upon his promise to protect her heirs and carry 
out her intentions as agreed. He obtained title to all 
of her estate, being all the property which she had, by 
reason of his confidential relation, the confidence she 
had in him, and his agreement to carry out her wishes. 
To decree the estate to others than her heirs would 
amount to a fraud which a court of equity should not 
tolerate. 

Appellants also contend that the trial court erred in 
excluding the proffered evidence of John T. Rogers. 
It is clear that the witness was directly interested in 
the subject-matter of the controversy, and under the 
provisions of section 7894, Rev. St. 1913, his evidence 
as to conversations and transactions with the deceased 
was properly excluded. The same may be said as to 
the proffered evidence of C. H. Slama who was William 
Rogers’ attorney and confidential adviser. Rev. St. 1913, 
sec. 7898. 

Appellants further contend that the court erred in re- 
fusing to sustain the motion to correct the testimony 
of witness C. C. Turney. As we view the record, it 
speaks for itself, and the court properly refused to make 
the proffered correction. 

As to the assignment of error in receiving certain evi- 
dence, it may be said that, where the trial is to the court 
without a jury, the presumption is that the court con- 
sidered only competent evidence in reaching his con- 
clusion and judgment. 

Finally, the record clearly shows that Mrs. Rogers 
furnished a large part. of the money used for the pur- 
chase of the real estate; that she and her husband had 
frequently and publicly declared that their property 
should go to Tena S. McGregor and the other heirs of 
Mrs. Rogers to the exclusion of the heirs of her husband. 
Tena had visited with them for many years, had minister- 
ed to their comfort and their wants, and was entitled 


652 NEBRASKA REPORTS. [Vou. 100 


Felthauser v. Greeble. 


to one-third of the property granted her by the stipu- 
lation on which she dismissed her appeal in the case re- 
lating to the contest of Mr. Rogers’ will. 
We find no reversible error in the record, anc. the judg- 
ment of the district court is 
AFFIRMED. 
Ross and Sepewick, JJ., not sitting. 


Jon FELTHAUSER, APPELLEE, v. RoBert C. Grerpe, 
APPELLANT. 


Fitep DECEMBER 19, 1916. No. 19066. 


1. Trial: Verpicr: ConsTRUcTION OF Contract. It is for the court to 
construe and determine the meaning of a written contract; but 
where the pleader is in doubt and sets out the alleged meaning 
in his pleading, and evidence is introduced by both plaintiff and 
defendant on that question, a verdict of the jury under proper in- 
structions, not excepted to, should not be set aside. 

2. Appeal: ArfrirMaNceE. A judgment should not be reversed for a 
refusal to strike such allegation from the petition, when the jury 
has correctly determined the meaning of the contract. 

38. Brokers: CoMMISSIONS. Where a real estate broker, employed for 
a commission, presents to the principal a proposed purchaser, it 
is for the principal to decide whether the person is acceptable; and, 
if without fraud or concealment or other improper practice, he 
enters into a binding and enforceable contract for the sale of the 
land, the broker has earned his commission, and the seller should 
not be permitted to say that the broker has not complied with the 
terms of his agreement. 


: Contracts: SIGNATURE. The fact that the signature of the 
broker to the contract appears under the name of one who signed it 
as a witness is not entitled to serious consideration, where the evi- 
dence shows that the broker signed it as a binding contract. ; 


AppeaL from the district court for Otoe county: 
JAMES T. BEGLEY, JUDGE. Affirmed. 


B. F. Warren and W. F, Moran, for appellant. 
W. W. Wilson, contra. 
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HAMER, J. 

This was an action by a real estate agent to recover 
from the defendant a sum of money which he alleged 
to be due him, on a written contract, for the sale of 
defendant’s half section of land in Otoe county. The 
brokerage contract reads as follows: 


“Nebraska City, Neb., May 23, 1913. 

“This contract entered into this twenty-third day of 
May between Robert Greeble, party of the first part, and 
Joe Felthauser, party of the second part, whereas 
Robert Greeble is the owner of the north 14 of section 28, 
township 8, range 14, I appoint Joe Felthauser as my 
sole and exclusive agent for thirty days for the sale 
of the same. Party of the first part is to have $48,000, 
- or $150 per acre for the within described land. Felt- 
hauser is to have 1% for his commission for selling the 
said land and all over and above $48,000 should be Felt- 
hauser’s commission. J further agree to pay Felthauser 
1% on any other price agreed upon between me and the 
purchaser that Felthauser may bring, and I close a deal 
with and receive such earnest money as I agree upon. 

“R. C. GREEBLE. 
“Witness: L. F. IMM. 
“Jou FELTHAUSER.” 


Plaintiff alleged: (2) That, pursuant to said agree- 
ment, plaintiff on May 24, thereafter sold to one Herman 
Wickhorst said land for the sum of $50,000, and on said 
date Wickhorst and said Greeble entered into a valid 
written contract for the sale of said land, said Wick- 
horst paying said- Greeble in cash the sum of $3,000 and 
agreeing to pay him the further sum of $19,000 on the 
1st day of March, 1914, at which time the said Greeble 
was to make, execnte and deliver to the said Wickhorst 
a good and sufficient warranty deed for said land, and 
the said Wickhorst was at the same time to give said 
Greeble a mortgage on said land for $28,000, that being 
the remainder of the purchase price, said mortgage to 
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run for five years at 5 per cent. per annum interest; 
that said contract between the said Wickhorst and said 
Greeble was executed in duplicate, each of said parties 
retaining a copy; that plaintiff has no copy thereof, 
and is unable to give all the details thereof, but has set 
forth the substance thereof. (3) That plaintiff’s com- 
mission for making said sale is $2,480, of which defend- 
ant has paid only $480, and that there is still due the 
plaintiff on account thereof from the defendant the sum 
of $2,000, no part of which has been paid, though de- 
manded, with interest from March, 1914, at the rate of 
7 per cent. Wherefore he asks judgment for $2,000 and 
interest. 

Defendant filed a motion requesting the court to strike 
that part of the petition alleging the meaning of the con- 
tract, which motion was overruled. 

Defendant also demurred to the petition, and the de- 
murrer was overruled. 

The defendant then filed an answer as follows: (1) 
Denied each and every allegation of the amended pe- 
tition, not admitted; (2) that said amended petition 
does not state facts sufficient to constitute a cause of 
action against the defendant; (3) admits that he paid 
plaintiff as commissions on his alleged sale and as pay- 
ment for his services in said transaction the sum of $480, 
and alleges that plaintiff received and accepted said sum 
in full payment for his alleged services, and that this 
defendant paid the same as and for full settlement, ac- 
cord and satisfaction for any and all claims the plaintiff 
had, or might have, against the defendant for any services 
whatever rendered by plaintiff for the defendant; (4) 
demands judgment that the action be dismissed and for 
costs. 

The plaintiff replicd denying the payment of the $480 
was in full of plaintiff's commission; denies that plain- 
tiff received said payment in full for his said services 
in making said sale. Further replying plaintiff denies 
each and all allegations of the answer. 
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On the issues thus joined the cause was tried to a jury. 
Plaintiff had a yerdict for $2,095.22. Judgment was 
rendered on the verdict, and the defendant has appealed. 

It is appellant’s first contention that the trial court 
erred in overruling his motion to strike certain allegations 
from the petition. As we view the brokerage contract, 
it was not at all ambiguous and needed no explanation. 
The matter sought to be stricken from the petition was, 
to say the most, merely surplusage. The record shows, 
however, that testimony was received in support of that 
allegation, and defendant also testified as to his under- 
standing of the contract. This question was submitted 
to the jury under proper instructions, therefore defend- 
ant is not in a position to complain of the ruling. 

Appellant next contends that the brokerage contract 
required plaintiff to sell the land for cash, and he, not 
having met its requirements, was not entitled to re- 
cover. This contention cannot be sustained. The record 
discloses that, when plaintiff produced the purchaser, the 
defendant accepted his terms of payment, and a valid and 
binding contract was entered into for the sale of de- 
fendant’s land for the sum of $50,000, on which defend- 
ant was paid the sum of $3,000 as earnest money when 
the contract was signed. By its terms the purchaser was 
to pay $19,000 on March 1, 1914, when he was to have 
possession of the land, and he was then to execute a 
mortgage to defendant for $28,000, the remainder of the 
purchase price, due in five years drawing 5 per cent. 
interest. 

Where a real estate broker, employed for a commission, 
presents to the principal a proposed purchaser, it is for 
the principal to decide whether the person is acceptable; 
and, if without fraud or concealment or other improper 
practice, he enters into a binding and enforceable con- 
tract for the sale of the land, the broker has earned his 
commission, and the seller should not be pérmitted to 
say that the broker has not complied with the terms 
of his agreement. Scully v. Williamson, 26 Okla. 19, 27 
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L. R. A. n. s. 1089; Lincoln Realty Co. v. Garden City 
Land & Immigration Co., 94 Neb. 346; Reasoner v. Yates, 
90 Neb. 757; Wilson v. Mason, 158 Ill. 304, 49 Am. St. 
Rep. 162. 

It is said in 4 R. C. L. 309: “Once the customer pro- 
cured by the broker is accepted by the employer, the 
latter is thereafter estopped from denying the purchaser’s 
ability or willingness to complete the contract, inas- 
much as he is not bound to accept the offer of such 
person without a reasonable opportunity to inquire and 
satisfy himself in relation to it. Consequently his 
acceptance should estop him from alleging anything 
against this claim except fraud on the part of the broker 
in inducing the acceptance.” 

The record discloses that defendant paid plaintiff $480, 
which was 1 per cent. of $48,000, and appellant contends 
that this was full payment of plaintiff’s compensation. 
The evidence does not sustain this contention. Plain- 
tiff produced a purchaser who entered into a contract 
with defendant by which defendant sold his land for 
$50,000. By the terms of the brokerage contract plain- 
tiff was to have all he could obtain for the land above 
$48,000 as a part of his commission, in addition to the 
1 per cent. on the price fixed by defendant for which de- 
fendant was willing to sell. When defendant was paid 
the $3,000 earnest money, he paid plaintiff $480, and 
nothing was said between them about full payment. 
That question was submitted to the jury under proper 
instructions and was resolved against defendant. There- 
fore we cannot say that the finding of the jury was 
clearly wrong. The contracts are all in evidence, and 
were before the jury, and the verdict is sustained by the 
evidence. 

It is further contended that plaintiff only signed the 
brokerage contract as a witness, because his signature 
appears at the left-hand side of the agreement under 
the signature of I. F. Imm, who signed it as a witness. 
This contention is not entitled to serious consideration, 
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where the evidence shows that plaintiff signed it as his 
contract. 

After an examination of the entire record, we are 
unable to say that it contains any reversible error. The 
judgment of the district court is 

AFFIRMED. . 

Sepewick, J., not sitting. 


ELIzaBETH TL. EVANS, APPELLER, v. Ernest L. C. GILMORE, 
APPELLANT. 


Fitep DeceMBer 19, 1916. No. 19133. 


Landlord and Tenant: Lease: CoNstrucTion. Controversy over a lease 
and contract covering real estate. The substance of the contracts 
is set out in the opinion. Held, the record is free from error, 
and the judgment is sustained by the evidence. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


Frank L. McCoy and Weaver & Giller, for appellant. 
Berge & McCarty, contra, 


HAMER, J. 

This case comes here on appeal from the district court 
for Douglas county, Nebraska. The plaintiff and appellee, 
Elizabeth L. Evans, brought the action against the de- 
fendant and appellant, Ernest L. C. Gilmore. Tle plain- 
tiff seeks an accounting for the rents and profits of a 
240-acre farm, which the defendant has been occupying 
for a period of more than five years. In her petition 
the plaintiff also asks for the cancelation of a certain 
written instrument. The defendant placed the instru- 
ment of record. The plaintiff. alleges that it is void. 
She alleges that she was the owner of the 240-acre farm, 
except 40 acres in which she had an undivided half 
interest, and that she afterwards purchased the other 

100 Neb.—42 
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half interest in said 40 acres. She leased the whole 
240 acres to the defendant for five years, commencing 
March 1, 1910. The defendant was to deliver her one- 
third of all the crops he raised. The lease provided that 
the tenant should harvest the crops, put the rent share 
in the granary, and haul and deliver the same to market 
as the plaintiff wished it to be done. 

It is alleged by plaintiff that the defendant violated 
this lease; that he would not put the plaintiff's share 
of the grain in the granary by itself; that the plaintiff 
could never obtain any settlement with the defendant 
of the crops grown; that the defendant would sell the 
grain or feed it to the stock, and, except: about 1,000 
bushels of corn, he never accounted to the plaintiff, and 
did not pay her any rent, except a very small portion 
thereof. IH{[e appears to have kept several horses and 
some cattle and a number of hogs, and he fed them out 
of the crops without taking any rent share from the 
same. Much of the time the defendant appears to have 
been busy with a ditching and grading machine working 
for the neighbors. He apparently had plans for the 
future improvement of the farm which he never put into 
effect. He also claims that he made an arrangement by 
which he was to improve the condition of the farm and 
have a certain share in the profits in case he should sell 
the property for a sum above $16,000. The defendant 
claims that he took possession under his lease, the lease 
being for five years, and there was also a contract which, 
omitting place of execution, date, and signatures, reads: 

“It is hereby agreed between the parties, E. L. Evans 
and E. D. Evans, parties of the first part, and Ernest 
L, C. Gilmore, party of the second part, to wit:. That 
party of the second part shall have one-half of the sum 
above sixteen thousand (16,000) dollars for which the 
land, 220 acres, lying in sections 16 and 21, township 16, 
range 10, Doug:.s county, Nebraska, which now is the 
property of the parties of the first part, may sell. To 
this estimated value, $16,000, is to be added whatever 
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sum the Elkhorn Valley Drainage District may levy upon 
said land by way of cost for drainage in straightening 
Elkhorn river and making lateral ditches. And it is 
hereby further agreed that such party of the second part 
is authorized and given full authority to deal with said 
land in regard to the drainage and before the drainage 
board as if it were his own.” 

At the same time that it is claimed the foregoing con- 
tract was made, February 28, 1910, the lease was made. The 
lease stipulates that the party of the first part, E. L. 
Evans and E. D. Evans, wife and husband, leased to 
Ernest L. C. Gilmore the land described for the term 
of five years after the first day of March, 1910. The 
party of the second part, Ernest L. C. Gilmore, covenants 
that he will do the work in a good and workman-like 
manner and in good season, that he will plant a certain 
number of acres in corn, a certain number of acres in 
wheat, and a certain number of acres in barley, and 
that he will put 65 acres in grass. There are also in 
the lease the usual covenants with respect to keeping 
the crops free from weeds. There is also the agreement 
to haul the plaintiff’s share of the grain to the nearest 
market at such time as the party of the first part may 
request. 

The defendant claimed that on or about August 8, 
1914, he made an oral bargain to purchase the farm, and 
that under this bargain he made certain substantial 
and yaluable improvements, and he claims a right to the 
premises by virtue of this oral agreement, as also under 
the contract in writing. He claimed that this agreement 
to purchase the farm was oral, but that the plaintiff 
promised to reduce it to writing. He further claimed 
that, because of this new contract to purchase the farm, © 
he built a new hog house, and hauled some dirt, and 
built some fences, and also sowed some wheat and grass, 
and that he was ready to perform the contract of pur- 
chase. , 
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The defendant’s possession was acquired under and 
by virtue of his lease, and his right of possession was 
never changed under or by reason of his other negotia- 
tions with the plaintiff. Bigler v. Baker, 40 Neb. 325; 
Lewis v. North, 62 Neb. 552. To take an oral sale out 
of the statute of frauds, there must be both possession 
and valuable improvements, and both must be under the 
contract of purchase, or else there must be a full and 
complete performance by the vendee. - Teske v. Dittberner, 
70 Neb. 544; <dAoline v. Carlson, 92 Neb. 419; Dam- 
kroeger v. James, 95 Neb. 784; Cobb v. Macfarland, 87 
Neb. 408. 

In Teske v. Dittberner, supra, it is said in the fifth 
paragraph of the syllabus: “Performance of services of 
such a character that their value cannot be estimated by 
a pecuniary standard, so that the court cannot restore 
the promisee to the situation in which he was when the 
contract was made, or compensate him in damages, is 
sufficient to take such an agreement out of the statute 
of frauds.” In the same case it is said in the sixth 
paragraph: “While, in general, a contract for personal 
service, where full performance rests upon the will of the 
contracting party, is not specifically enforceable at suit 
of either party, when such services have been rendered 
or there has been a substantial performance of his con- 
tract on the part of the person agreeing to render them, 
the reason of the rule ceases, and the contract may 
be enforced.” 

In Moline v. Carlson, supra, it is said: “The rule is 
now well settled in this court that a parol contract will 
be enforced by a court of equity, where one party has 
wholly and the other partly performed it, and its non- 
fulfilment on the one hand would amount to a fraud 
upon the party who has fully performed it.” 

In Damkroeger v. James, supra, it is said in the syl- 
labus: “Specific performance of a parol contract will be 
enforced by a court of equity, where one party has 
wholly and the other partly perfoimed it, and its non- 
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fulfilment on the one hand would amount to a fraud on 
the party who has fully performed it.” 

The foregoing language seems to have been first used in 
Kofka v. Rosicky, 41 Neb. 328. Since then similar 
language has been used in Aespin v. Wendeln, 85 Neb. 
172; O’Connor v. Waters, 88 Neb. 224; Peterson v. Bauer, 
838 Neb. 405. An examination of the evidence in the 
instant case shows that the facts required by the authori- 
ties cited do not exist. 

The defendant is shown by the evidence to have been 
an undesirable tenant. He was not a very good farmer, 
and he kept nearly all that he raised. He also let the 
farm run down. The improvements that he claimed to 
have made were of no substantial value. He had no op- 
portunity apparently to fail without improving it. 

The defendant in this case married the plaintiff’s 
granddaughter. In looking over the evidence it is 
suggested to the mind of the writer that the plaintiff was 
very patient with him. How far the defendant has 
been influenced in his conduct towards the plaintiff 
by the fact that he is married to the plaintiff’s grand- 
daughter can only be surmised. His testimony concern- 
ing the number of acres that he put in corn and the 
number that he put in wheat is most unsatisfactory, 
as also the number of acres in rye. He testified that 
he did not feed any corn in 1918 to his own stock. It is 
in testimony that he fed out of this corn crop by the 
wagon-load. He made no division; he kept feeding out of 
the crop. He did not have any idea of how much timothy 
hay he used in 1914, but he used all of it, whatever it 
was. He did not deny what he had done, at least he 
did not always deny it, but he invariably took the crop. 
He also was very uncertain concerning the improvements 
that he had made. He sold the wheat crop of 1914 for 
$1.04 a bushel. He was unable to testify to the fact, 
but he kept the money. 

Perhaps the only matter in controversy is the contract 
that was made at the time the lease was executed, and 
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the subsequent oral contract. Remember that the de- 
fendant’s wife is the mother of the plaintiff’s great 
grandchildren. There are some possible matters of em- 
barrassment about this case. There is no controversy 
about the contract made at the time the lease was exe- 
cuted, except as to the effect of it. The defendant testi- 
fied that he told the plaintiff that he would take the place 
and try to make it salable, and that he would build it 
up, and that he would take it at a valuation of $16,000, 
and that the plaintiff should furnish the material, and he 
would build the place up for sale and receive one-half 
of the profits above the $16,000, with the expense of 
drainage added thereto. The plaintiff understood the 
defendant wanted the land for five years, and wanted it 
so that he would not have to move off during that time, 
and if he did have to move off that he would then be paid 
for his improvements; that if he built the place up and 
improved it, and it was sold during the term of his lease, 
he did not want to lose the value of his improvements. 
It was thought that some ditching should be done and 
the buildings painted, and that the crops should be 
rotated, and the place generally should be improved. If 
sold, the defendant would have as pay for his improve- 
ments half of the excess above the $16,000, with the ex- 
pense of drainage added thereto; if the place was not 
sold, then the defendants would not be damaged; if the 
‘place was sold, then he was to receive the sum above 
mentioned. The defendant did substantially nothing. 
He cut some brush which was to be used in making au 
automobile road. He did a little ditching, but he farmed 
right over the ditch and sowed oats in the bottom of it. 
The plaintiff paid for all the paint on the house and 
barn; she also paid for the new pump and the grass 
seed and materials used in repairs. The agreement made 
at the time of the lease would seem to have no application 
to the controversy between the parties, for the reason 
that it contemplated that a sale might be made. The 
five years expired. No sale was made. No sale is con- 
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templated, and the defendant has done nothing to justify 
any prospect of a sale. He has nothing in the premises 
to lose. The defendant has no rights under the contract 
in writing. When interrogated: “Then you are still 
claiming under exhibit B, are you? still claiming rights 
under exhibit B? A. No, sir.” Notwithstanding what 
he said, his main contention is the validity of the con- 
tract. In Manning v. Ayers, T7 Fed. 690, under a similar 
contract, the court held that it conveyed no interest what- 
ever in the land. There the defendant wanted the land 
sold so that he might receive half the price of the same 
above the agreed value at the time the contract was 
entered into, The court held he was not entitled to 
such relief. 

In Campbell v. American Handle Co., 94 S. W. 815 
(117 Mo. App. 19), the plaintiff and defendant entered 
into a contract for the cutting and delivery to the factory 
of certain timber. In that case the court said that the 
plaintiff was only entitled to pay for the timber which he 
actually cut and delivered; that the contract lacked 
mutuality, in that it did not bind him to do anything. 
The court said in the syllabus: “In a contract under which 
plaintiff was to cut and deliver at defendant’s factory 
timber of certain dimensions, at a certain price, but 
which did not bind plaintiff to furnish any specified quan- 
tity thereof, but left him at liberty to cease cutting and 
delivering at any time, there was no mutuality of con- 
tract.” In the body of the opinion it was said: “We 
think the contract is void for want of mutuality. Plain- 
tiff was not bound to cut and deliver any specific number 
of cords of bolts or any specific number of feet of saw 
stocks, nor was he bound to cut all the ash timber on 
any particular tract of land, or any tract of land.” 

In Stetnrender-Stoffregen Coffee Co. v. Guenther 
Grocery Co., 80 S. W. (Ky.) 1170, it was said: “As we 
have said, it is a fundamental principle of law that there 
must be mutuality in every contract. If one of the parties 
is not bound, then the other is not. * * * ‘There are 
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many cases in which the offer is definite enough, yet the 
acceptor, by merely accepting, has really himself promised 
nothing in return—has not made himself liable for any- 
thing—so that, although one is bound, the other is not, 
and the engagement lacks what is called “mutuality.” In 
such a case there is not an enforceable agreement. The 
most frequent example of this principle is when one 
offers to supply another with such goods of a certain kind 
as he may choose to order or may wish during a certain 
time and the other accepts the offer. Here there is no 
consideration for the promise or offer, for the promisee 
has not bound himself to anything, and has incurred no 
legal liability at all’ ” 

In the contract referred to the defendant did not bind 
himself to do anything. Even if the contract should be 
considered as part of the lease because executed at the 
same time, still the defendant is not bound to do any. 
thing in that part of the contract which he signed. As 
the defendant did nothing which could give him any 
property in the land, he is not entitled to anything. 

In the contract of August 8, 1914, which was oral and 
was not signed, there was no legal obligation unless de- 
fendant did something by reason of the said oral contract 
which substantially increased the value of the land and 
which was done because of the contract. The defendant 
had a lot of hands. They were at work for him in his 
ditching and grading enterprises. Any increase in the 
improvements which he made appears to have been made 
for the purpose of enabling him to take care of these men 
who were engaged by him to assist him in his ditching 
and grading work. An examination of appellant’s brief 
and the decisions which he cites shows that the latter are 
not in point. We refer to the following, and give a state- 
ment concerning the cases as we understand them. In 
Smith v. Gibson, 25 Neb. 511, there was a lease for a 
specific time with rent payable monthly. It contained 
a proviso that the tenant might purchase the premises 
for a stipulated price. When notified by the tenant that 
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he accepted the terms of the purchase, the defendant ac- 
quiesced and said that he accepted the offer, but subse- 
quently he refused to convey because, as he alleged, he 
did not like the man from whom plaintiff was about to 
obtain the money to complete the purchase. In Donahue 
v. Potter & George Co., 63 Neb. 128, the contract was 
not revocable because the parties had gone so far that 
$3,000 had been paid and the deeds placed in escrow 
until the proper payments could be computed and made. 
In Dickson v. Stewart, T1 Neb. 424, it was held, in sub 
stance, following Bigler v. Baker, 40 Neb. 325: “Want 
of mutuality is no defense, even in an action for specific 
performance, where the party not bound thereby has per- 
formed all of the conditions of the contract and brought 
himself clearly within its terms.” ; 

In Bigler v. Baker, supra, if there had been a want of 
mutuality, it would not be a valid objection to plaintiff's 
right to recover, because everything was done that it was 
contemplated might be done. In the instant case nothing 
was done. 

The following statement is, in substance, taken from 
the appellant’s brief: The 240 acres of land in contro- 
versy in this case is situated on the Elkhorn river a 
short distance northeast of Valley. Mr. and Mrs. Evans 
lived on this land from 1871 to 1891, and weré among 
the prominent farmers in that part of the county. The 
family consisted of Mr. and Mrs. Evans and six children, 
among whom were William Evans, the father of the de- 
fendant’s wife, so that the defendant’s wife is the grand- 
child of the plaintiff. The defendant’s father, Captain 
Gilmore, was also a prominent citizen of Douglas county, 
and owned one of the best farms between the Evans farm 
and Valley. His family consisted of several children, 
among them this defendant, who has been quite active 
in the affairs of the county, and is at the present time 
chairman of the drainage board of the Elkhorn Drainage 
District. A brother, John Gilmore, is president of the 
Farmers Club at Valley, and another brother is instructor 
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in the University of Nebraska. So it will be observed at 
the outset that the families interested in this lawsuit are 
prominent. Mr. and Mrs. Evans’ children, as the court 
will need to know, are William, Mary (Mrs. T. J.) Oliver, 
Annie Portlock, Martha Evans, Alvin and Frank. Wil- 
liam and Mary were married before the family left the 
farm, and the others went with their parents to Bethany. 
William has lived in Nebraska part. of the time. The 
Olivers were for many years at Falls City. The Port- 
locks were at Havelock or Bethany. Alvin has been for 
several years at Pullman, Washington, and Frank and 
Martha have been in Idaho. Alvin has all along been his 
mother’s adviser. This suit was brought by the plaintiff 
primarily to cancel the contract of February 28, 1910, 
which gave defendant certain special rights. However, 
the record in the case is largely made up of testimony 
with reference to an accounting between plaintiff and 
defendant for the rents and profits of this farm during 
the time the defendant occupied it under the aforesaid 
contract. There are two contracts which form the real 
basis of this controversy. One is the contract of February 
28, 1910, above referred to, providing for the sale of the 
land and division of the proceeds between plaintiff and 
defendant; and the other is the contract of August 8, 
1914, wherein plaintiff, as alleged, agreed with defendant 
to sell the farm to him on certain terms and conditions. 
Both contracts were made at the solicitation of the plain- 
tiff. The former was put into writing and signed. The 
terms of the latter were agreed upon and set down in a 
memorandum, but not signed. “The accounting is merely 
incidental to the main contention of the plaintiff, and 
was thrown in” to give jurisdiction. 

An examination of the evidence shows a long and un- 
successful struggle on the part of the plaintiff to get 
rid of the husband of her granddaughter. She is justified 
in not wanting to retain him as a tenant, or in anyway 
connected with the farm. One of her sons (Alvin) wrote 
several letters, which are shown by the record and the 
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briefs. He appears to have been friendly to the defend- 
ant until he afterwards lost his patience in attempting 
to assist the defendant to become reconciled to the idea 
that his mother should get rid of him as an unprofitable 
tenant and recover possession of the land. On April 16, 
1915, the temporary injunction issued before that time 
was made permanent. It enjoined the defendant “from 
asserting, claiming or in any way attempting to enforce 
any right, claim or title in or to said real estate by reason 
of a certain agreement dated Bethany, Nebraska, 2/28/10, 
signed by Elizabeth L. Evans and Ernest L. C. Gilmore, 
and filed for record by said defendant in the office of the 
register of deeds of said county of Douglas.” The order 
was to take effect upon the giving of an undertaking in 
the suin of $1,500, with an approved surety. The bond 
was approved. The judgment canceled and annulled the 
instrument referred to, and enjoined the defendant and 
prohibited him from ever claiming any right, title, claim 
or interest in or to said real estate, or any part thereof, 
and that the plaintiff recover of said defendant the pos- 
session of all of said real estate and have a writ of resti- 
tution therefor, and “that this decree does not abate 
any action at law now pending between the parties here- 
to for the possession of said real estate by plaintiff, and 
that she may pursue her right of possession therefor, 
either by writ of restitution herein or by action at law.” 
Concerning the alleged sale of the place, it is sufficient 
to say that there never was any contract in writing, and 
'.that there never were any substantial improvements made 
on the place by the defendant under the said oral agree- 
ment. He did certain things with a view to enabling him 
to take care of a large number of men in his employ in 
the ditching and grading business. The plaintiff was 
averse to selling the land without the consent of her 
children. She was timid about making bargains with 
the apparently visionary man who had married her grand- 
daughter. i? 
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On Friday evening, August 14, the defendant and his 
wife came to the home of the plaintiff at Bethany. The 
next day, which was Saturday, they remained there. 
Certain of the children were present. There were con- 
' yersations between the plaintiff and the defendant. It 
was warm weather, and their conversations appear to have 
been out in the yard. The defendant seems to have 
wanted to buy the place for $18,500, but he did not have 
anything to pay down. Ile only wanted to pay 4 per 
cent. interest, and then he wanted to make a payment, 
so he said, of $1,000 a year. The plaintiff and defendant 
had some conversation, The proposition does not appear 
to have interested the plaintiff very much, as the terms 
were not at all satisfactory to her. She said that she 
wonld think about it, and the defendant wrote a little 
paper supposed to contain his offer. The plaintiff appears 
to have handed this little paper to William, the father 
of defendant’s wife, with a statement that there was 
Ernest’s offer for the land. It is as follows: “Farm 
Contract of Sale: $18,500, on ten years time, at 4 per 
cent, interest, payable semi-annually on October Ist and 
March Ist each year, together with enough of principal 
to equal $1,000 in all, that part of principal to be paid 
March 1st each year, with privilege of paying all or any 
part of principal at any time. Interest to date from 
March ist, 1915.” 

It should be remembered that the trial court had the 
Witnesses before it, and the judge saw them, and had an 
opportunity to judge of their truthfulness. We are. 
unable to say that the judgment of the district court is 
wrong, and it is, 

AFFIRMED, 

Lerron, Rose and Sepewick, JJ., concur in the con- 
clusion. as : ; 
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IN RE ESTATE OF THOMAS CORMICK. 
Mary CORMICK, APPELLANT, vy. First Trust COMPANY OF 
OMAHA, ADMINISTRATOR, APPELLEE. 


Fitep DecEMBER 19; 1916. No. 19089. 


1. Executors and Administrators: CLarmms: PLEADING. Petition examin- 
ed, and held to plead an express contract between husband and wife, 
and to state the same cause of action as that stated in the claim filed 
in the county court. 


2. Husband and Wife: Contracts. An express contract between hus- 
band and wife that she shall receive reasonable compensation for 
extra and unusual services rendered him outside of her domestic 
duties is valid, and, when established by a preponderance of the 
evidence, is enforceable as against him or his estate. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. TRouP, JuDGE. Reversed. 


Brogan & Raymond and A. 8. Ritchie, for appellant. 
EH. W. Simeral, contra. 


Martin, C. 

The plaintiff, Mary Cormick, was married to Thomas 
Cormick on April 22, 1903. For some time prior to the 
marriage, said Thomas Cormick was a detective, with 
headquarters at Omaha. He died on April 15, 1918. The 
TIirst Trust Company of Omaha was appointed adminis- 
trator of his estate. Mary Cormick filed a claim on 
December 13, 19138, against his estate, the nature of which 
is disclosed by the third paragraph of her petition, which 
is as follows: 

“That on May 1, 1903, following her marriage to the 
said Thomas Cormick, at the special instance and re- 
quest of the said Thomas Cormick, your petitioner be- 
came employed by the said Thomas Cormick to engage 
herself in the business of the said .Thomas Cormick in the 
capacity of a private detective and assistant to the said 
Thomas Cormick; that the duties required of her in said 
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employment consisted of carrying on all correspondence, 
making out all reports, soliciting work, outlining and 
detailing instructions to operators (here follows a de- 
tailed statement of services performed) ; that said services 
were of the reasonable value of $2 per day.” 

The administrator filed a motion to dismiss her claim on 
the grounds: First, that the evidence is not sufficient 
to’establish a claim against said estate in favor of said 
Mary Cormick; second, that under the facts proved the 
said Mary Cormick, as the wife of said deceased, is not 
entitled under the law to make any claim against said 
estate. The county court found that there was nothing 
due plaintiff and disallowed her claim. She took an 
appeal to the district court, and on March 18, 1914, filed 
her - petition in said court, using the same language 
therein as quoted above. On October 15, 1914, she filed 
an amended petition in said district court; said amend- 
ment consisting of the words, “and the said Thomas 
Cormick agreed to pay her for her said services what the 
same were reasonably worth.” On November 6, 1914, the 
administrator filed a motion to strike the said amendment 
from said amended petition, for the reason that the issues 
in the district court were changed from what they were 
in the county court, in that an implied contract was 
pleaded in the county court and an express contract was 
sought to be pleaded in the district court. This motion 
was sustained; and on the same day a demurrer was 
also sustained, on the ground that the petition did not 
state facts sufficient to constitute a cause of action. A 
reversal is asked on the contention that the trial court 
should have overruled the demurrer to the amended 
petition, and should not.have sustained the motion 
striking out the amendment to said petition. 

Does the petition in the district court state a different 
cause of action from that stated in the county court? 
The allegation in both courts is that Mary Cormick be- 
came employed at the special instance and request of 
the said Thomas Cormick to engage herself in the capac- 
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ity of a private detective and assistant to the said Thomas 
Cormick. From this phraseology an express contract, 
rather than an implied one, is alleged, and the word 
“employed” carries with it an implication to compensate 
her for the reasonable worth of her services. : 

“To be ‘employed’ in anything means, not only the 
act of doing it, but also to be engaged to do it; to be 
under contract or orders to do it.” United States v. 
Morris, 39 U. S. *464, *475. - 

The amendment, under the liberality of our statute, 
should have been permitted as an amplification of the 
original petition, and should not have been considered 
‘as a change of the cause of action or the issues presented 
to the county court. 

The important question to determine is whether, under 
our married woman’s act, a husband and wife may con- 
tract with each other with reference to any matter not 
‘ inherent in the contract of marriage itself. The services 
for which compensation is asked are not those necessarily 
involved in household duties or the marriage relation. 
She is taken from the home under the contract and placed 
in an office, and required to follow an extraordinary 
business, that of an assistant to a detective, far removed 
from the duties devolving upon the wife. The employ- 
ment itself is evidence that the husband released the wife 
during the time she was to be engaged in office work for 
him from any domestic duties which he might have claim- 
ed from her by reason of their marriage. Is such a con- 
tract enforceable in this state? Common-law disabilities 
were removed and certain general powers were conferred 
upon women py the legislature of this state as follows: 

Section 1560, Rev. St. 1918: “The property, real and 
personal, which any woman in the state may own at the 
time of her marriage, and the rents, issues, profits, or 
proceeds thereof, and any real, personal, or mixed prop- 
erty, which shall come to her by descent, devise, or the 
gift of any person except her husband, or which she 
shall acquire by purchase or otherwise, shall remain her 
sole and separate property, notwithstanding her marriage, 
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and shall not be subject to the disposal of her husband, 
or liable for his debts (except for necessaries when 
execution against the husband has been returned unsatis- 
fied) .” ; 

Section 1561: “A married woman, while the marriage 
relation subsists, may bargain, sell, and convey her real 
and personal property, and enter into any contract with 
reference to the same in the same manner to the same 
extent, and with like effect as a married man may in 
relation to his real and personal property.” 

Section 1562: “Any married woman may carry on 
‘trade or business, and perform any labor or services 
on her sole and separate account; and the earnings of 
any married woman, from her trade, business, labor, or 
services, shall be her sole and separate property, and 
may be used and invested by her in her own name.” 

By these sections, or any part of them, are contracts 
between husband and wife excepted or prohibited? If — 
not, the husband may contract with the wife, relative 
to services to be performed by her not inhering in the 
marriage relation, the same as he may contract with any 
other person. With reference to such exception, this 
court has spoken in the case of May r. May, 9.Neb. 16, 
wherein it is said: “This statute defining the rights of 
married women contains but one allusion to, or exception 
of, her husband. Property, the gift of her husband, may 
not remain her sole and separate property, not subject 
to the disposal of her husband or liable for his debts. 
In respect to property acquired by her in any other man- 
ner than by gift from him, the husband stands in the 
same relation to her as all the rest of the world. In 
the grant of general power (if I may ues the language) 
to her to ‘bargain, sell, and convey her real and personal 
property, and enter into‘any contract in reference to it, 
to ‘sue and be sued,’ to ‘carry on trade or business, and 
perform any labor or service on her sole and separate 
account,’ and to use and invest her earnings in her own 
name, contracts with her husband are not excepted.” 
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Other courts have taken the same view of similar 
statutes, and hold that contracts between husband and 
wife for extra and unusual services are enforceable, 
as will be seen from the following quotation from the 
supreme court of Pennsylvania: ‘Where a husband 
consents to the employment of his wife and agrees that 
the wages shall be paid to her, she can recover them as 
against him, and he forfeits and surrenders to her any 
claim that he might otherwise have to them, A husband 
may contract directly with his wife for the performance 
of extra and unusual services in the course of his business 
outside of the family relation, and such contract will 
be deemed a waiver by him of all claim to her wages, and 
she will be entitled to be paid for such services out of the 
proceeds of a sale of her husband’s property.” Nuding 
& Schlouch v. Urich, 169 Pa, St. 289. 

The appellate court of Indiana has passed upon a 
similar question: “Under Horner’s Rev. St. 1897, sec. 
5115, abolishing all legal disabilities of married women 
to make contracts, except to convey real estate or enter 
into a contract of suretyship, and section 5130, pro- 
viding that the earnings of a married woman, ‘other than 
labor for her husband or family, shall be her sole and 
separate property,’ a contract of a husband to pay his 
wife for services as clerk in his store is for a consider- 
ation, and valid.” Roche v. Union Trust Co., 52 N. E. 
(Ind. App.) 612. See, also, Powers v. Fletcher, 84 Ind. 
154; Moore v. Crandall, 205 Fed. 689. “A husband can 
make a valid gift of his wife’s services to her, for which 
she can maintain an action.” Farman v. Chamberlain, 


' 74 Ind. 82. 


The distinction between the ordinary duties devolving 
upon the wife by reason of the marriage relation and 
the extraordinary services which she may render for the 
husband in his businéss is fully recognized in this state. 
“The married woman’s act does not deprive the husband 
of his right of action for the loss of services or companion- 

100 Neb.—43 4 
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ship of his wife, and, notwithstanding that act, he may 
still recover to the extent that the injury sustained by 
his wife incapacitated her from performing the duties 
that reasonably devolve upon her in the marriage re- 
lation.” Omaha & R. V. R. Co. v. Chollette, 41 Neb. 578. 

In some jurisdictions contracts of this character be- 
tween husband and wife have been declared invalid. 
While this court has never passed upon this particular 
question, it has decided that the husband, under the 
married woman’s act, is not excepted from its provisions 
bestowing upon the wife general contracting powers with 
relation to her separate property and earnings. It 
follows that the wife may contract with her husband 
for compensation for services to be rendered by her not 
within contemplation of the married relation, and the 
husband is therefore bound by the character of the em- 
ployment alleged in the petition. In case the claimant 
is able to show an express contract with her husband 
for compensation for the services rendered in his office 
by a preponderance of the evidence, she should be per- 
mitted to recover the reasonable yalue of said services. 
The trial court erred in sustaining the demurrer to 
plaintiff’s petition. We recommend that the case be 
reversed and remanded for further proceedings. 

Per Curiam. For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings, and 
this opinion is adopted by and made the opinion of the 
court. 

REVERSED. 
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AuGgusta BIERBACH, APPELLEE, v. MUTUAL BENEFIT 
HEALTH & ACCIDENT ASSOCIATION, APPELLANT. 


Fitep DEcEMBER 29, 1916. No. 19052. 


Insurance: Contract: LiasiLity: EstTopret. A contract of insurance 
in a mutual assessment company ordinarily consists of the articles 
of incorporation and by-laws of the association, the application and 
the certificate, but when such an association sets out, as one of 
the prominent features of its certificate of membership, a synopsis 
of its by-laws in such form and substance as to lead the insured 
to believe that it contained all the provisions of the by-laws which 
applied to his certificate of membership, the insured may rely upon 
such synopsis, and, if liability accrues, the association will be 
estopped to deny its liability under a clause of its by-laws which it 
lead the insured to either overlook or to believe that it had no 
application to his certificate. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Surron, Jupcn. Affirmed. 


Mahoney & Kennedy, Yale C. Holland and Guy C. 
Kiddoo, for appellant. : 


G. W. Shields & Sons, contra. 


Morrissey, C. J. 

Defendant has appealed from a judgment of the district 
court for Douglas county, in the sum of $1,000, given on 
a certificate of membership issued by defendant to one 
Otto William Bierbach, which certificate was made pay- 
able to plaintiff. The first page of the certificate reads 
as follows: 

“Certificate of Membership. Form 10. 
“Mutual Benefit Health and Accident Association, Omaha, 
by this certificate of. membership certifies: “That Otto 
Wm. Bierbach is a member of the Mutual Benefit Health 
and Accident Association, and while in good standing is 
entitled to benefits in such amounts, and under such 
conditions and limitations, as may be provided for in the 
articles of incorporation and by-laws of said association 
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— 


in force on the date of the happening of the event on 
account of which any claim, under this certificate, is 
made; said articles of incorporation and by-laws, the 
application for membership and this certificate shall 
constitute the contract between the holder thereof and 
said Mutual Benefit Health and Accident Association. 
“In witness whereof, we have hereunto affixed our 
official signatures and impressed the corporate seal of 
the association at Omaha, Nebraska, this 8th day of 

November, A. D. 1912. 
(SEAL) “(Signed) H.S. Weller, President. 
“(Signed) C. C. Criss, Treasurer.” 


The second page, printed in the same size type, is made 
up of nine paragraphs, duly numbered and subdivided. 
Omitting those not material here, it reads as follows: 


“A Synopsis of Benefits under By-laws Governing Certifi- 
cate of Membership, Form 10, now in effect. 
“Accident Benefits. 

“TV. Specie Losses. Whenever a member of this 
association shall, through external, violent and accidental 
means, receive bodily injuries which shall, independently 
of all other causes, result in one of the following specific 
losses within thirteen weeks from the date of the accident 
causing said injuries, payment will be made in accord- 
ance with the by-laws, not exceeding the following 
amounts: 

Death, loss of both hands, both feet or both eyes. $1,000 

Loss of one hand or one foot ........... 0. cece eee 350 

Loss of sight of one eye ....... cee ee ee eee eee eee 250 
“General Provisions. 

“(f) The right of any member, or person claiming 
under any membership, to claim weekly benefits or indem- 
nity shall be determined by the provisions of the articles 
of incorporation and of the by-laws in force at the time 
the accident occurred, or the disability due to sickness 
commenced. 
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“(g) Attention is called to these features of the by- 
laws, so that misunderstandings may be avoided should 
occasion arise to make claim. If you do not understand 
your contract as thoroughly as you might wish, write 
the home office. Any information within the power of 
the officers of the association to give will be promptly 
given.” 

This is followed on the succeeding page by the applica- 
tion for membership, which is in the usual form of 
applications for membership in such insurance com- 
panies, and includes the following provision: 

“I hereby agree that I will accept the certificate of 
memberhip which may be issued to me subject to all the 
provisions, conditions and limitations contained in the 
articles of incorporation and by-laws of said association, 
as the same now are or as they may be legally amended 
and changed, and I agree to comply with all the pro- 
visions thereof. * * * JI understand that this appli- 
cation is for a certificate of membership, Form 10, 
paying benefits in accordance with the by-laws, as shown 
on back hereof.” 

The original application is not incorporated in the 
bill of exceptions, and no by-laws are printed on the 
back of the copy of the application found on the certifi- 
cate of membership. 

While this certificate was in full force, Bierbach died 
as the result of accidentally taking carbolic acid. This 
case was tried on the theory that the unintentional or 
accidental taking of this poison constituted death through 
external, violent and accidental means, and the only 
real question in dispute is whether the recovery shall 
be for $1,000, as would appear from a casual reading of 
the synopsis of benefits, or whether the recovery shall 
be limited to a sum not exceeding $100, as fixed in sub- 
division A of section 14, article 18, by-laws of the associ- 
ation, entitled, “Restricted Benefits,’ and providing: 
“The accidental taking of poison; then, in all such cases 
mentioned in this paragraph, the limit of the association’s 
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liability for weekly benefits, or other indemnity, shall 
not exceed the sum of one hundred dollars, anything in 
the by-laws to the contrary notwithstanding.” 

Defendant maintains that the contract is made up of 
the constitution and by-laws, the application and the cer- ' 
‘tificate of membership taken together; while, on the other 
hand, plaintiff points out that this certificate is all 
printed on one sheet of paper consisting of four pages. 
The first page contains the certificate proper. The sec- 
ond contains the laws or synopsis of the laws governing 
and fixing defendant’s liability. The third page con- 
tains the application, and the fourth page, the usual 
indorsements put on a policy of insurance. 

The synopsis of benefits occupies a full page, the page 
usually occupied by the general provisions of an insurance 
policy, printed in large type and designated in the head 
notes as “Form 10, now in effect,” and conveys the im- ° 
pression, not only that it forms a part of the certificate, 
but that it contains so much of the by-laws as relates to 
and governs this particular form of certificate. It says 
that if the insured dies as the result of external, violent 
and accidental means, the beneficiary shall receive a sum 
not exceeding $1,000. There is a total lack of suggestion 
that the recovery shall not exceed $100. That the in- 
sured came to his death through external, violent and 
accidental means is in effect admitted under the plead- 
ings and on the theory on which the case was tried. 
Defendant argues at length that the contract of itsurance 
consists of the certificate, the application and the by-laws, 
but argument on this point is not necessary. Defend- 
ant’s proposition stands without dispute. The certificate 
and application are in evidence and speak for themselves. 
But what is to be taken as the by-laws? Are we to accept 
the synopsis of by-laws set out by the defendant itself, 
and constituting the second page of this certificate of 
membership, or shall we look to a separate document, 
which is incorporated in the bill of exceptions and claim- 
ed by defendant to be the by-laws governing the associ- 
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ation and which fix a different liability against defend- 
ant from the liability fixed in the synopsis printed on 
the certificate? The synopsis of benefits points out that 
in case of death the payment will not exceed. the sum of 
$1,000. The statute in force at that time, of which the 
insured will be presumed to have had knowledge, fixed 
the recovery in a mutual assessment company, such as 
defendant, at not to exceed one assessinent on each and 
every member in good standing. Reading this provision 
of the certificate in the light of the statute, any ordinary 
man would understand that the amount of recovery would 
be such amount as one assessment would raise, not ex- 
ceeding the maximum fixed in the cer‘ificate. 

The concluding clause of the synopsis of benefits is 
as follows: “Attention is called to these features of the 
by-laws, so that misunderstandings may be avoided 
should occasion arise to make claim. If you do not 
understand your contract as thoroughly as you might 
wish, write the home office. Any information within 
the power of the officers of the association to give will be 
promptly given.” It will be noted that special stress is 
laid “on these features of the by-laws.” Thus the unwary 
is led to believe that “these features” contain the pro- 
visions which are applicable to his form of certificate. 

In this class of insurance, a contract consists of the 
articles of incorporation and by-laws of the association, 
the application and the certificate of membership, but 
when this association set out, as one of the prominent 
features of its certificate of membership, a synopsis of 
its by-laws in such form and substance as to lead the 
insured to believe that it contained all the provisions 
of the by-laws which applied to his certificate of member- 
ship, the insured had a right to rely upon this synopsis. 
Having pursued this course of conduct, defendant is 
estopped to deny its liability under a clause of its by- 
laws which, we may assume, it led the insured to either 
overlook or to believe that it had no application to his 
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certificate. Binder v. National Masonic Accident Ass’n, 
127 Ia. 25. 

There is only one remaining subject. That relates 
to the taxation of an attorney’s fee. This question has 
been so thoroughly settled by this court in Lancashire 
Ins. Co. v. Bush, 60 Neb. 116, and cases therein cited, 
that a discussion of this point will serve no useful pur- 
pose. The amount allowed was $75, a reasonable fee 
for the service rendered. 

The record is found free from error, and the judgment 
is : 

AFFIRMED. 


SARAH GREEN, ADMINISTRATRIX,; APPELLEE, v. CUDAHY 
PACKING COMPANY, APPELLANT. 


Fit—eD DECEMBER 29, 1916. No. 19078. 


1. Master and Servant: InyJury To SERVANT: PLEADING AND PROOF: 
VaRIANCE. Where it is alleged in a petition that a servant fell 
into an unguarded hole in the floor of a room adjoining the room 
in which he worked, and. the proof shows that the room with 
the unguarded hole in the floor is in a separate building from 
that in which the servant worked, but that the two buildings were 
connected by a foot-bridge, or viaduct, the variance, if any, be- 
tween the allegation of the petition and the proof is immaterial. 


: Duty or Master, It is the duty of a master to use 
reasonable care to provide a safe way of ingress and egress to the 
place of employment. 


: PRESUMPTIONS. Where the master has furnished 
a number of such ways, and has kept them guarded and free from 
pitfalls, the servant may assume that he will continue to exercise 
such degree of caution as is necessary to keep these ways safe 
for passage. 

Ingury To Servant: Liasmity oF Master. And if the 
master permits one of such ways to be left in an unsafe condition 
and, as a result thereof, a servant suffers injury, without negligence 
on his part, the master will be liable. 
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APPEAL from the district court for Douglas county: 
JAMES P. ENGLISH, JUDGE. Affirmed. 


James C. Kinsler, for appellant. 
Smyth & Schall, Hd. P. Smith and Herman Aye, contra. 


Morrissey, C. J. 

John Green, an employee of defendant, suffered in- 
juries, September 24, 1913, which resulted in his death 
the following morning. Plaintiff, as administratrix of 
his estate, brought this action against his employer 
and recovered a judgment for $4,365, and defendant has 
appealed. 

Plaintiff alleged that on the evening of the 24th of 
September, 1913, Green was required to work overtime 
and remained at his task until. after dark; that Green 
came to his death by reason of the carelessness and 
negligence of the defendant, in that, in order to leave the 
room where he was employed, through the customary 
and usual exit, he passed through an adjoining room, 
and thence down a stairway to the street; that, in the 
floor of this adjoining room through which he passed, 
the defendant had cut a large hole or opening about 20 
feet square, that this opening was left unguarded, and 
the room unlighted, and that Green fell through the 
opening to his death. 

The defendant answers, alleging that the hole or open- 
ing, as designated in plaintiff’s petition, was not in the 
floor of the building in which Green worked, but that 
it was cut in the floor of a separate building belonging 
to defendant; that Green was employed to work in the 
“new beef house,’ and that this opening in the floor 
had been cut in the “old beef house,” and that the old 
beef house had been condemned several months before, 
and was on the opposite side of the roadway and about 
50 feet distant from the new beef house, and that the 
hole or opening was about 60 feet in length and 15 feet 
in width; that the interior of the building was being 
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wrecked and demolished preparatory to reconstruction ; 
and that all of these facts were well known to Green. 
It further alleged that after Green had finished his work 
for the day he negligently and voluntarily went upon the 
third floor of the old beef house, “well knowing that it 
was unlighted, dark and dangerous, and that in so doing 
he departed from the line, scope and place of his em- 
ployment;” alleged that there were several safe exits 
from the room in which Green worked; that Green 
knew of these exits; that he wrongfully, negligently 
and voluntarily failed to use any of them; and that if 
he received the injuries, as alleged in plaintiff’s petition, 
it was through his own negligence and the negligence of 
his fellow servants; and further that he had assumed 
whatever risk, if any, there was in entering the partially 
destroyed building. The reply was a general denial of 
new matter alleged. 

Defendant has made 638 assignments of error, but we 
shall not undertake to discuss them separately. Indeed, 
they do not require separate discussion. The principal 
point urged is that the petition alleged the opening in 
the floor was in a room adjoining the room in which 
Green worked, and that the proof wholly failed to show 
an opening in the floor of any room adjoining this room. 
Laying aside technical distinctions, it may be said that 
plaintiff’s. petition is based on the assumption that the 
room in the old beef house is a room adjoining the room 
in the new beef house, though there is a private alley 
.Tunning between the two buildinys. Counsel for de- 
fendant would have us hold that it is not an adjoining 
room. There is no plat or drawing of either building 
pointed out in the record, but, if we understand the 
testimony of the witnesses, the Cudahy packing plant has 
many buildings. Among others are the buildings known 
as the old beef house, and the building known as the 
new beef house. As may be inferred from their desig- 
nations, the old beef house was first erected. Later the 
new building was erected, and there are a few yards 
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between the two buildings. There is a discrepancy in 
the evidence as to the distance they are separated. The 
testimony varies all the way from 5 or 6 yards to 15 or 
20 yards. The distance, however, is not material. The - 
new building stood on higher ground than the old build- 
ing, and they were connected by a bridge or viaduct 
leading from the third floor of the old building to the 
first floor of the new building. The time-keeper’s office 
was so located that many employees in the new building 
would report at the time-keeper’s office in the morning, 
get their check, or time card, go up the stairs into the 
old building, pass through this room with the opening 
in the floor, go over the bridge and into the new building, 
and return over the same route in the evening to the 
time-keeper’s office. This had been Green’s practice for 
sometime before he met his death. While there were other 
means of egress from the new beéf house, it is made per- 
fectly plain that the route mentioned was at least one of the 
regular routes followed by the employees of defendant. 
The opening in the floor had been guarded by putting 
substantial rails around it, but the men engaged in re- 
modeling the building would, from time to time, remove 
the guards as they raised or lowered machinery, but 
when their work was done they would again replace 
the guards. There is testimony showing that these 
guards were in place late in the afternoon of September 
24, and no person saw Green fall through the opening. 
Certain conditions are shown, however, and from these 
it may be assumed that the guards were not in place 
when he tndertook to pass through the room after com- 
pleting his day’s work. One of defendant’s foremen 
was called as a witness for plaintiff, and he testified 
that about 7 o’clock on the morning of September 25 
his attention was attracted to the body of a man lying 
on the floor below this opening; that he went down and 
found it to be John Green, who was then alive, but un- 
conscious; that he looked to see if the guards or rails 
were in place, and that there was, at that time, no guard 
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or rail on the east end of the hole—“there was no rail 
there.” Another employee testified to the same thing. 
Indeed, there can scarcely be said to be a conflict of evi- 
dence on that point. There is no dispute about the lack 
of light in the room at the time Mr. Green quit work 
and when it is assumed that he met this accident. Ap- 
pellant says in its reply brief: “There were no electric 
lights in the old beef house at any time after dark.” 
For the purposes of this review, we may assume that 
the room was dark; that there was no rail around this 
hole; and that Green fell. therein to his death. 

Defendant takes the position that these matters are 
entirely immaterial; that “Green had no business there; 
that it was not a place where he was employed, nor 
where his employment required him to be; that the de- 
fendant owed him no duty with reference to the con- 
dition of the old beef house, and therefore could be guilty 
of no negligence toward him, no matter whether the 
railing was up or down on the morning that he was 
found in the old building.” Practically all of its as- 
signments of error are based on this assumption. If 
defendant is correct in this, the judgment cannot stand. 
If it is not right in this assumption, there is little left 
of its assignments of error. Defendant argues that 
the proof fails to show any hole in the floor, as alleged 
in the petition; that this hole which we have described 
in the old building is not in a room adjoining the room 
in which Green worked. But we are not impressed with 
the logic of the argument. Perhaps the petition is more 
specific than is necessary. It might have been sufficient 
to allege that as he left the room where he was employed, 
passing over the usual route of exit, he fell into this 
hole, without saying that it was in a room adjoining the 
room in which he worked. But it is evident both from 
the answer and the proof that all parties understood 
exactly the location of the buildings, the rooms, and 
the unguarded hole into which Green fell. No one was 
misled for a single moment. Defendant says there were 
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other means of ingress and egress, but does not point out 
the testimony bearing out the statements. However, 
we will assume it to be true. The proof does show that 
the route taken by Green was one of those usually and 
customarily taken, not only by him, but by a large 
number of the employees, with the full knowledge and 
consent of defendant’s superintendents and foremen. It 
also appears to be the most convenient route. In fact 
this bridge, or viaduct, seems to have been constructed 
for that very purpose. It constituted an invitation to the 
employees to follow that route. The men were seen to 
go back and forth there daily, and the foreman en- 
gaged in remodeling the old building recognized the 
danger of leaving the opening unguarded, for he had it 
inclosed with guards and rails. The deceased passed 
back and forth there daily, undoubtedly observed the 
guards and relied upon them. This was a large room 
with some small lights on a distant side thereof, but not 
' sufficient to light that part of the room through which 
Mr. Green attempted to pass. -It was the duty of the 
employer to keep this hole guarded. 

It is not only the duty of the employer to provide a 
reasonably safe place for his employees to work, but 
that duty carries with it the obligation to provide a 
reasonably safe ingress and egress. Of course, defend- 
ant argues that it did furnish a safe way of ingress and 
egress, and that Green was guilty of negligence in at- 
tempting to make his departure through this old build- 
ing. But where the employer has undertaken to furnish 
a number of such ways, and has kept them guarded 
and free from pitfalls, the employee may assume that he 
will continue to exercise such a degree of caution as is 
necessary to keep these ways safe for passage, and Green 
was not guilty of negligence in choosing the route, on 
that evening, which theretofore he had followed with per- 
fect safety and which he might still have followed in 
safety had the guards been maintained around this 


opening. 
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Neither did he assume the risk of this opening in the 
floor being left unguarded. He had passed by it from 
day to day. He had seen it duly protected, and he could 
not anticipate that it was in a different condition from 
what he had been accustomed to see it. The workmen 
employed around this opening might be said to have as- 
sumed the risk of such employment, but Green was not 
so employed, and the assumption of risk cannot be ap- 
plied. 

We cannot undertake to discuss seriatim the numerous 
assignments made. If we were to adopt defendant’s 
theory of the case, many of them would be good; but 
we do not adopt that theory, but hold that there is no 
material variance between the pleadings and the proof, 
and that this opening in the floor of the old beef house 
is sufficiently designated in the petition, and, if it is 
not, the case is one of those falling within section 7706, 
Rev. St. 19138, providing: “No variance between the al- 
legation in a pleading and the proof is to be deemed 
material unless it have actually misled the adverse 
party, to his prejudice, in maintaining his action or 
defense upon the merits.” It follows that each of the 
assignments based upon this theory are without merit. 
This applies as well to the exceptions taken to ethe 
instructions as to the rulings on the introduction of 
evidence. The jury were properly instructed. As to the 
instructions asked by the defendant, they are for the 
most part based on a theory of the case which we have 
heretofore said is not sustained, and they were there- 
fore properly denied. 

The verdict of the jury is fully sustained, the record 
is free from error, and the judgment is 

AFFIRMED. 

Fawcett, J., not sitting. 
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GEORGE REUDELHUBER, APPELLER, v. DouGcLAS COUNTY, 
APPELLANT. 


Fivep DEcEMBER 29, 1916. No. 19134. 


1. Negligence: ImputTeD NEGLIGENCE. ‘One who is injured by reason of 
a defective bridge while riding in a private vehicle may recover 
from a county otherwise liable, notwithstanding the negligence of 
the driver, which may have contributed to produce the injury, the 
injured party being free from negligence and having no authority 
or control over the driver.” Loso v. Lancaster County, 77 Neb. 466. 


2. Evidence examined, and held sufficient to sustain the verdict of 
the jury. 


APPEAL from the district court for Douglas county: 
Lee 8. Estrettr, Juper. Affirmed. 


George A. Magney and Ray J. Abbott, for appellant. 
Albert S. Ritchie, contra. . 


Morrissey, C. J. 

May 25, 1913, one D. W. Wiley, with a party of friends, 
of whom plaintiff was one, in attempting to drive his 
automobile across one of defendant’s bridges, forming a 
part of the public roadway, collided with a guard, or 
railing, of the bridge. Plaintiff was thrown out of the 
automobile and suffered a fractured knee. He brought 
suit against the county, alleging that the iron guard 
rail at the west end of the bridge, and on the south side 
thereof, had become loosed from the clamp by which it 
had been fastened to the frame of the bridge, and had 
been so bent that it protruded into the roadway two 
or three feet; that this condition had existed so long 
that the defendant county in the exercise of ordinary 
care and diligence had knowledge of the defect. 

The answer denies that the bridge was out of repair; 
alleges that the guard rail was in its proper place, and 
that the automobile was negligently driven against the 
frame of the superstructure of the bridge, thereby 
breaking the guard rail loose from its fastening. 
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Appellant in its brief states the issues, as follows: 
“The question at issue in the case is whether or not 
Douglas county was negligent in maintaining the bridge 
upon which the plaintiff was injured, and, if it was 
negligent, was the plaintiff injured by reason of such 
negligence on the part of the county, and, if he was 
so injured, the amount of damages he suffered.” 

By its third instruction, the court told the jury: “The 
county. is liable for an injury caused by an unsafe and 
defective condition of a county bridge, notwithstanding 
the fact that no actual notice of said condition had 
previous to the occurrence of the accident been given to 
any officer of the county concerned, where the defects: 
were of such a nature or had existed for such a length 
of time that by the exercise of ordinary care they might 
have been discovered and repaired.” 

Appellant concedes that this instruction correctly 
states the law, but argues that the evidence is insufficient 
to sustain the findings. 

The driver testified that as he approached the bridge 
there was another automobile approaching from the 
other direction, and this compelled him to keep to the 
right-hand side of the road; that he saw the rail pro- 
truding into the roadway at the bridge, but was so 
close to it that he could not avoid the collision. He 
says he swung the front of the car toward the center of 
the driveway, and thus avoided a collision with that 
part of the machine, but he was so close to the pro- 
truding rail that it caught the fender about the middle of 
the car and wedged itself between the rear wheel and the 
body of the car, causing the car to stop instantly. In 
this he is fully corroborated by oue of the passengers. 
Of course, this testimony does not prove that it had been 
out of condition for such a length of time as would be 
notice to defendant and its officers; but there is also 
evidence showing the condition of the clamp designed to 
hold the rail in place. The clamp was filled with dirt, 
which indicates that the rod had been loose for some 
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time. There is also evidence of a bend in the rail and 
rust spots upon the rail, and these are said to indicate 
that the bend had existed for a considerable period 
of time. 

Defendant offered the testimony of witnesses who 
passed over the road frequently, one of whom had 
walked across the bridge the day the accident occurred. 
They testified that the bridge was in proper condition; 
but there was nothing to expressly direct their attention 
to this rail. The jury, under the direction of the court, 
made an examination of the bridge. They must have 
been impressed with the condition in which they found 
the rail and clamps, and we cannot say that under the 
evidence, which their observation enabled them to under- 
stand, the verdict is so unsupported that it must be 
overthrown. 

In the assignments of error formal complaint is made 
of the instructions given, but they are not further urged 
in the brief, and these assignments will be treated as 
waived. 

It is urged, however, that the court erred in failing 
to submit for the consideration of the jury the question of 
the contributory negligence of the plaintiff because the 
proof shows that the automobile, at the time it approacli- 
ed the bridge, was being driven at a rate of speed in ex- 
cess of 8 miles an hour. It is provided by section 3049, 
Rev. St. 1918: “Upon approaching an intersection of 
highways, or a bridge, or a sharp curve, or a steep de- 
scent, or another vehicle, or an animal, or person outside 
of any village or city, the person operating a motor 
vehicle shall reduce the speed of such vehicle to a rate 
not to exceed eight miles an hour and shall not exceed 
such speed until entirely past such intersection.” 

The statutory rate of speed was not alleged in the 
pleadings. The answer merely alleged that the auto- 
mobile was being driven in a careless and reckless man- 
ner, and was driven against the superstructure of the 
bridge. The instructions given by the court are sufficient- 

100 Neb.—44 
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ly explicit to cover all issues raised by the pleadings. 
If defendant desired a more explicit instruction, it ought 
to have made a seasonable request. Even had request 
for the instruction been made, it would not have been 
error to refuse it. Plaintiff was free from blame, and 
the rule is laid down in Loso v. Lancaster County, T7 
Neb. 466: “One who is injured by reason of a defective 
bridge while riding in a private vehicle may recover 
from a county otherwise liable, notwithstanding the 
negligence of the driver, which may have contributed 
to produce the injury, the injured party being free from 
negligence and having no authority or control over the 
driver.” 

We cannot say that the verdict is unsupported by the 
evidence. The jury was correctly instructed, and the 
judgment is ee 

AFFIRMED. 

Fawcett, J., not sitting. 


Berry C. NELSON, APPELLANT, v. FLOYD SPRATT, APPELLEE. 
FitepD DECEMBER 29, 1916. No. 19016. 


1. Bastardy: Triau: Insrrucrions. In the trial of a bastardy case it is 
the duty of the court, when requested, to give the jury a cautionary 
instruction in accordance with section 361, Rev. St. 1913. 


After giving such an instruction it is 
prejudicial error to charge the jury that, if they find that the plain- 
tiff has testified falsely in regard to any material fact, they may 
disregard all of her testimony, unless the same be corroborated by 
other testimony or evidence. 


APPEAL from the district court for Antelope county: 
ANSON A. WELCH, JUDGE. Reversed. 


Fred H. Free, for appellant. 


Kelsey & Rice, contra. 
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BARNES, J. 

This was an action commenced by Betty C. Nelson, 
an unmarried woman, against Floyd Spratt, charging 
him with being the father of her bastard child. The 
cause was tried to a jury in the district court for Ante- 
lope county. The jury returned a verdict of not guilty, 
and the defendant was discharged. The plaintiff has 
brought the case to this court by an appeal. 

Among the numerous errors complained of, plaintiff 
contends that the trial court erred in charging the jury 
as follows: “Instruction No. 38. Requested by defendant. 
You are instructed that, if you find that the plaintiff 
has testified falsely in regard to any material fact, you 
may disregard all of her testimony, unless the same be 
corroborated by other testimony or evidence.” 

Appellant’s argument is that this instruction is er- 
roneous, because it singles out and calls attention to 
her evidence alone, and states that the jury may entirely 
disregard it. It is further contended that the rule, 
“falsus in uno, falsus in omnibus,’ is not correctly stated, 
because the words “has knowingly testified falsely to 
a material fact” are omitted. This question was before 
the court in Argabright v. State, 49 Neb. 760, where it 
was said: “The jury are the sole judges of the credi- 
bility of witnesses, and it is error for a trial court, in 
a criminal case, to single out a particular witness for 
the defense, by name, and give to the jury a cautionary 
instruction which applies directly to his testimony the 
rule of ‘falsus in uno, falsus in omnibus.’ ” 

Appellee contends that this rule has no application in 
civil cases; that, this being a civil case, the rule should 
be disregarded. In 38 Cyc. 1736, the rule in civil cases 
is stated as follows: “The instruction must be general 
and extend to all witnesses, whether testifying in person 
at the trial or by deposition. A proposition of law 
laying down a rule of evidence should be given in general 
terms, and not stated as being applicable to one certain 
witness or to one class of witnesses.” In 1 Thompson, 
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Trials (2d ed.) sec. 2423, it is said: “It is accordingly 
error, in formulating a cautionary instruction under 
this head, to omit the words ‘knowingly,’ ‘wilfully,’ ‘in- 
tentionally,’ or some equivalent expression. The judge 
is not at liberty to say: ‘If you find that the testimony 
of A. B. was false,’ ete, ‘you may disregard all his 
evidence.’ ” 

It is defendant’s contention that this rule is abrogated 
by section 361, Rev. St. 1913, and by the declaration 
of this court in Stoltenberg v. State, 75 Neb. 631, and 
Quinn v. Eggleston, 76 Neb. 409. 

Section 361 provides: “When such accused person 
shall plead not guilty, * * * the court shall order 
the issue to be tried by a jury; and at the trial of such 
issue the examination before the justice shall be given 
in evidence, and the mother of the bastard child shall be 
admitted as a competent witness, and her credibility be 
left to the jury: “ * * and on the trial of the issue 
the jury shall in behalf of the man accused, take into 
consideration any want of credibility in the mother of 
the bastard child; also any variations in her testimony 
before the justice and that before the jury; and also any 
other confession of her, at any time, which does not 
agree with her testimony, or any other plea or proofs 
made and produced on behalf of such accused person.” 

In Stoltenberg v. State, supra, the provisions of the 
foregoing section were considered, and it was held:“In 
a bastardy proceeding in which the defendant denies his 
guilt, the jury, if the defendant so requests, should be 
instructed in accordance with the provisions of section 
5, ch. 37, Comp. St. 1903, so far as applicable to the 
testimony, and it is error to refuse to so instruct.” The 
same rule was announced in Quinn v. Eggleston, supra. 
The record in the case at bar shows that the court proper- 
ly instructed the jury as provided by section 361, and in 
this no error was committed. It has never been held 
by us that the trial court should be permitted to give 
an instruction like the one of which plaintiff complains. 
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When the trial court has charged the jury as required 
by section 361, the rights of the defendant will have 
been fully protected, and it is reversible error to single 
out the plaintiff and charge the jury that, if they believe 
she has sworn falsely as to any material] fact, they may 
disregard all of her testimony, unless the same be cor- 
roborated by other testimony or evidence. 


When we consider the fact that plaintiff’s intercourse 
with the defendant might be known only to the parties 
themselves, and her testimony as to that fact could not 
ordinarily be corroborated by the direct testimony of 
other witnesses, it is apparent that the giving of the 
instruction complained of might be prejudicial. 


The judgment of the district court is reversed, and 
the cause is remanded for further proceedings. 
REVERSED. 
Morrissey, C. J., not sitting. 


Prerer KORAN, APPELLEE, v. CUDAHY PACKING COMPANY, 
APPELLANT. 


Fitep DEcEMBER 29, 1916. No. 19077. 


1. Jury: ImpaNELING: PEREMPTORY CHALLENGES. A custom prevails 
in Douglas county in civil cases that eighteen jurors who have 
passed their voir dire examination be called into the jury box, and 
counsel for each side then strike off three names peremptorily. 
Counsel for defendant, after striking the names of three jurors in 
this Manner, was denied the right to challenge three other jurors 
peremptorily from the twelve remaining in the box. Held, that 
having acquiesced and participated in peremptoriiy challenging 
three men in accordance with this custom, the defendant waived 
its right to exercise other or further peremptory challenges. 


2. Master and Servant: [NyurY To SERVANT: LIABILITY OF MASTER. 
Where a foreman ordered a workman to hurry, and furnished him 
a defective box to stand upon, in order to facilitate the work 
he was doing, the defect in which was not obvious to the workman, 
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he was entitled to rely upon the foreman’s selection of the box as 
a safe place upon which to stand. 


3. Appeal: Cross-EXAMINATION. A judgment will not be reversed 
merely on account of an extended cross-examination on an im- 
material matter, unless it clearly appears that the substantial 
rights of defendant have been prejudiced. 


4. Master and Servant: AcTion: APPEAL: EvipENcE. Where there is 
direct testimony that the plaintiff, who has theretofore been in 
sound health, received an injury to the abdomen from striking 
the edge of a vat over which he was working, on account of the 
slipping of a defective box on which he stood, which resulted in a 
severe pain and a bruised condition of the lower abdominal region, 
and was soon followed by hernia, an operation for which was 
performed in a short time, it was not erroneous to permit certain 
medical witnesses to testify that hernia might have resulted from 
such a fall. 


APPEAL from the district court for Douglas county: 
ALEXANDER C. Troup, JUDGE. Affirmed. 


James C. Kinsler, for appellant. 


Herbert 8S. Daniel, John A. Moore, B. H. Dunham and 
Herman Aye, contra. 


LeErton, J. 

The plaintiff, a man about 25 years of age, was a 
workman in the employment of defendant at its packing 
house in South Omaha. Jt was his duty two or three 
times a week to remove sides of pork from certain 
wooden pickle vats about four feet deep and four feet 
across, in which the meat was. pickled in a solution of 
salt and water. The water had been let out of the vat 
about nine days before. Plaintiff used a hook with 
which to pull the meat out of the vat. He piled it on 
a truck and took it to the butchers in an adjoining room 
to be trimmed and prepared for market. He had been 
engaged in this employment for about three vears under 
the same foreman. On the day of the accident he had 
emptied one truck-load. He testifies that as he was 
starting the second load the foreman ordered him to 
hurry, saying that there were six butchers waiting for 
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him, without meat, and asked him why he did not take 
a box to stand on. Plaintiff answered that he had 
nothing for that purpose. The foreman then kicked a 
box over to him against the vat and told him to stand 
on it. The box was a soap box ahout two feet long, 
eighteen inches wide, and nine inches deep. While 
plaintiff was standing on this box ‘with his head down 
in the vat, reaching to the opposite side, and pulling 
a piece of meat with the hook, the box tilted and slipped 
backwards from underneath him, allowing him to fall up- 
on the edge of the vat, bruising his body and causing 
severe pain in the lower part of his abdomen. After 
the accident he examined the box and found that a part 
of the side and one end, about two inches deep, was 
split off from the bottom edge, so that as he reached over 
it tilted and slid along the floor, causing the fall. He 
felt severe pain about three inches below the navel and 
three inches to the right of it. He felt weak and vomited, 
and afterwards the parts began to swell and became 
discolored. He consulted Dr. Riley, the doctor at the 
plant, about 4 o’clock the same afternoon, and he sent 
him to Dr. Koenig. The room in which he worked 
was about 100 feet square filled with tanks in rows, 
with no windows. It was lighted by small electric 
lights, apparently carbon lamps about 25 or 30 feet apart. 
The box was brought into the room by the foreman. 
After he fell he explained to the foreman that the box 
tilted, and he said that he saw that box yesterday, it 
was broken, and he forgot to throw it away. He went 
to Dr. Koenig’s office, to Dr. Chaloupka, and afterwards 
to Dr. Lord, on Dr. Koenig’s recommendation. Under 
Dr. Lord’s direction he was taken to the hospital and 
operated upon for inguinal hernia. After being out of 
the hospital eight or nine days Dr. Lord sent him back, 
and performed a second operation upon him for appendi- 
citis. The accident was on March 13, 1912. In Septem- 
ber, 1918, he was sent to the hospital again by Drs. 
Chaloupka and Tyler, where he was kept in bed for 
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about a month for rectal treatment. He had never had 
any pain or difficulty with his bowels before the accident. 
Since the first operation he has had a lump upon his 
left side about two inches thick and three or four inches 
long, and often has cramps on that side. He had this 
trouble at the time of the operation for appendicitis. He 
again went to the hospital in March, 1914, where he re- 
mained 58 days in bed for treatment for the same trouble, 
and again in August. He has not been able to work 
since the injury, except about six days, and has constant 
pain. At the time he was hurt he was earning 19 cents 
an hour and worked from 10 to 15 hours a day, making 
from $56 to $62 a month. He had never been sick before 
the accident. He has lost 30 pounds in weight. He has 
spent about $1,296 for doctors and hospital expenses. 
On cross-examination it was shown that he actually 
paid but a small part of the fees due for medical care. 
Two other witnesses corroborated his testimony as to the 
use of the box, and told of his gestures and of his ex- 
pressions of pain. For the defense, the foreman denied 
giving him any directions to use a box that day, denied 
furnishing him a box to stand on, and denied remarking 
‘about its condition afterwards. It was proved without 
dispute that it was a common thing for men engaged 
in taking meat from the vats to use boxes to stand on, 
which they procured from an adjoining room. ‘There 
was testimony—disputed—to the effect that, when one 
Hall was sent with plaintiff to inquire into the accident, 
he did not say that the foreman had given him the box 
or ordered him to stand on it. A verdict of $20,000 was 
rendered for plaintiff. Defendant appeals. 

In its brief defendant has set forth 204 assignments of 
error. Many of these relate to matters, as to which, 
even if it be conceded that error occurred, it was obvious- 
‘ly not prejudicial to defendant. The presentation of so 
many points, many of which cannot have been seriously 
relied upon for a reversal, entails needless work both 
upon counsel and upon the court, and is a practice not 
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to be commended. It is the duty of the court under 
section 7713, Rev. St. 1918, to disregard any error in the 
proceedings which does not affect the substantial rights 
of the complaining party, and no judgment can be re- 
versed for any such error. 

The first assignment relates to the refusal by the court 
to sustain defendant’s objection to questions asked on the 
voir dive examination of jurors as to their acquaintance 
with the Casualty Company of America, and the further 
inquiry as to whether the juror was a stockholder or 
officer or in any way interested in a casualty company. 
Under the circumstances, to the writer’s mind it seems 
that these questions were asked, not for the bona fide 
purpose of ascertaining whether the jurors had a legal 
interest in the Casualty Company of America, but for 
the purpose of insidiously and by indirection presenting 
to their minds the idea that an insurance company was 
defending the case, and not the Cudahy Packing Com- 
pany. However, in Hgner v. Curtis, Towle & Paine Co., 
96 Neb. 18, this court held that such examinations may 
be permitted, and the district court was justified in 
following that decision. 

It is next assigned that the trial court erred in denying 
defendant’s request for leave to exercise its right of 
peremptory challenges against three jurors, the request 
being made before the jury was sworn. It is said that 
the courts in Douglas county have adopted the practice 
of calling eighteen jurors into the box to be examined 
upon their voir dire, and counsel for each side are then 
directed to strike off three names, thus reducing the panel 
to twelve. Counsel for defendant, after striking the 
names of three jurors in accordance with this custom, 
desired to challenge three more from the twelve jurors 
remaining in the box.. Having acquiesced and participat- 
ed in removing three men peremptorily in accordance 
with the custom, defendant waived its right to exercise 
peremptory challenges by the other method. 
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The next point argued is that, since the box upon which 
the plaintiff stood was a simple appliance, the case falls 
under the doctrine announced in Vanderpool v. Partridge, 
79 Neb. 165, that, while the law requires the master to 
provide reasonably safe tools and appliances, yet the 
rule has no application where the servant possesses 
ordinary intelligence and knowledge and the tools and 
appliances furnished are of a simple nature in which 
defects can be easily observed by the servant. But if the 
plaintiff’s testimony is true, the foreman admonished 
him to hurry, and selected a defective box, which he 
kicked over toward him, and told him to stand upon it. 
Plaintiff had no opportunity, and, under such circum- 
stances, it was not his duty to examine the box. He had 
a right to rely upon the foreman’s selection of a safe 
place upon which to stand. The rule in Vanderpool v. 
Partridge, supra, does not apply. 

Several other assignments of error are based upon the 
contention that the principles set forth in a number of 
the instructions given by the court are not applicable to 
the facts in the case, and were therefore prejudicially 
erroneous, and that the evidence does not sustain the 
verdict. Of course, if the facts in the case had been 
found by the jury to be as the defendant insists, then 
the instructions would have been erroneous; but the 
evidence warranted the jury in taking a different view. 
The instructions were not inconsistent with the evidence, 
viewing it from the plaintiff’s standpoint. 

Over 30 assignments of error are made with respect 
to the admission of the testimony of certain medical 
witnesses. The court permitted a very extended ex- 
amination of each of these witnesses by defendant. Among 
the complaints is that the court permitted each of these 
witnesses to testify that hernia might have resulted 
from a fall that plaintiff describes. There was direct 


. testimony as to the condition of plaintiff for several 


years before the injury, and as to his appearance and 
condition almost immediately afterwards. When this 
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evidence is considered in connection with that of the 
two doctors, we can see no prejudice to defendant in the 
admission of their testimony. 

It is contended the evidence does not justify a finding 
that either hernia, appendicitis, or a spastic condition of 
the colon was the result of the accident. It is shown 
that in many instances such a fall would not cause a 
rupture, but there is nothing to show that plaintiff was 
ruptured before he fell. He was soon afterwards operated 
upon for hernia. It is also shown that in such cases it 
is not infrequent that the appendix slips down with the 
intestines into the scrotal cavity and is often irritated 
and inflamed as a result of this displacement; that 
plaintiff suffered from pain on both sides of the abdomen 
after the operation for hernia; that this was diagnosed 
as caused by appendicitis, and that he was operated upon 
and the appendix removed. The pain continued on the 
left side, and an X-ray examination shows that a spastic 
condition of the colon continued after both operations, 
and from which plaintiff still suffers. The medical 
testimony shows that these contractions of the colon are 
due to a failure in nerve control of the peristaltic motion. 
Plaintiff was treated in the hospital for some time for 
this affection, and the doctors testify it may continue 
indefinitely. _ 

Considering all the evidence, it is sufficient to justify 
the finding by the jury that the hernia and resulting 
complications were caused by the fall. Much complaint 
is made as to the latitnde of cross-examination of a 
‘witness who had investigated the accident soon after its 
occurrence for the attorney for defendant, and of the 
request or demand made in the presence of the jury that 
he produce a copy of the report he made to his employer. 
Much of the examination was immaterial, and, to use 
a Slang expression, the demand for a copy seems to 
have been “a grand-stand play,” and should not have 
been made, but still we would not be justified in revers- 
ing the judgment on that ground. 
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As to the amount of the judgment, if the doctors are 
correct, the spastic condition of the colon is apt to con- 
tinue indefinitely and to cause great pain and annoyance, 
Plaintiff suffered great pain, had several operations, lay 
in hospitals for months, and has been unable to work 
much since. He was 25 years old when hurt and has a 
long expectancy. 

The judgment seems excessive but plaintiff has re- 
mitted all damages in excess of $5,000. The judgment 
is therefore reduced to-the sum of $5,000, and, as so re- 
duced, is 

AFFIRMED. 


STATE, EX REL. NeEsrasKs STATE RAILWAY COMMISSION, 
APPELLEE, v. Mussourr Paciric RaiLway CoMPaNy, 
APPELLANT. 

Firep DECEMBER 29, 1916. No. 19004. 


1. Statutes: Construction. <A statute susceptible of a reasonable 
construction avoiding a conflict with the Constitution should be 
so construed. 

2, Carriers: TELEPHONES: STATUTE: CONSTITUTIONALITY. The statute 
requiring common carriers to furnish adequate telephone connec- 
tions between their offices, buildings and grounds and the local tele- 
phone exchange, provides for a notice and a hearing before the 
state railway commission as to the reasonableness of such require- 
ment, and is not unconstitutional as depriving the carrier of its 
property without due process of law or as denying it the equal 
protection of the laws. Rev. St. 1913, secs. 5988-5990, Laws 1909, 
ch. 106, secs. 1-3. 

3. Mandamus: Orpers oF RAILWAY COMMISSION: PRESUMPTIONS. On 
application for mandamus to enforce an order of the state railway 
commission, jurisdiction having been acquired and no appeal hay- 
ing been taken, it will be presumed that the findings of the com- 
mission were sustained by the evidence. 

4, Statutes: ConsTITUTIONALITY. “The failure of the presiding officer 
of the senate to sign a bill, which was afterwards approved by the 
governor, and which the journal of the senate shows passed the 
senate by the constitutional majority, does not affect the validity 
of the act.” Taylor v. Wilson, 17 Neb. 88. 
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APPEAL from the district court for Lancaster county: 
Wiiiarp B. Srewarrt, Juper, Affirmed. 


B. P. Waggener, J. A. C. Kennedy and Yale C. Hol- 
land, for appellant. 


Willits E. Reed, Attorney General, and George W. 
Ayres, contra 
Rosr, J. 

The Nebraska State Railway Commission, relator, 
applied to the district court for a peremptory writ of 
mandamus requiring the Missouri Pacific Railway Com- 
pany, respondent, to provide telephone service in the 
station at Panama in compliance with an order made © 
by relator under a statute providing: 

“Every railway company, express company or tele- 
graph company doing. business in this state shall fur- 
nish reasonably adequate telephone connections between 
its offices, buildings and grounds, and the public tele- 
phone exchanges operated in the towns where the same 
are located.: 

“The state railway commission is hereby authorized 
and empowered to require and compel the furnishing 
of such service. Upon complaint to the railway com- 
mission of Nebraska that any telephonic ‘service with 
any railroad, telegraph or express company’s buildings, 
offices or grounds is inadequate or in any respect un- 
reasonably or unjustly discriminatory or that such serv- 
ice cannot be had, it shall be the duty of the commission 
to investigate the same, and if upon investigation the 
commission shall find that any telephonic service is in- 
adequate or unreasonably or unjustly discriminatory or 
that such service cannot be had, it shall determine and by 
order fix a reasonable regulation, practice or service to 
be installed, imposed, observed and operated in the fu- 
ture.” Rev. St. 19138, secs. 5988, 5989, Laws 1909, ch. 
106, secs. 1, 2. 

Respondent resisted the application for the writ on 
the ground that the act is unconstitutional as denying 
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respondent the equal protection of the laws and as de- 
priving it of property without due process of law. The 
trial court upheld the act and allowed the writ. Re- 
spondent has appealed. 

It is argued that respondent is required by the act 
to furnish telephone connections between its offices, 
buildings and grounds and the local telephone exchange 
without regard to necessity or expense, and Missouri P. 
R. Co. v. State of Nebraska, 217 U. 8. 196, is cited to 
sustain the position thus taken. The reasons for con- 
demning the act assailed in that case are not applicable 
to the legislation now under consideration. Respond- 
ent’s construction of the enactment relating to tele- 
phones is not the only one of which the act is susceptible. 
There is a reasonable interpretation which will avoid a 
conflict with the Constitution and it should be adopted. 
State v. Howard, 96 Neb. 278, 291; Gaster v. Gaster, 92 
Neb. 6, 10; State v. Smith, 35 Neb. 13, 24. The legisla- 
tion authorizes the state railway commission to exact 
the service described in the act. There is no penalty 
prescribed except for a failure to perform a servite or- 
dered by the state railway commission. The act seems 
to contemplate the right to be heard before that body and 
the determination by it of the reasonableness of the serv- 
ice. This interpretation is a reasonable one and avoids a 
conflict with the Constitution. Under the act thus con- 
strued, respondent had a hearing before the state rail- 
way commission and was ordered to install a telephone 
at Panama. 

Does the order deprive respondent of its property 
without due process of law or deny it the equal protec- 
tion of the laws? Respondent contends that the serv- 
- ice required is not essential to the proper operation of 
the railroad as a common carrier of persons and prop- 
erty, and that the use of a telephone would be a mere 
accommodation to the inhabitants of the village at the 
expense of respondent without benefit to it. The duties 
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of a common carrier are not limited to the actual trans- 
portation of persons and property. There are other obli- 
gations incidental to the principal duties. The furnish- 
' ing of adequate facilities for the transaction of public 
business is a function of a common carrier. It may be 
required to establish stations at proper places. Muinne- 
apolis & St. L. R. Co. v. State of Minnesota, 193 U. 
S. 53. The duty to provide adequate facilities is not per- 
formed by supplying a minimum of service. The state 
may, within proper limits, require a carrier to furnish 
facilities for the convenience and comfort of the travel- 
ing public. Afissouri P. R. Co. v. State of Kansas, 216 
U. 8S. 262, 280; Atlantic Coast Line R. Co. v. North 
Carolina Corporation Commission, 206 U. S. 1. The tele- 
phone is in general use as a factor in the transaction of 
public business, and a statute requiring a railroad com- 
pany to connect a station with a local telephone exchange 
for the convenience of shippers and passengers does not 
go beyond the incidental duties of a common carrier. 
Atchison, T. & 8. F. R. Co. v, State, 23 Okla. 210. The 
evidence in the present case tends to show that the tele- 
phone is a necessary facility for the proper performance ~ 
of respondent’s duties as a common carrier. While the 
element of expense should be considered in determining 
the reasonableness of the requirement, it is not necessa- 
rily controlling. Missouri P. R. Co. v. State of Kansas, 
216 U. S. 262; Atlantic Coast Line R. Co. v. North Caro-— 
lina Corporation Commission, 206 U.S.1, 26. In the case 
last cited it was said: “As the primal duty of a car- 
rier is to furnish adequate facilities to the public, that 
duty may be compelled, although by doing so as an inci- 
dent some pecuniary loss from rendering such service 
may result.” 

The statute under which the state railway commission 
acted is not unconstitutional. That body had jurisdic- 
tion of the subject matter and of the parties affected by 
the order. The statute not only gave respondent the right 
to be heard, but authorized an appeal to the district 
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court. Laws, 1907, ch. 90, sec. 7. The proof does not 
show that an appeal was taken. Under such circum- 
stances it will be presumed, in an action for mandamus 
to enforce the order, that the findings of the state rail- 
Way commission were sustained by the evidence. In re- 
sisting the application for the writ respondent has not 
shown that the requirement was unreasonable or con- 
fiscatory. 

The conclusion is that the order is not unconstitutional 
as depriving respondent of its property without due pro- 
cess of law or as denying it the equal protection of the 
law. Missouri P. R. Co. v. State of Nebraska, 217 U. 
S. 196, relied upon by respondent, is not controlling here. 
It was there held that an act requiring every railroad 
company to construct switch tracks to elevators adja- 
cent to the right of way was unconstitutional, because it 
required the carrier to construct a switch at its own ex- 
pense, upon demand of an elevator owner, without a pre- 
liminary hearing as to reasonableness or necessity, un- 
der a severe penalty for noncompliance with the de- 
mand. Moreover, the supreme court of the United States 
indicated that the service required by the elevator stat- 
ute was not incidental to the duties of a common car- 
rier, but was a service for the benefit of a private individ- 
ual or a corporation, and not for the general public. 

Respondent also contends that the act now under con- 
sideration is unconstitutional because the enrolled bill was 
not signed by the presiding officer of the senate. Const., 
art. III, sec. 11. This question is settled adversely to 
respondent by former decisions. It has been held: 

“The failure of the presiding officer of the senate to 
sign a bill, which was afterwards approved by the gov- 
ernor, and which the journal of the senate shows passed 
the senate by the constitutional majority, does not af- 
fect the validity of the act.” Cottrell v. State. 9 Neb. 
125; Taylor v. Wilson, 17 Neb. 88. 

The judgment is therefore 

AFFIRMED. 
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Ropert RYAN, APPELLEK. v. CLARK BULLION ET AL., AP- 
PELLANTS. 


Firep DECEMBER 29, 1916. No. 18953. 


1. Judgment: Res Jupicata. The judgment in one action will not 
bar a subsequent action unless it appears that the subject-matter 
is the same in both actions, and was or might have been litigated 
in the former action. The parties to such former action will not 
be estopped thereby to litigate questions in a subsequent action 
which the court in the former action refused to determine for want 
of jurisdiction. * : 

2. Attorney and Client: ATToRNEY’s FEES: QUESTION FoR Jury. The 
defendants, residents of another state, employed an attorney of their 
place of residence to have full charge of their interests in this state, 
and it does not appear that they placed any limitations upon his 
authority to employ local counsel in their litigation here. Plain- 
tiff rendered legal services in defendants’ litigation here, with 
the knowledge of the attorney in the other state, who corresponded 
with him as one of the attorneys for defendants in that litigation. 
There is evidence that plaintiff relied upon defendants for com- 
pensation, and no evidence that plaintiff had any reason to expect 
compensation for his services from any one other than these de- 
fendants. Held, that the question of defendants liability for such 
services is one of fact to be determined by the jury. 

3. Appeal: Verpict. If three persons are sued jointly and there is 
proof of joint liability for part of plaintiff’s claim, a verdict under 
suitable instructions for so much of the plaintiff’s claim as defen- 
dants are jointly liable for will not be set aside as unsupported 
by the evidence, although it appears that there was no joint lia- 
bility for some part of plaintiff’s claim. : 

4. Limitation of Actions. If an attorney undertakes to attend to such 
litigation as may arise out of the settlement of an estate and to wait 
for compensation until the proceeds of the litigation are realized, 
the statute of limitations will not begin to run against the aitor- 
ney’s claim. for compensation for services so rendered until the 
litigation in settling the estate is ended. 

56. Garnishment: VoLUNTARY PAYMENT. If, upon an attempted garnish- 
ment, money is voluntarily paid into court by the defendant’s 
debtor, the order of the court directing that it be applied upon the 
judgment of the plaintiff against the defendant in the litigation in 
which the money was so paid in will not be set aside upon appeal 
on motion of defendant, solely because of insufficiency of the 
garnishment proceeding, 

100 Neb.—45 
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APPEAL from the district court for Lancaster county: © 
ALBERT J. CORNISH, JUDGE. Affirmed. 


W. G. Hastings and Anderson & Baylor, for appellants. 
Hall & Bishop and Robert Ryan, contra. 


SEDGWICK, J. 

The plaintiff began this action in the district court 
for Lancaster county upon a claim for services as an 
attorney at law rendered for these defendants. He at- 
tached to his petition an itemized statement of the serv- 
ices for which he claimed compensation, which contains 
different items of charges from January 30, 1902, to 
December 3, 1910. He alleges in his petition that he was 
employed by the defendants “as their attorney to repre- 
sent them and protect their interests in the matter of 
the estate of James M. Bullion, deceased, whose estate 
was being administered in Saline county, Nebraska, and 
that Curtis W. Ribble was the duly appointed adminis- 
trator of said estate; that this plaintiff rendered vari- 
ous and sundry services for the defendants at their re- 
quest and with their knowledge and consent in the mat- 
ter of said estate, during the time extending from Jan- 
uary 30, 1902, to December 3, 1910; * * * that the 
plaintiff also advanced certain moneys for court costs 
and expenses in connection with said litigation,” and ad- 
mitted that $43.65 had been repaid plaintiff “for said 
advancement.” He asked judgment for $809.81 and in- 
terest from January 1, 1911. 

The defendants answered separately. The defendant 
Clark Bullion answered that he is, and at all times men- 
tioned in the petition was, a resident and a citizen of 
the state of New York, and that the statute of limita- 
tions in that state is six years, and that all charges 
prior to June, 1907, were incurred in the year 1904 and 
prior thereto, and that the plaintiff’s action as to this 
defendant is barred by the statute of limitations, and 
this defendant denies that he ever employed the plaintiff 
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“in any manner to look after or protect defendant’s in- 
terests generally in the estate of James M. Bullion, de- 
ceased, and never employed nor requested nor author- 
ized the employment or had any knowledge of the employ- 
ment of said plaintiff in or about this defendant’s inter- 
ests in said estate in any of the state courts of Nebraska, 
or in any of the matters mentioned in plaintiff’s petition, 
or in any way, except in procuring an accounting by said 
Curtis W. Ribble as administrator of said estate in the 
federal courts of the state of Nebraska, for which serv- 
ices the said plaintiff has received the full amount of 
his demands.” 

The defendant Laura A. Ames also pleaded the stat- 
ute of limitations of New York in substantially the same 
way, and then alleged that “in the summer of the year 
1901 she employed George H. Hastings of Crete, Ne- 
braska, through one J. D. Reed of Richfield Springs, 
New York, and through one William G. Hastings, then 
of Wilber, Nebraska, to present for this defendant a 
claim against said estate arising upon a promissory note 
for the sum of $500 principal and accrued interest, and 
on September 24, 1901, said George H. Hastings pre- 
sented a petition for leave to file said claim, and it was 
refused by the county court of Saline county on the 
ground that an order barring presentation of fur- 
ther claims had been entered in said estate August 28, 
1901. Pending the hearing of the application to file said 
claim, the said George H. Hastings, without consultation 
with either the said J. D. Reed or with William G. 
Hastings, and without knowledge of this defendant, em- 
ployed said plaintiff, this defendant is now informed, to 
assist in procuring the allowance of said claim, and the 
only matter this defendant ever had pending in any state 
court of Nebraska before January 1, 1906, was this one 
for enforcement of the said claim; and the employment of 
the said plaintiff in and about the enforcement of such 
claim was wholly unauthorized by this defendant, and 
any liability for fees and disbursements for such serv- 
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ices remained at all times and is now against said 
George H. Hastings and not against this defendant.” 
The defendant Nettie Furmin filed a separate answer, 
alleging substantially the same defense as the defend- 
ant Ames. 

The plaintiff for reply alleges: “By way of estoppel 
and bar to the defenses attempted to be stated in said 
answers,” that his employment by said defendants to 
represent them in and protect their interests against the 
estate of James M. Bullion and to enforce their claims 
against said estate and against Curtis W. Ribble, the ad- 
ministrator of said estate, included his employment in 
the suit in the federal court, and one of the essential 
issues in the said action in said federal court, was the 
employment by the complainants therein of the plain- 
tiff herein for the performance of all of the services 
covered by the entire bill above referred to, including the 
bill for services described in the petition herein, which 
issue of employment was up for consideration and ad- 
judication, and, by said action and decree for the es- 
tablishment of the attorney’s lien, was adjudicated and 
settled in favor of the employment of the plaintiff by the 
defendants therein, whereby the defendants are herein 
estopped to deny said employment by them, and their 
denial constitutes no defense to said action. 

The jury returned a verdict in plaintiff's favor for 
$426, with interest $98.42, amounting to $524.42. 

These defendants were the heirs of James M. Bullion, 
deceased, who died in Saline county in this state. It - 
appears that there was a variety of litigation arising 
out of the settlement of this estate in the county court 
of Saline county, in the district court for that county, 
in the supreme court of the state, and also in the fed- 
eral court for this district, continuing during the times 
stated in the plaintiff’s action for professional services. 
It also appears that the plaintiff rendered the services 
for which he has charged, and that the value of the serv- 
ices so rendered by the plaintiff is not seriously contested. 
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It will be seen that the pleadings of the parties are 
somewhat complicated, and the -plaintiff himself with 
his counsel and the counsel for the defendants have 
presented full and exhaustive briefs upon questions of 
law which they assume are involved in this litigation, 
but we have had some difficulty in ascertaining how 
some of these questions of law are applicable to the dis- 
puted facts involved in this record. 

It appears to be conceded that the plaintiff was em- 
ployed by these defendants to bring an action in the 
federal court, which was begun in December, 1904, and 
that he rendered the necessary services for which he 
charged in that action, and it is also conceded by the 
plaintiff that he was allowed by the federal court, and 
had received, compensation for his services in that action. 
The record shows that the plaintiff presented to the 
federal court his claim for services, including the charges 
which are involved in this litigation, and that the federal 
court allowed him in those proceedings compensation 
claimed by him for his services in that court, but the 
‘federal court refused to allow or consider in that case 
his claim for compensation in the state courts, for which 
this action is brought. There was no finding that plain- 
tiff was not employed in the state courts. Such a finding 
under the order there made would have been dictum only. 
It would seem, therefore, that the plaintiff is in error 
in supposing that the order of the federal court and the 
actions of these defendants in connection therewith would 
estop these defendants to now contest his claim for 
services in the state courts. 

The defendants present two principal questions for 
consideration: (1) The defendants contend that the 
plaintiff was not employed by them in any of this liti- 
gation in the state courts or in their behalf by any one 
who was authorized by them to so employ him, and that 
they had no knowledge that he had been so employed or 
was rendering his services with the expectation of being 
compensated therefor by them. (2) It appears that 
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they contend that all services rendered by the. plaintiff 
prior to the commencement of the action in the federal 
court on the 2d day of December, 1904, were completed, 
and his right of action, if any, thereon accrued prior 
to the commencement of that action in the federal court, 
and his claim therefor is barred by the statute of 
limitations. 

It appears that the defendants all reside in the state 
of New York and have so resided during all of the times 
of this litigation. They employed one Reed, a_ local 
attorney there, who had charge of their interests. Mr. 
Reed appears to have had full charge for them of their 
interests, and it does not appear that they placed any 
limitations upon his authority to act for them in the 
matter of employing local counsel here. The defendant 
Ames testified that she had no personal acquaintance with 
the plaintiff, and had no correspondence with him per- 
sonally; that all her communications with him had been 
conducted through Mr. Reed, but that she could not 
state definitely when she first learned of Mr. Ryan’s 
employment, and that she had never employed directly 
any other person than Mr. Reed, and, when asked the 
specific question, “State whether or not you have ever 
authorized the employment of Mr. Robert Ryan on your 
behalf?” she answered, “I never did directly.” This of 
course is an admission that Mr. Reed had authority on 
her behalf to employ this plaintiff. The defendant 
Clark Bullion testified that he received all communi- 
cations from the plaintiff through Reed; that he first 
became interested in the litigation, “I think about the 
time my aunt’s claim against the estate was sent out 
there.” This was one of the claims filed with the Ames 
“and Furmin claims, and was at the commencement of 
the litigation for which the plaintiff claims fees. He 
testifies that he had no personal interest in that claim, 
and was only interested in it as executor and legatee 
- of his aunt, who died after the claim was filed. He 
signed a stipulation to dismiss those claims, and he 
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testified that the attorney, Reed, suggested that he sign 
it. He also testified that he never authorized any 
general employment of plaintiff to represent or look 
after his interests in the estate, and that he had no 
knowledge that he was looking after it, except in the 
matter of the action in the federal court, in which the 
witness was a party plaintiff. The correspondence in 
evidence shows ‘that Mr. Reed knew that this plaintiff 
was actively assisting in all of this complicated litiga- 
tion in behalf of this estate of which these three defend- 
ants were the heirs, and there is no evidence of any 
circumstances indicating that Mr. Reed had contracted 
with any other attorney here to render all necessary 
Services, or to procure them to be rendered, or to suppose 
that this plaintiff was relying on any one other than these 
defendants for compensation for his services. So far as 
we have observed, the evidence is not very satisfactory 
as to when the defendant Clark Bullion, through his 
attorney Mr. Reed, made himself responsible for services 
rendered by this plaintiff. The litigation which he 
authorized, and which was brought in his name in the 
federal court, recognized the former litigation and at- 
tempted to realize the results thereof, so that this defend- 
ant made himself responsible jointly with the other de 
fendants for a considerable part of the services rendered 
by the plaintiff. 

The questions presented were difficult and complicated, 
and it was perhaps unfortunate that it was required to 
submit them to the consideration of the jury under such 
exhaustive instructions covering all of the various issues 
in the case. The trial court might perhaps have deter- 
mined many of the questions presented, and so might 
have simplified the instructions given to the jury, but 
it does not appear that any more simple method of sub- 
mitting the case was suggested and insisted upon, and 
the jury by the verdict allowed the plaintiff only for a 
part of the services rendered. Under the instructions 
the jury might render a joint verdict against all of the 
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defendants for such services as they found they were all 
jointly liable for, and it does not clearly appear that 
this verdict is for a larger amount than that for which 
these defendants were jointly liable. The jury under the 
instructions were not allowed to find against any of the 
defendants except for those services for which they were 
all liable, and the defendants Ames aud Furmin cannot, 
of course, complain that by reason of this fact they have 
been relieved from some liability. 

As to the statute of limitations, we find that the record 
shows that the plaintiff wrote Mr. Reed in the latter 
part of 1904 in regard to costs advanced. “They amount- 
ed to almost $100 which General Hastings and I will 
try to carry until we get something out of the estate.” 
This seems to have been acquiesced in by Mr. Reed, and 
indicates an understanding that settling with the at-- 
torney would be postponed until the litigation was 
ended. There were other circumstances from which the 
‘jury might find that the employment was a continuing 
one. The result of the whole litigation was that these 
defendants realized a considerable amount as heirs out 
of the estate of James M. Bullion, which at times during 
the progress of the litigation seemed very doubtful. 
While the facts in the case are complicated, and not 
very clear, we cannot say we have found such errors in 
the trial of the case as to require a reversal. 

It appears that, after the judgment had been rendered 
in the district court in favor of the plaintiff, some of 
the proceeds of the Bullion estate had come into the 
hands of the court, and a motion was made by the plain- 
tiff to apply these proceeds upon his claim. This motion 
was sustained and the court ordered the proceeds to be 
so applied. From that order the defendants also ap- 
pealed to this court, and upon motion that appeal was 
consolidated with this case. It appears that in the 
order so cousolidating it, by a clerical error, the record 
was made to show that this case was consolidated with 
case No. 18403 that had already been determined by 
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this court. It is therefore ordered that that clerical 
error be corrected so as to show the fact as above stated. 


Some questions are presented in regard to the pro- 
ceedings in the nature of attachment and garnishment, 
by which the proceeds of the Bullion estate were brought 
into the trial court. If we were required to reverse the 
principal judgment of the trial court, those questions 
might become of importance, but this money was volun- 
tarily paid into court. It is conceded that it belongs to 
defendants, and, as it will require an order of the trial 
court to dispose of the money in its hands belonging to 
these defendants, we think that court has jurisdiction to 
order so much thereof as is necessary to be applied on the 
plaintiff’s claim. 

The judgment of the trial court, and the order apply- 
ing the money in the hands of the court upon that judg- 
ment, are both 

AFFIRMED, 


Fawcett, J., not sitting. 


JoHNn D. FoLrz ET AL., APPELLEES, v. CHARLES H. Max- 
WELL, BT AL., APPELLANTS. 


Fivep December 29, 1916. No. 18970. 


1. Homestead. If man and wife reside in a building upon two 
ordinary town lots owned by them for several years and have no 
other home, such building will, while they make their home there- 
in, constitute their homestead as against their creditors, although 
they have, during their residence therein, conducted a hotel in such 
building. . 

Under such circumstances no formal declaration that they 

have selected such property as their homestead is necessary. 


3. Executors and Administrators: SaLeE or HomeEsTeEaD: LacHEs. A 
homestead is not subject to administrator’s sale to pay debts of 
the deceased owners thereof as against their children and heirs; 
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but, if such sale is duly ordered and is in all respects regular, and 
the children and heirs, with knowledge of the sale to an innocent 
purchaser, acquiesce therein for more than five years after becom- 
ing of legal age, knowing that the purchaser is in the meantime 
making valuable and permanent improvements of the property, such 
conduct and laches will estop them to maintain an action in equity 
to establish an interest in the property. 


AppEAL from the district court for Dakota county: 
Guy T. Graves, Jupern. Reversed, with directions, 


R. FE. Evans, for appellants. 
J. J. McAllister and W. V. Steuteville, contra. 


SEDGWICK, J. 

The-e plaintiffs began this action in the district court 
. Dakota county to set aside an administrator’s deed 
and to establish and quiet their title in two lots in the 
town of Dakota City in that county. Their father and 
mother owned these lots, and died intestate. An admin- 
istrator was appointed of their respective estates, and, 
upon proceedings brought for that purpose, the admin- 
istrator sold the lots at public sale to pay claims allowed 
against the estate of the decedents. The district court 
determined that the lots constituted the homestead of 
the decedents, and that the administrator’s sale was 
void, and quieted the title of the plaintiffs in the prop- 
erty. The defendants have appealed. 

It is conceded that the proceedings that resulted in the 
administrator’s sale were regular in form and were suffi- 
cient to pass the title if the property had been subject to 
the debts of the decedents. The plaintiffs contend that 
the property constituted the homestead of the decedeuts 
and was not subject to sale for their debts. The defend- 
ants present two questions: First, they contend that 
it is not sufficiently shown that the property was the 
homestead of the decedents; and, second, that the plain- 
tiffs are estopped by their conduct and their laches to 
claim any interest in the property as against the defend- 
ants. : 


On 
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1. The decedents occupied the property and conducted 
a hotel therein. They had done so for several years, and 
it is contended by the defendants that their occupancy 
was only for the purpose of conducting a hotel, and that 
they, nor either of them, had never selected the property 
as a homestead. These decedents had lived in this prop- 
erty for more than five years, and had made it their 
home, and there is no evidence that they had any other 
home or any other property. No outward act of selec- 
tion of a homestead is necessary under such circum- 
stances, and we are satisfied that the property was the 
homestead of the decedents, and was not of greater value 
than $2,000, and was therefore not subject to the pay- 
ment of their debts, 

2. The other question is a more difficult one. At the 
time of the sale of the property by the administrator 
some of these plaintiffs were of legal age, and the 
others became of legal age soon thereafter. The prop- 
erty was in a dilapidated condition, and its use was of 
little if any value, and the defendants at once began 
substantial and permanent improvements. The finding 
of the trial court that they expended a large amount for 
such improvements is fully justified by the evidence, and 
after they had made most of these substantial improve- 
ments, and while they were continually improving the 
property, and after these plaintiffs had arrived at full 
legal age, the plaintiffs watched the progress f these 
improvements, saw them from day to day, and delayed the 
commencement of this action for more than five years. 
The plaintiffs’ attorney alleges that both the plaintiffs 
and the defendants knew that the defendants’ title was 
void, and that the plaintiffs were continually asserting 
their rights to the property, and that the defendant 
Maxwell was seeking by negotiations to complete his 
title; but the plaintiffs’ attorney does not refer us to 
parts of the record that will establish this condition of 
things, and we have not found such evidence in the 
record. On the other hand, the defendants in their 


716 NEBRASKA REPORTS. [Vou. 100 


State, ex rel. Barnum, v. Omaha & C. B. Street R. Co. 


briefs refer us to evidence which tends to show that the 
plaintiffs, some of them, assisted in making the improve- 
ments in the employment of the defendant Maxwell, and 
were by him paid in full for their services in so doing, 
and that the other plaintiffs made no claims to the prop- 
erty until this action was begun, and that the defendant 
Maxwell bought the property in good faith, and paid its 
value therefor at the time, and considered that his rights 
were perfect, as his generous investment in improving 
the property would also indicate. Under these circum- 
stances we think that the plaintiffs, by their conduct 
and their silence, encouraged the defendant Maxwell in 
making these improvements, and, by their laches in so 
long delaying their action, are not now in a position to 
assert any equities in the property. 

The judgment of the district court is reversed and the 
cause remanded, with instructions to enter a decree quiet- 
ing the defendants’ title in the property. 

REVERSED. 

Fawcerr and Hamer, JJ., not sitting. 


STATE, EX REL. W. H. BARNUM, APPELLEE, v. OMAHA & 
CouNcIL BLUFFS STREET RAILWAY COMPANY, APPELLANT. 


Fitep DeceMBeER 29, 1916. No. 18981. 


1. Municipal Corporations: Usr or Streets. A city of the metropolitan 
class has control of its streets, and, while it cannot prohibit the 
general and ordinary use for which the streets are constructed, 
it is within the reasonable discretion of the authorities of such city 
to prescribe the uses to which a street may be put and to regulate 
the traffic thereon. ; 


Moving a building along a street, although not for 
the benefit of the city itself or its inhabitants generally, may be 
considered a public use of the streets in the sense that the public 
generally may be permitted to so use the streets; and the city 
authorities may allow such use of the streets. 
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Under a general ordi~1nce of the city requiring 
companies using or operating poles and wires to temporarily re- 
move the same to allow the passage of buildings which it may be 
necessary to move along or across any street, an ordinance giving 
‘a franchise to a street car company, which provides that such com- 
pany shall so construct its track “as to present the least possible 
obstruction to the ordinary and public use” of the street, may be 
construed to include the moving of buildings along the street as 
a public use of the street, and to require the company to temporarily 
remove its wires to allow the passage of buildings, when found by 
the proper authorities to be necessary. 


4. Constitutional Law. Under such conditions, an ordinance requir- 
ing the company to pay the necessary expense of such removal of 
the wires is not unconstitutional as depriving the company of its 
property without due process of law. 


APPEAL from the district court for Douglas county: 
_Wiuuis G. Sears, Jupce. Affirmed. 


John L. Webster.and William Ross King, for appel!ant. 
John P. Breen, contra. 


SEDGWICK, Jd. 

The district court for Douglas county granted the re- 
lator a peremptory writ of mandamus commanding the 
respondent “to forthwith temporarily hoist or elevate 
or, if necessary, temporarily remove the overhead electric 
wires and wire works maintained by it at the crossing 
or intersection of Eighteenth street and Burt street, in 
the city of Omaha, so as to allow the passage and moving 
of the building now in the street at said intersection and 
about to be moved across said crossing by the relator, 
Barnum, the cost of so elevating or removing, temporari- 
ly, said wires and wire works shall be borne by the tre- 
spondent, Omaha & Council Bluffs Street Railway Com- 
pany.” The respondent has appealed to this court. 

The relator is a house-mover, and is licensed as such 
under an ordinance of the city of Omaha, which pro- 
vides: “It shall be unlawful for auy person other than a 
licensed house-mover to move, raise, lower or support on 
temporary blocking or jacks or wedges any building or 
any wall or a part of a wall of any building within the 
corporate limits of the city of Omaha. * * * The 
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bond required to be filed by any applicant for a license 
as house-mover shall be in the sum of three thousand 
follies ($3,000) with good and sufficient securities. 

* * Before moving any building upon, along or 
across any public street, alley or any public ground in the 
city of Omaha, a permit shall be first obtained from the 
building inspector by such licensed house-mover, which 
permit must be countersigned by the city engineer, author- 
izing and allowing such house-mover to move the build- 
ing designated upon, along or across the streets necessary 
to be crossed. It shall be the duty of the city engineer 
to determine upon what streets it shall be necessary for 
the house-mover to cross in the moving of any structure, 
and he shall designate the streets upon, over and across 
(which) such building or structure shall be moved. 
* * * Tt shall be unlawful for any such house-mover 
under the permit to move the structure for which permit 
is given over, upon or along any other street than the 
streets mentioned in the permit. * * * Before a per- 
mit is issued for any of the operations defined by this 
‘article, and before any of the operations defined therein 
shall have been begun, the building inspector shall ex- 
amine the building, structure or part thereof on which 
it is desired to perform such operations, and said build- 
ing inspector shall refuse to grant a permit for same if 
any of the following conditions are found to exist. No 
building shall be moved, in the city of Omaha, which is 
in such condition that it is worth less than fifty per cent. 
of the cost of a similar new one. * * * Whenever it 
shall be necessary for any licensed house-mover to move 
along or across any street, alley, or other public 
thoroughfare or public property, any building or other 
structure of such height or size as to interfere with any 
wires, cables or other overhead work or the poles or 
other supports of such overhead work belonging to any 
individual, association or corporation operating and 
maintaining same in accordance with any ordinance of 
the city of Omaha relating thereto, such party or parties, 
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firm or corporation or as many of them as are jointly 
operating such overhead work and the supports thereto 
shall, within twelve hours after written notice has been 
served severally upon each local manager, agent, or other 
person authorized to accept legal service, temporarily 
remove such overhead work and such supports thereto 
as shall be necessary to allow such building or structure 
to pass. The expense created by such removal and re- 
placing of said overhead work and the supports thereto 
shall be born by the person, association, firm or cor- 
poration, or all of them, operating and maintaining such 
overhead work and the supports thereto.” 

The respondent contends that this provision requiring 
them to bear the expense of removing and replacing their 
wires is unconstitutional and void, because it amounts 
to taking of their property without compensation. Many 
cases are cited from various courts holding that the 
moving of buildings along the public streets of a city 
is an extraordinary and unusual use of the streets, and 
also cases are cited holding that, when a city has granted 
a franchise to a corporation to construct a public im- 
provement requiring the erection of poles and wires 
over the streets of the city, and requiring the corporation, 
in consideration of the franchise, to render specified 
services to the city and the inhabitants thereof, and 
the corporation has accepted the franchise, and in com- 
pliance therewith has erected and maintained its poles, 
and wires and is performing the duties imposed upon it 
by its franchise, it is beyond the power of the authorities 
“of the city to allow any extraordinary and unusual use 
of the streets that will interfere with the necessary 
poles and wires, properly placed and used by the cor- 
poration in accordance with the terms and regulations 
of its franchise, to the damage of the property of the 
corporation so being used. These authorities hold that, 
under such conditions, the franchise constitutes a con- 
tract between the city and the corporation that is bind- 
ing upon the city and its authorities. The respondent 
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says in the brief: “We would be free to admit that, 
if the franchise of this appellant company required it 
to remove the wires at its own expense for a house-mover 
we would not be in a position to complain.” For the 
purpose of this decision, then, we may concede the prin- 
ciple announced in these authorities, without commit- 
ting ourselves to their general application to conditions 
in our state, and dispose of the case upon the construction 
of the provisions of the franchise of the respondent cor- 
poration and the ordinances of the city. The respondent 
corporation purchased the rights of three several cor- 
porations under their respective franchises. Each pro- 
vided that the grantee should so construct its railway 
tracks and appliauces “as to present the least possible 
obstruction to the ordinary and public use of said 
streets.” These franchises were granted in 1887 and 
1888, and subsequent to the enacting of an ordinance 
in 1886 which provided: “Whenever it shall be neces.’ 
sary for any person to move along or across any street 
or alley any vehicle, structure or buildings of such 
height or size as to interfere with any telegraph, tele- 
phone or electric wire poles or wires, the company or 
companies using or operating such poles and wires 
shall, upon receiving twelve hours notice, temporarily 
remove such poles or wires as will allow or admit of the 
passage of such vehicle, structure or building.” The 
question is whether this ordinance of 1886 and these 
provisions of the franchise ordinances enacted there- 
after, and the ordinance above quoted which required 
‘such companies to pay the expense of removing their 
obstruction to the passage of buildings along the street, 
can be construed together so as to give force to them 
all and render them consistent with each other. The two 
ordinances, if construed together without reference to 
the franchise ordinances, would of:-course require the 
companies to pay such expense. The argument of the 
respondent corporation is that these franchise ordinances, 
in the provisions that the “track of said company shall 
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be so constructed and maintained as to present the least 
possible obstruction to the ordinary and public use of 
said streets and avenues,’ exclude the idea that it can 
be held to avoid obstruction of extraordinary and un- 
usual use of the streets. It is said that the movement of 
buildings along highways is neither an ordinary nor a 
public use of the highway. It appears that two licensed 
house-movers were examined as witnesses on the trial of 
the case. One of them testified that from 1887 about 
500 or 600 houses were moved each year across the streets 
of the city. The public use of the streets may mean 
either a use for the benefit of the public, or a use by the 
public generally. As the city has control of its streets, 
and, using a reasonable discretion, can regulate the 
traffic thereon and prescribe the uses to which a street 
may be put, not, of course, prohibiting the general and 
ordinary, use for which the streets are constructed, it 
is manifest that the authorities of the. city may within 
reasonable limits determine what is and what is not: a 
public use of the streets. In providing, as these ordi- 
nances do, that under suitable regulations and restric- 
tions the public may use the streets for the movement of 
buildings, it must be conceded that the authorities have 
not exceeded their power nor abused their discretion. 
The ordinance of 1886, therefore, in the light of the 
subsequent franchises, must be held to declare that the 
movement of buildings along the streets is a public use 
of the streets, and that the provisions of the respective 
franchises of the respondent corporation’s constitutent 
companies that they must not with their appliances ob- 
struct the public use of the streets forbids their pre- 
venting such movement of buildings. Under such a 
franchise contract it is not an abuse of authority to re- 
quire the corporation to bear the necessary expense of 
preventing such obstruction. The trial court has so 
construed these franchises, and the judgment is therefore 
AFFIRMED. 


Ross and Fawcett, JJ., not sitting. 
100 Neb.—46 
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Puitie FASsLeR, APPELLANT, v. RUDOLPH STREIT ET AL., 
APPELLEES. 


FILED DECEMBER 29, 1916. No. 19036. 


1° Equity: Suit ror Purcuase Price: EQUITABLE DEFENSE. In an 
action in equity to recover the remainder of the purchase price of 
land, the general rule that he who seeks equity must do equity 
applies, and the purchaser of the land may show any equity in his 
favor which will reduce the amount of the recovery. 


2. Pleading: Construction. Doubtful language in a pleading will 
be construed against the pleader. The reply in this case amounts 
to an admission that the land in question was the homestead of 
the deceased owner and his family, and that an administrator’s 
sale to pay debts of the deceased was invalid and not sufficient of 
itself to convey the interests of the heirs. 


3. Vendor and Purchaser: AcTIon: Notice: JUDGMENT. One who has 
conveyed land with covenants of title is entitled to notice and 
an opportunity to defend an action against his grantee contesting 
such title. But if he has notice of the pendency and character 
of the action, and fails to defend, he will be bound by the judg- 

‘ment therein. 


: Orrset. In such case, if the judgment determines 
that parties contesting the title of the grantee under his deed have 
an interest in the land in derogation of the title guaranteed by 
the deed, and determines the value of that interest, the grantce 
in the deed may pay such adverse claim and offset the same against 
his unpaid purchase price of the land. 


APPEAL from the district court for Webster county: 
Harry 8. Duncan, Jupen. Affirmed. 


Bernard McNeny, for appellant. 
L. H. Blackledge, contra. 


SepewIck, J., 

A former trial of this case in the district court for 
Webster county resulted in a judgment for the defendant. 
Upon appeal to this court the judgment was reversed, 
92 Neb. 786. It was determined that the plaintiff was 
not an innocent holder of the note in suit under the law 
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of negotiable paper, and the cause was remanded to the 
district court for a trial of the alleged defense. Upon 
the second trial the judgment was again in favor of 
the defendant, and the plaintiff has appealed. The 
principal facts in the case are sufficiently stated in the 
former opinion. Several questions are now presented 
as to the sufficiency of the defense. 

The question whether an action can be maintained for 
breach of a covenant of title in a deed before there has 
been an eviction is discussed in the briefs. That question 
frequently becomes of much importance, but does not 
seem to have any application in an action in equity to 
recover the balance of the purchase price of the land. 
In such action the ‘general rule that the plaintiff in an 
action of equity must do equity applies with full force, 
and there can be no question that, in an action in equity 
to establish a lien upon land for the remainder of the 
purchase price, the purchaser may show any equity in 
his favor which will reduce the amount of recovery. 
The judgment hereinafter referred to in favor of the 
heirs of Paulson established such equity in favor of the 
defendant. 

The defendant bought this land of Johnson for the 
agreed price of $1,800. He paid $500 cash, and the note 
and mortgage in this suit were given for the remainder 
of that agreed purchase price. Afterwards Streit paid 
$300 on the note. Johnson deeded the land to the de- 
fendant with a general covenant of title. Johnson de- 
rived his title through an administrator’s deed. It is 
alleged by the defendant that the administrator’s deed 
did not convey a complete title. He alleges the land was 
a homestead, and was not subject to sale for the debts 
of the deceased owner, and that some of the heirs of the 
deceased had brought and were prosecuting an action 
to establish their interest in the land. The question 
whether the land was a homestead and the administrator’s 
sale was void is discussed in the briefs, but we do not 
regard that as an open question under the pleadings 
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and evidence in this case. The defendant alleged that 
the land was the homestead of the deceased, and the 
plaintiff in reply alleged that the widow and children 
“concluded to abandon said land and seek a home and 
living elsewhere, * * * their homestead right in said 
land was of no value,” and other similar allegations, and 
while there was a formal denial of “the allegations in the 
first four paragraphs of section six of said answer except 
as herein admitted,” which sections of the answer in- 
cluded the allegation of homestead, he admits “the 
ownership and occupancy of said land by Nels Paulson 
at the time stated.” No act of selection of homestead 
is necessary, and an intention of removing from the land 
and seeking a homestead elsewhere will not divest the 
land of its homestead character before such removal is 
effected. Taken together with the other allegations in 
the reply, and this admission of ownership and occupancy 
at the time of his death, if it was intended to take issue 
upon the homestead character of the land, there should 
have been more specific allegations explaining how he 
owned and occupied it with his family and still the land 
was not a homestead. We must therefore consider under 
these issues that the land was a homestead, and that the 
administrator’s sale for the payment of debts of the 
intestate was ineffectual to pass the title. 

It is contended that Johnson was not a party to an 
‘action in which the interest of the heirs was determined, 
and that Johnson was a necessary party because that 
judgment would fix the amount of his liability for the 
breach of covenant in his deed. This contention of the 
plaintiff cannot be sustained. There is no doubt that 
Johnson was eutitled to notice of the pendency of that ac- 
tion, and was entitled to an opportunity to defend it, but 
this he had. There was an attempt made to bring him 
into the action. A summons was issued against him, 
and he had other express notice of the pendency and 
character of the case which gave bim an opportunity 
to appear and defend his interests in the case if he de- 
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sired to do so. This is all that was required. Johnson 
was at liberty to either appear and defend the case in 
his own interests, or to leave the defense to other parties 
interested. That action of the heirs was defended by the 
present defendant Streit, and was pending at the same 
time with the case at bar. Judgment was rendered 
therein in the district court before the first judgment was 
rendered in the case at bar, and the defendant in this 
case answered that he was intending and preparing to 
appeal to this court from the judgment in favor of the 
heirs. This defendant failed to perfect his appeal in 
that case, and, when this case was remanded to the 
district court, the suit of the heirs had been finally 
determined. It is alleged that the conduct of this de- 
fendant in failing to perfect his appeal from the judg- 
ment of the heirs was fraudulent, and that he purposely 
prevented Johnson and this plaintiff, as assignee of John- 
son’s mortgage, from contesting the claim of the heirs. 
But it does not appear that there was any legal defense 
against the claims of the heirs. In fact the contrary ap- 
pears, since the land was the homestead of the deceased 
and his wife, and the administrator’s sale could not 
convey the interest of the heirs to Johnson. 

The judgment in favor of the four children of the 
decedent gave them a four-fifths interest in the land sub- 
ject to their mother’s life estate, so that, as to the fonr- 
fifths of the land, the title conveyed by Johnson to 
Streit entirely failed. The court in the case at bar 
found that the land, when the heirs obtained their judg- 
ment, was of the value of $4,000. It is not clear what 
the value of the mother’s life estate was, but it evidently 
was not of great value. How much, then, should be 
deducted from $3,200, the value of four-fifths of the land, 
on account of the mother’s life estate, is uncertain. The 
proceeds of the adiministrator’s sale were used in pay- 
ment of a mortgage placed upon this land by Nels Paul- 
son and his wife. The defendant Streit was, by the 
decree of the court, subrogated to the right of the mort- 
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gagee in this mortgage, which was superior to the inter- 
est of the heirs in the land. This mortgage amounted 
to $1,200 when the interest of the heirs in the land was 
determined, and when the defendant Streit settled with 
these four heirs under the decree of the court he paid 
them $1,500 for their interest, which was, as we have said, 
subject to the $1,200 mortgage. On the theory that the 
value of their interest at that time was $2,700, this pay- 
ment of $1,500 was the amount the heirs were entitled 
to. As we have said, it is difficult to tell the precise 
value of the interest of these heirs at that time, and we 
are not referred to any evidence in the record which 
tends to show that this was an unfair settlement. De- 
fendant, then, was compelled to release the mortgage 
to which he was subrogated and pay $1,500 to perfect 
his title. His damage, because of failure of his title 
was $1,500 and unavoidable expenses which, together 
with the $1,500, amounted to more than the note and 
mortgage in suit. The trial court correctly canceled 
the note and mortgage. 

The judgment of the district court, therefore, canceling 
the mortgage sued upon and quieting Streit’s title to 
the land is sustained by the evidence, and is 

AFFIRMED. 

Lerron and Fawcett, JJ., not sitting. 


ALLAIRE, Woopwarp & COMPANY, APPELLANT, v. PER- 
FECTION REMEDY COMPANY ET AL., APPELLEES. 


FILED DECEMBER 29, 1916. No. 18887. 


Judgment: ConcLUSIVENESS. A cause of action, once fully determined 
between the parties on the merits, cannot afterwards, so long as 
such judgment remains in force, be litigated by new proceedings, 
either before the same or another tribunal. 


APPEAL from the district court for Knox county: 
ANSON A. WELCH, JUDGE. Affirmed. 
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W. A. Meserve, for appellant. 
W. D. Funk, contra. 


HAmMeER, J. 

Appeal from Knox county. The plaintiff and appel- 
lant brought suit against the Perfection Remedy Com- 
pany, a partnership, and the members of the partner- 
ship, alleging the execution and delivery by the defendant 
company of an order for certain goods, wares and mer- 
chandise; that the goods described in the written order 
were manufactured expressly for the defendant, upon the 
receipt of the order; that the goods were made ready for 
shipment to the defendant within a reasonable time from 
the receipt of the order; that the defendant was notified 
by plaintiff that said order had been filled, and that the 
plaintiff was ready to ship the same, but that the de- 
fendant refused to accept and receive said goods. Judg- 
ment was prayed for $342.50, with interest thereon at 
7 per cent. per annum from September 15, 1909. 

The defendant in its answer pleaded a prior adjudica- 
tion, alleging that all of the same matters and things in 
controversy in this action were actually and fully deter- 
mined in a former suit had in the county court of Knox 
county, in the state of Nebraska, on the 20th day of 
September, 1911, wherein the same party was plaintiff, 
and the same parties were defendants, which judgment 
has never been appealed from, and remains in full force 
and effect. <A certified copy of the proceedings in the 
trial of the case in the county court was made a part of 
the answer. The plaintiff demurred to the answer. 
This demurrer was overruled. It elected to stand upon 
its demurrer, and has appealed from the judgment rend- 
ered against it. 

The plaintiff contends that the adjudication in the 
county court is not a bar to its claim, for the reason 
that the purpose of the petition in the county court was 
to recover for a sale of the goods, while the purpose of 
this action is to recover for a breach of the contract 
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in refusing to accept the goods. It is the theory of the 
plaintiff that there might be one suit to recover for a 
sale of the goods, and then another suit to recover for a 
breach of the contract in refusing to accept the goods, 
and that one suit would not be a bar to the other, al- 
though judgment might be rendered in the first suit. It 
is not necessary to consider what the law is with respect 
to this contention—that is, whether an adjudication in 
favor of the defendant in an action for the purchase 
price of the goods would constitute a bar to an action © 
for damages in refusing to accept them—for the 
reason that the pleadings in the action brought 
in the county court show that that action, as well as the 
instant case, was brought upon the refusal of the defend- 
ant to accept the goods. It was alleged in the petition 
while in the county court: “4. That the plaintiff has 
duly performed all the conditions of said contract on his 
part to be performed and has tendered said goods to the 
defendants and demanded payment for the same, which 
was refused.” This is in substance the allegation made 
in the petition in the instant case. The action brought 
here is quite plainly the same action which went to judg- 
meut in the county court. Whenever this condition ap- 
pears, there must be an end to the litigation. As said 
by Mr. Herman in his work on Law of Estoppel and 
Res Judicata, sec. 108: “The finality and inviolability of 
judgments of a court of competent jurisdiction, not 
assailed on error or appeal, rests on an inflexible and 
conservative principle of law. The judgment between the 
same parties or their privies is conclusive of the matier 
directly in question. It is beyond question; it is final 
and absolute, however erroneous, or whatever of in- 
justice it may work; it is a conclusive determination of 
the particular controversy. And in this there is no dif- 
ference between a verdict and judgment in a court of 
common law and a decree of a court of equity. Both 
stand on the same footing. The rule has found its way 
into every system of jurisprudence, not only from its 


Vou. 100] SEPTEMBER TERM, 1916. 729 


Allaire, Woodward & Co. v. Perfection Remedy Co. 


obvious fitness and propriety, but because, without it, 
an end could never be put to litigation.” 

In Bement v. Smith, 15 Wend. (N. Y.) 493, the plain- 
tiff built a sulky for the defendant, according to an 
agreement, tendered it to him, and, on his refusal to 
accept it, deposited it with a third person on his account, 
giving the defendant notice of the deposit, and brought 
an action of assumpsit. It was held that the plaintiff 
was entitled to recover the contract price. We think 
that in all cases where it is held that the contract price 
may be recovered, it will be found that the article sold 
was completed and ready for delivery and a tender made. 
“The true rule is that where everything has been done 
by the vendor which he is required by his contract to do, 
and the manufactured property in its completed condition. 
is tendered to the purchaser, and he refuses to receive it, 
and it is held by the vendor for the purchaser, then the 
vendor may recover the contract price.” Moline Scale Co. 
v. Beed, 52 Ia. 307. 

Plaintiff could elect to sell the goods manufactured or 
specially prepared for defendant’s use on defendant’s for- 
mula, under the order, and, after tender made, sue for 
the contract price. Funke v. Allen, 54 Neb. 407. 

The case once determined on the merits cannot, while 
the judgment remains in force, be litigated by new pro- 
ceedings either before the same or any other tribunal. 
Trainor v. Maverick Loan & Trust Co., 92 Neb. 821. 

“A judgment on the merits constitutes an absolute 
bar to a subsequent action founded upon the same claim.” 
Triska v. Miller, 86 Neb. 503. 

“The doctrine of res judicata is that a question once 
determined by a judgment on the merits is forever settled, 
so far as the litigants and those in privity with them are 
concerned.” Herpolsheimer v. Acme Harvester Co., 83 
Neb 53. 

“A cause of action, once fully determined between the 
parties on the merits, cannot afterwards, so long as such 
‘adgment remains in force, be litigated by new proceed- 
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ings, either before the same or any other tribunal.” Yates 
v. Jones Nat. Bank, 74 Neb. 734. 
The judgment of the district court is right, and it is 
AFFIRMED. 
SEDGWICK, J., concurs in the conclusion. 


FreD A. TAYLOR, APPELLEE, V. OVANDO KENESTON, APPEL- 
LANT. 


FILep DEcEMBER 29, 1916. No. 19037. 


Appeal: Conriictinc Evipence. The jury are the judges of the credi- 
bility of witnesses who testify before them and of the weight of 
their testimony, when properly admitted, and, where there is a 
conflict of evidence, their verdict will not be set aside unless it 
is clearly wrong. 


APPEAL from the district court for Boyd county: 
Rosert R. Dickson, Juper. Affirmed. 


W. T. Wills, for appellant. 
D. A. Harrington, contra. 


HAMER, J. 

This case comes from Boyd county on appeal. The 
plaintiff was injured by being run over by an auto- 
mobile driven by the defendant, and brought suit to 
recover damages for his injury. He recovered a judg- 
ment of $238.60. The injury occurred as the parties 
were leaving the fair grounds at the town of Butte, 
where they had been watching a ball game and horse race. 
There was a trial. in the district court before Judge 
Robert R. Dickson and a jury. It is argued by the ap- 
pellant that the evidence is insufficient to sustain the 
verdict. It is claimed by the plaintiff that, as he was 
leaving the fair grounds, he thought that the defendant 
negligently failed to give any warning of his approach 


VoL. 100] SEPTEMBER TERM, 1916. 731 


Taylor v. Keneston. 


in his automobile, and that he was driving at a high 
rate of speed, and that he neglected to use his brakes, 
and that he ran his automobile over the plaintiff. 

The evidence is conflicting. The defendant and his 
wife, who was with him, testified that when they were 
leaving the fair grounds they observed the plaintiff 
walking in the road a short distance ahead of them; that 
they were driving at a very low rate of speed, not exceed- 
ing four or five miles an hour; that the defendant, as 
the car approached the plaintiff, gave a warning signal, 
whereupon the plaintiff left the road and indicated that 
he knew of the approach of the automobile; that as the 
automobile approached for the purpose of passing the 
plaintiff, and while still running at a very slow rate of 
speed, plaintiff stepped in front of the automobile and 
was then injured. In many of these particulars the 
defendant is corroborated by numerous witnesses. Es- 
pecially is this so as to the rate of speed at which he 
was proceeding as he approached the plaintiff. There 
is, however, evidence on the part of the plaintiff to 
show that no warning of the approach of the car was 
given; that the automobile was being driven at from 12 
to 15 miles an hour, a rate of speed which under the 
circumstances, and in view of the crowded condition of 
the grounds and number of people using the road at 
the point where the injury occurred, might be held by the 
jury to be a dangerous and negligent rate of speed. 
This testimony is corroborated, because it is shown that 
the automobile ran a considerable distance after it struck 
the plaintiff and passed over his body. It is also in 
testimony that the defendant tried to stop the automobile 
and was unable to do so. Lloyd Carmichael and three 
young men or boys were in a buggy two or three rods 
north of the fair grounds gate. Carmichael testified to 
seeing the car strike the plaintiff; that the car struck 
the plaintiff just as he was coming through the gate and 
carried him along or pushed him about two rods, when 
he fell down head first “in front of the car,” and that 
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the car “went on over him, and he was lying there in 
the road.” Carmichael also testified that it was about 
30 feet or a little more from where the car struck him 
to where he was lying; that it was about 150 feet from 
where the car struck him to where the car stopped. 
Carmichael’s testimony seems to be fully corroborated 
by other witnesses, some of whom appeared for the de- 
fense. There is, however, evidence tending to show that 
the defendant tried to get the plaintiff to step out of 
the road, and that the plaintiff did so, and then stepped 
back in again. The defendant’s wife testified: “Well, 
we—I think we were in about 12 feet of Taylor when I 
first seen him. He stepped down into the road, and I 
gave a yell and said, ‘Get back! and he stepped meh 
back up out of the road and looked right at us. * * 

Q. And now, after he did that, go on and tell the jury 
what he did then. A. Then he stepped right back into 
the road. I don’t think he was more than three feet 
from the front of the car. He went kind of angling then 
that way. He hadn’t any more than struck the center 
of the road until the car was shoving him.” 

The defendant strenuously contends that the plaintiff 
was in fault, and that his injury was due to the fact 
that he stepped in front of the automobile. In view of 
the facts as they appear from the evidence, we cannot 
very well determine that the verdict is without support. 
In Fitegerald v. Union Stock Yards Co., 89 Neb. 394, this 
court said, as stated in the syllabus: “If the evidence is 
substantially conflicting upon a material issue, it pre- 
sents a question for the jury.” In Oleson tv. Oleson, 90 
Neb. 738, it was said in the syllabus: “All material ques- 
tions of facts are for the consideration of the triers of 
fact; if in a trial by jury, the jury must determine them.” 
In Lukehart v, State, 91 Neb. 220, it is said in the syl- 
labus: “Questions of fact on conflicting testimony are 
for the solution of the trial jury.” In Dore v. Omaha & 
C. B. Street R. Co., 97 Neb. 250, it is said in the syl- 
labus: “The jury are the judges of the credibility of 
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witnesses who testify before them and of the weight of 
their testimony, when properly admitted, and, unless the 
decision of the jury thereon is clearly wrong, their ver- 
dict will not be molested.” 

In view of the well-known rule which makes the jury 
triers of fact and puts upon them the responsibility of 
determining the controversy, we are unable to disturb 
the verdict. 

The judgment of the district court is 

AFFIRMED. 

SEDGWICK, J., not sitting. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1917. 


MAuDE M. HENDERSON, ADMINISTRATRIX, APPELLEE, VY. 
Union Paciric RsaILroap COMPANY, APPELLANT. 


Fitep Januagy 3, 1917. No. 19047. 


1. Master and Servant: Insury Tro ServANT: DEFECTIVE APPLIANCES: 
ASSUMPTION oF RIsKS. A workman has the right to assume that 
his employer has used due diligence to provide suitable appliances 
in the operation of its business. Ordinarily, he does not assume 
the risk of the employer’s negligence in performing such duties. 
If, however, the defect is known to the employee or is so patent 
and obvious as to be readily observed by him, and he continues to 
use the defective appliance with full knowledge and without ob- 
jection, he assumes the risk of injury incident to such a situation. 


QUESTION For JuRY. At the time the platform to 
certain stock-yards at a station on defendant’s line was built, suf- 
ficient clearance was left between it and the side of an ordinary 
box car so that a brakeman riding on the ladder at the side of 
such a car could pass; afterwards a wider model of car was put 
in use, whereby only eight inches of space was left between the 
side of the car and the platform. Held, that it was for the jury to 
determine whether the lack of space caused by the increased width 
of the car left a reasonably safe place for a brakeman to work. 


The question whether the employee had 
such knowledge of the defective appliance that he assumed the risk 
of injury from the same is, if properly pleaded, a question for the 


jury. 


AppraL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE. Affirmed, 
734 [Vor. 100 


Vou. 100] JANUARY TERM, 1917. 735 


Henderson vy. Union P. R. Co. 


Edson Rich, A. G. Ellick and B. W. Scandrett, for 
appellant. 


Mahoney & Kennedy and Philip H. Horan, contra. 


LETTON, J. 

On September 15, 1913, the plaintiff’s intestate, Edward 
C. Henderson, was a brakeman on a local freight train 
of defendant running from Columbus, Nebraska, to 
Council Bluffs, Iowa. At Elkhorn, Nebraska, it be- 
came necessary to place a coal car loaded with sand 
at a point west of the station in order to be unloaded. 
In so doing the engine, a Rock Island box car of ordinary 
width and Union Pacific coal car No. 11088 were backed 
by the engine in and upon a side track known as the 
house track. The yards for loading stock were situated 
contiguous to and on the south side of this track. The 
method used in switching was to back the engine quite 
rapidly, and, while running, a signal was given to the 
engineer, the engine was stopped, the coal car uncoupled 
and carried by its own momentum to the point where 
it was desired to place it. The operation is generally 
known as “kicking in.” It is necessary for the coupling pin 
to be pulled while the cars were in motion. For this 
purpose Henderson, when last seen alive, was riding with 
his foot in a stirrup which projected below the ladder 
on the side of the coal car, holding to a round or hand- 
hold on the side of the car with his left hand, stooping 
over, and with his right hand upon the lever with 
which to raise the pin. He was riding on the engineer’s 
side so as to give signals. As the train backed at a 
speed of about 12 miles an hour, the circumstances 
clearly indicate that he was struck by the projecting 
platform of the stock-yards and knocked from the car. 
His foot was cut off and he was dragged by the engine 
about 40° or 50 feet and killed. The distance from the 
outside edge of the rail to the edge of the platform was 
three feet. The distance from the edge of the rail to the 
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outside of the coal car upon which Henderson was riding 
was two feet four inches, leaving only eight inches be- 
tween the platform and the side of the car. An ordinary 
box car is quite a little narrower, but the exact width is 
not in evidence. Henderson had been on this run _ he- 
’ tween three and four months, but he had worked for the © 
defendant on a train which ran twice a week, and which 
transported live stock between Grand Island and other 
Nebraska points and Council Bluffs, for some years 
previous to being placed upon the local freight. The 
wide coal cars had only been used by defendant for 
about four or five years before the accident, but now 
practically all the coal and sand hauled over the ne 
is hauled in cars of this class. 

The petition alleges negligence in the placing of the 
cattle chute so close to the track, that the car was of 
excessive width, and that the train was operated at 
a negligently high rate of speed. The answer denies that 
the death occurred in the manner alleged in the petition 
on account of any negligence or carelessness on the part 
of the defendant, and further alleges that the death of 
Henderson was “due to causes to which his own care- 
lessness and negligence proximately contributed, and re- 
sulted from dangers and risks which were incident to 
his employment, and open, apparent, obvious and known 
to the said Edward C. Henderson at the time of said 
injuries, and which were assumed by him.” The jury 
returned a verdict for $11,000, for which amount judg- 
ment was rendered. 

The stock yards were erected at a time prior to the 
use of the wider coal cars. At the time the platform 
was erected it was probably reasonably safe and the 
company had fulfilled its whole duty, but by the subse- 
quent use of the wider cars the distance between the car 
and the platform was lessened and the danger greatly 
increased. Accidents owing to the use of wider or 
higher cars than were usual when permanent structures 
near the track were built have occurred before. In one 
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case a brakeman riding upon a furniture car was missed 
from the train after passing a station where the iron 
spout to a water tank projected, and the circumstances 
showed that he had been struck by the overhanging 
spout, which would noi clear a car higher than the aver- 
age car by the height of a man above the roof of the car. 
Choctaw, O. & G. R. Co. v. McDade, 112 Fed. 888, af- 
firmed 191 U. S. 64. Other cases are Chesapeake & O. 
R. Co. v. Cowley, 166 Fed. 283; Keist v. Chicago G. W. R 
Co., 110 Ia. 82; Harvey v. Texas & P. R. Co., 166 Fed. 
385, and cases cited in opinion. 

In Texas & P. R. Co. v. Swearingen, 196 U. 8. 51, the 
side of a scale box erected near the track was shown by 
the evidence to be only ‘91% inches from a ladder on the 
side of a car moving upon the track. A brakeman was 
riding on a box car with his foot in the stirrup under 
the ladder and was looking backwards for a signal from 
the yardmaster, as it was his duty to do. His shoulder 
struck the scale box and he was knocked down and 
severely injured. He was riding on the north side of 
the car so as to signal the engineer. The evidence in 
that caSe was much the same as in this. [It was shown 
that the customary position of a switchman while riding 
on a car ladder is to swing out from the car with his 
body, and that a well-developed man could not pass the 
scale box on the ladder. The plaintiff admitted that he 
knew of the nearness of the scale box, but said he was 
not thinking about it. It was contended in that case 
that the jury should have been instructed to find for 
the defendant for the reasons that the scale box was 
erected at a reasonably safe distance from the track, 
that the plaintiff knew of its location with reference to 
the track, that the danger was open and obvious and he 
assumed the risk therof. It was said in the opinion by 
Mr. Justice White: “Prima facie, the location of scales 
where the tracks were only the standard distance apart, 
and where a space of less than two feet was left for the 
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car and the scale box, incumbered, as he would be in 
the nighttime, with a lantern employed for the purpose 
of signaling, did not incontestably establish the perform- 
ance by the defendant company of the duty imposed 
upon it to use due care to provide a reasonably safe 
place for the use of the switchmen in its employ.” It. 
has also been said: “It is undoubtedly true that many 
duties required of employees in the transaction of the 
business to be carried on by a railroad company are 
necessarily attended with danger, and can only be pros- 
ecuted by means which are hazardous and dangerous to 
those who see fit to enter into such employment. Where 
no necessity exists, as in the present case, for the use 
of dangerous appliances, and where it is a matter re- 
quiring only due skill and care to make the appliances 
safe, there is no reason why an employee should be sub- 
jected to dangers wholly unnecessary to the proper opera- 
tion of the business of the employer. Kelleher v. Milwau- 
kee & N. R. Co., 80 Wis. 584; Georgia P. R. Co. v. Davis, 
92 Ala. 800; 1 Shearman & Redfield Negligence (5th ed.) 
sec. 201, and cases cited.” Choctaw, O. & G. R. Co. uv, 
McDade, 191 U. 8. 64. See, also, Kreigh v. Westing- 
house, Church, Kerr & Co., 214 U. 8. 249. 

Defendant insists that the evidence shows that the 
deceased, from having been employed on the stock pick- 
up and afterwards upon the local train, must have been 
sufficiently familiar with the situation of the platform so 
that he assumed the risk. We think there is not suffi- 
cient proof that Henderson knew of the dangerous con- | 
dition, or that it was so patent and obvious that he 
would be charged with notice of it. This being the case, 
the question was for the jury, and was properly sub- 
mitted by the instructions of the court. The defense of 
contributory negligence is not sustained by the evidence 
if Henderson was not aware of the dangerous proximity 
of the platform, as the jury must have found. 

Complaint is made that the verdict is excessive. It is 
shown that for nearly two years Henderson had no regular 
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run, but was a member of what is known in railroad 
parlance as the “chain gang,” i. e., train crews that are 
called in rotation. In June, 1918, he was assigned to 
a regular run upon the local freight train, and his 
wages were thus increased. After this change he re- 
ceived an average of about $107 a month. He was 38 
years of age. His life expectancy was 29.62 years, and 
his wife’s was greater. He used for his own expenses 
and clothing about $25 or $30 a month. He delivered to 
his wife the remainder of his salary each month for the 
support of his wife and child. The verdict of $11,000, 
under these circumstances, is not excessive. 

The case seems to have been fairly submitted to the 
jury, and the judgment of the district court is ; 

AFFIRMED. 


R. C. ROPER, APPELLEE, v. A. L. MILBOURN, APPELLANT. 
Fitep January 15, 1917. No. 19851. ° 


Appeal: Law or THE Case. .When on the review of a law action this 
court finds that the evidence in support of plaintiff’s cause of ac- 
tion is overwhelming, but remands the case generally for a retrial 
because of errors in the record, and on a retrial substantially the 
game evidence, on the question formerly reviewed, is offered by the 
respective parties, it is not error for the trial court to direct the jury 
to find for the plaintiff on that issue. 


AppEAL from the district court for Dawson county: 
Hanson M. Grimes, Jupcn. Affirmed. ; 


H. M. Sinclair, W. A. Stewart and T. F. Hamer, for 
appellant. 


W. D. Oldham, G. C. Gillan and R. C. Roper, contra. 


Morrissgy, C. J. . 
This is the third appeal from the district court for 
Dawson county. The first opinion is found in 93 Neb. 
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809, and the second in 98 Neb. 466. The facts are suffi- 
ciently stated in the former opinions. In the opinion 
in 98 Neb. 466, it was said that by the overwhelming 
weight of the evidence it was shown “that defendant, 
when he agreed to buy the land, contemplated with 
plaintiff the profits of the resale, knowing the price at 
-which Naslund had sold the land.” The verdict was set 
aside and the cause remanded. On motion being filed to 
modify the judgment, the following order was made: 
“The judgment does not determine questions of fact 
except for the purpose of the decision, reversal of the 
judgment being generally for a retrial of all questions 
of fact.” On a retrial the court took all questions from 
the jury except the amount of recovery, and its action 
in this regard is the main issue presented. . 

Appellant insists that the jury ought to have been 
left to determine whether the parties at the time the 
contract was made had contemplated the profits of the 
resale, as well as the value of the land lying north of 
the track. This question was in fact tried out. Each 
party submitted substantially the same evidence as that 
offered on the former trial, and, so far as that issue is 
concerned, the record stands in the same condition as 
it did when this court said that the evidence was over- 
whelming in behalf of the plaintiff. After making a 
re-examination of the evidence, we find no reason for 
changing the former holding. It would serve no useful 
purpose to set out the testimony. The evidence being 
“overwhelming” on that branch of the case, a verdict 
for the defendant could not be permitted to stand. 

“A trial court should not instruct a jury to return a 
verdict for either party where, under the evidence, there 
is any doubt about the propriety of such action; but 
where the duty to do so is plain it should be performed 
without hesitation.” U, P. Steam Baking Co. v. Omaha 
Street R. Co., 4 Neb. (Unof.) 396. 

“On a former appeal from a judgment in favor of the 
plaintiff, the case was reversed on the ground that the 
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verdict was not sustained by ‘the evidence. On a second 
trial of the case, the evidence ‘offered by the plaintiff was 
substantially the same as on the first trial, the plaintiff 
failing to adduce any new material testimony. The 
‘trial court directed a verdict for the defendant. Held, 
no error.” Anderson v. Union Stock Yards Co., 84 Neb. 
305. 

“Where the evidence is insufficient to sustain a verdict 
in favor of plaintiff, it is error for the trial court to 
overrule a motion for a peremptory instruction in favor 
of defendant.” Ward v. Mtna Life Ins. Co., 91 Neb. 52. 

The evidence on this trial being substantially the 
same as that on the former trial, and this court having 
previously held that under that evidence defendant’s 
liability was conclusively shown, the tria] court would 
not ‘have been warranted in submitting that question 
to the jury. Under proper instruction the court sub- 
mitted the only remaining question of fact to be deter- 
mined. 

The verdict of the jury is amply sustained by the evi- 
dence, and the judgment is ; 

AFFIRMED. 

HAMER, J., not sitting. 


Henry W. S. PALwer, APELLANT, v. MARy J. PALMER, 
APPELLEE, 


FILeD JANUARY 15, 1917. No. 18925. 


Fraudulent Conveyances: RELIEF In Equity. He who seeks equity must 
come into court with clean hands, and where a conveyance of land 
-was made without consideration in order to defeat a judgment in 
an anticipated suit for divorce and alimony, a court of equity will 
not lend its aid to the fraudulent grantor to set aside the convey- 
ance, but will leave the parties as it finds them. 


AppEAL from the district court for Dundy county: 
“rnest B. Perry, JupGe. Affirmed. 
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W. C. Dorsey and David G. Hines, for appellant. 
J. L. Rice and W. S. Morlan, contra. 


Lefton, J. 

This action was brought to set aside a conveyance of 
320 acres of land made by the plaintiff to his mother, 
Mary J. Palmer. The district court found that 160 
acres of the land was the family homestead of plaintiff, 
at the time it was conveyed; that his wife did not join 
in the deed, and the conveyance was therefore void. As 
to the other tract, the court found generally for the de- 
fendant. From a decree based on these findings, plaintiff 
appeals. 

Summarized, the petition alleges that shortly before 
September, 1902, the plaintiff’s wife deserted him with- 
out just cause, and that, while he was prostrated both 
physically and mentally on account of her conduct, his 
mother solicited and advised him to convey to her the 
320 acres of land, stating that, unless such a conveyance 
were made, the plaintiff’s wife might deprive him of all 
his property and leave him and his minor children desti- 
tute; that he yielded to his mother’s influence, and, re- 
lying on her statements and promises, he made a con- 
veyance of the land to her without any consideration, and 
intended only to vest the title in her as trustee for him- 
self, and upon her express promise to reconvey to him 
on his demand; that the land was then worth $4,500; 
that no consideration was paid; that he has ever since 
been the owner of the land, paying taxes, and keeping 
up the improvements, and has been in the open, notori- 
ous, exclusive and adverse possession of the premises 
for more than ten years last past. Hé pleads the home- 
stead character of 160 acres; that the conveyance con- 
stitutes a cloud upon his title; and prays for relief. 

In’ substance, the answer alleges that at the time the 
conveyance was made the plaintiff intended to obtain a 
divorce from his wife and deprive her of all interest 
in his property; that he feared that his wife would file 
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a cross-petition asking for alimony and would obtain 
a judgment; that he had been guilty of cattle stealing 
and feared that a judgment would be rendered against 
him by the owners of the cattle he had stolen; that he 
was without money, and, in order to hinder, delay and 
defraud his wife and the owners of the cattle and to 
obtain funds for use in the divorce suit and criminal 
prosecution, he induced his father, who is now deceased, 
to purchase the land, the consideration being that his 
father should cancel about $500 indebtedness and pay 
about $2,500 more, and that plaintiff should convey the 
land to whomsoever his father should direct; that his 
father was indebted to defendant, and in payment of 
the same directed a conveyance to be made to her. It 
pleads the payment of a consideration to plaintiff, the 
abandonment of the homestead, the expenditure of money 
upon improvements on the lands, and that defendant 
had been in the exclusive and adverse possession of the 
land ever since the execution of the deed. The reply 
denies the new matter in the answer, and pleads the 
payment of a judgment for alimony. 

We are satisfied the evidence does not sustain the de- 
fense of a purchase by the father and conveyance to the 
mother by his direction in payment of a debt. It is 
clear that one tract was the homestead, and that the 
attempted conveyance of this was void since the wife 
did not join in it. 

Shortly after the conveyance was made the plaintiff 
was taken to Lincoln and confined in the Nebraska peni- 
-tentiary upon a charge of cattle stealing. He.was re- 
leased upon parole, when he returned to Dundy county 
and remained there until this suit was begun. His father’s 
lands, those belonging to him, and other lands were 
iuclosed with:a fence constituting the home ranch. The 
plaintiff worked with his father upon the ranch until the 
latter’s death in 1907, and since that time until about a 
year before the beginning of the suit he seemed to have 
conducted the business of the ranch, with or for his 
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mother, signing checks in her name, selling cattle, and 
acting as business manager generally. Apparently no 
attempt was ever made to dispossess him of the premises, 
and, so far as the record shows, since his father’s death 
he has been in receipt of the income from the property, 
but it was treated as the income from the other ranch 
property was. 

We are satisfied from the evidence that the original 
intention of all the parties at the time the deed was made 
was that the land should be conveyed in order to put 
it out of the reach of the wife of plaintiff in case she 
should file a cross-petition for divorce, and that the dis- 
trict court was right in holding that the plaintiff does 
not come into a court of equity with clean hands, But 
it is shown that after his father’s death plaintiff re- 
leased and conveyed all his interest in his father’s estate 
to his mother, the defendant in this case, and there is 
proof that the land was considered and spoken of by 
defendant as “Will’s land.” There was no adverse pos- 
session by either party. 

From a consideration of the evidence, we have arrived 
at the same conclusion as did the district court. . The 
action is not a possessory’ one, but is merely to quiet 
title. The possession of the land seems to be in the plain- 
tiff, and while the judgment in this action does not 
remove the cloud from the title to 160 acres of the land, 
on the other hand it does not give the defendant any 
right to possession. In such a case a court of equity 
will not lend its aid to either party, but will leave mat- 
ters as it finds them. 

The judgment of the district court is therefore 

AFFIRMED. 
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STATE, EX REL. FRED H. ROHRS, APPELLEE, v. A. N. Har- 
RIS ET AL., APPELLANTS. 


Fitep January 15, 1917. No. 19868. 


Counties and County Officers: Deputies: AppoINTMENT. The act re 
quiring the county commissioners to “furnish the sheriff with such 
deputies as they shali deem necessary” and to “fix the compensa- 
tion of such deputies” does not repeal by implication the former 
enactment conferring upon the sheriff the power to appoint dep- 
uties, the statutes as they now exist requiring the county board 
to determine the number of deputies and to fix their compensation 
and authorizing the sheriff to make the appointments. Rev. St. 
1913, sees. 2448, 5735. 


AppEAL from the district court for Nemaha county: 
JOHN B. Raper, Juper. Affirmed. 


H. A. Lambert and Fred G. Haweby, for appellants. 
Kelligar & Ferneau and R. F. Neal, contra. 


Rose, J. , 

Relator applied to the court below for a writ of man- 
damus to compel respondents as county commissioners of 
Nemaha county to approve his bond as deputy sheriff. 
The county board had made an order allowing the sheriff 
a deputy at a salary of $1,000 a year. There being a 
vacancy in the office of deputy, the sheriff filled it by 
the appointment of relator, who tendered a bond which 
the county board declined to approve, on the ground 
that the legislature had taken from the sheriff the ap- 
pointing power. An alternative writ was issued, and the 
trial court overruled a demurrer thereto. Respondents 
refused to plead further, and from an order allowing a 
peremptory writ they have appealed. 

The authority of the sheriff to make the appointment 
is the question presented. Relator relies upon the fol- 
lowing statutory provisions: 

“The state auditor, treasurer and librarian respect- 
ively, and each county register of deeds, treasurer, sheriff, 
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clerk and surveyor, may appoint a deputy, for whose 
acts he shall be responsible and from whom he shall 
require a bond, which appointment shall be in writing, 
and shall be revocable by writing under the principal’s 
hand.” Rev. St. 1918, sec. 5735. 

“The sheriff may appoint such number of deputies 
as he sees fit.” Rev. St. 1918, sec. 5788. 

Respondents contend that the provisions conferring 
upon the sheriff the appointing power were by implica- 
tion repealed by a later act entitled, “An act fixing the 
salaries of sheriff and the. manner of appointing and 
paying their deputies.” Laws 1907, ch. 54. 

Respondents rely upon the following section: “The 
board of county commissioners or supervisors shall 
furnish the sheriff with such deputies as they shall deem 
necessary and shall fix the compensation of such deputies 
who shall be paid by warrant drawn on the general 
fund.” Laws 1907, ch. 54, sec. 2. 

Unless the enactment quoted repeals by implication the 
former provisions empowering the sheriffs to appoint 
their. own deputies, the position of respondents is un- 
tenable. The law relating to repeals by implication 
has been stated as follows: ; 

“A statute will not be considered repealed by impli- 
cation unless the repugnancy between the new provision 
and the former statute is plain and unavoidable.” Law- 
son v. Gibson, 18 Neb. 137. Albert v. Twohig, 35 Neb. 
5638; Beatrice Paper Co, v. Beloit Iron Works, 46 Neb. 
900; Dawson County v. Clark, 58 Neb. 756; City of 
Central City v. Marquis, 75 Neb. 233. 

“Repeals by implication are not favored, and a con- 
struction of a statute which, in effect, repeals another 
statute will not be adopted, unless such construction is 
made necessary by the evident intent of the legislature.” 
Schafer v. Schafer, 71 Neb. 708. 

“Statutes in part materia should be construed to- 
gether, and their provisions harmonized, if possible.” 
State v. Dunn, 76 Neb, 155. 


a | 
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Tke provision that “the sheriff may appoint such 
number of deputies as he sees fit” is, of course, repug- 
nant to, and inconsistent with, the later enactment con. 
ferring upon the county commissioners power to “fur- 
nish the sheriff with such deputies as they shall deem 
necessary,” but a reasonable construction may harmonize 
the other legislation relating to deputies as it appears 
in the two acts. Respondents take a different view, 
however, and argue that the later provision, requiring 
the county commissioners to “furnish the sheriff with 
such deputies as they shall deem necessary,” when con- 
sidered with the title referring to the “manner of ap- 
pointing” deputies, confers the appointing power upon 
the county board. The subject as expressed in the title 
may be broader than the enactment. In the body of 
the act itself the word “furnish” is used. The legis- 
lature of 1907 did not insert a repealing clause, and 
evidently intended to authorize the county’s administra- 
tive body to determine the number of deputies needed 
and to fix the compensation, leaving the appointment to 
the sheriff, according to the terms of the former act. 
The word “furnish” is properly used in that sense. 
The action of the board in determining the number of 
deputies necessary and in fixing the salary is consistent 
with the sheriff’s appointing power. In this view of the 
law the writ was properly allowed. 

AFFIRMED. 


STATE OF NEBRASKA, PLAINTIFF, v. STANTON COUNTY, 
DEFENDANT. 


FILep JANUARY 15, 1917. No. 18902. 


1. Decision Adhered to. The decision in State v. Douglas County, 18 
Neb. 601, holding that sections 46, 47, ch. 31, Gen. St. 1873 (Ann. 


St. 1911, secs. 10094, 10095) are valid, is adhered to. 
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2. Limitation of Actions: AcTION By StatTe: Stare Funps. Money 
levied and collected by county authorities under those sections, and 
transferred to the general fund of the county, belongs to the state 
and is a part of the revenue of the state within the meaning of sec- 
tion 7581, Rev. St. 1913. The statute of limitations does not apply 
to an action to recover the same from the county. 


3. States: Pusiic Funps: APPROPRIATIONS: CONSTITUTIONAL Pro- 
visions. Those sections of the statute do not constitute appropria- 
tions of the public money within the meaning of the constitutional 
provisions in regard to appropriating the money of the state. 


4. Insane Persons: CLAIM AGAINST County. The trustees are by those 
sections required to fix the amount to be paid by each county for 
“board and care” of patients domiciled in such counties, respec- 
tively, by computation of the “sum actually paid” by the state. 
When no question is raised as to whether the amount so deter- 
mined is accurate and right, it is not necessary to determine what 
remedy, if any, exists for correcting the amounts so charged. - 

: Acrion. It is not necessary to present the state’s 

claim for such money to the county board of the delinquent county 

under section 5638, Rev. St. 1913, before bringing action to recover 
the same. Such action is not based upon an account or claim 
against the county within the meaning of that section. 

InrerEST. The county is properly charged with 

interest upon money so collected and wrongfully withheld by the 

county. 


. 


Action to recover for care of insane persons. Case 
referred, with report that plaintiff recover, and defend- 
ant excepts. Exceptions overruled, report confirmed, 
and judgment entered, 


Willis BE. Reed, Attorney General, and George W. 
Ayres, for plaintiff. 


T. J. Doyle and Virgil L. Horton, contra. 


SEDEWICK, J. 

This action was begun in this court to recover from 
Stanton county for the board and care of patients com- 
mitted to the state hospital for the insane from said 
county, under sections 10094, 10095, Ann. St. 1911. The 
case was referred to J. H. Broady, Esquire, as referee 
to report his findings of fact and conclusions of law. The 
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referee reported that the state ought to recover $2,214.65, 
with interest thereon to the date of the report, April 7, 
1916, amounting altogether to $5,448.96. The defendant 
filed exceptions to the report and argument was duly 
had thereon. 

The first contention is that the statute is unconstitu- 
tional and void. The sections referred to are as follows: 
“Section 10094. The board of trustees shall from time to 
time fix the sum to be paid per week for the board and 
care of patients, and to arrive at such sum shall estimate 
the total outlay as far as possible from the sums actually 
paid per annum; and the weekly sum so fixed shall be 
the sum said hospital shall be entitled to demand for 
the keeping of any patient, and the certificate of the 
superintendent, attested by the seal of the hospital, 
shall be evidence in all places, as the amount due as 
fixed. 

“Section 10095. The superintendent shall certify to 
the auditor of state on the first days of March, June, 
September, and December the amount (not previously 
certified by him) due to said hospital from the several 
counties having patients chargeable thereto, and said 
auditor shall pass the same to the credit of the hospital. 
The auditor shall thereupon notify the county clerk of 
each county so owing, of the amount thereof, and charge 
the same to said county, and the board of county com- 
missioners shall add such amount to the next state tax 
to be levied in said county, and pay the amount so 
levied into the state treasury.” 

The question of the constitutionality of this statute 
was involved in the early case of State v. Douglas 
County, 18 Neb. 601, and was discussed quite at large 
both in the majority opinion, in which it was held that 
the statute was constitutional, and in the dissenting 
opinion. This case was cited in a later case in which 
it was said: “There was filed in that case a dissenting 
opinion by Chief Justice Maxwell, so that the proposi- 
tions therein discussed cannot as yet be recognized as 
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settled beyond question; indeed, having regard simply 
to the weight of argument, we believe the views of the 
chief justice should have prevailed.” Baldwin v. Douglas 
County, 87 Neb. 288. It is now strenuously insisted 
‘tnat, as the opinion in State v. Douglas County was not 
unanimous, and in view of the later criticism, that 
decision should be overruled and the statutes held to 
be unconstitutional. This argument is based largely 
upon the proposition that the Constitution forbids 
double taxation. It appears that the state has continual- 
ly levied taxes sufficient to support the state hospital 
for the insane and pay all its expenses. The citizens 
of Stanton county paid their just proportion of the taxes 
80 levied, and to now levy a county tax upon the citizens 
of that county to be paid to the state for the same pur- 
pose, it is contended, is double taxation upon that county. 
This argument is presented at large by Chief Justice 
Maxwell in his dissenting opinion in State v. Douglas 
County, supra. The evidence shows that the supervisors 
of the county of Stanton levied taxes from year to year 
under this statute; that some of the taxes so levied were 
remitted to the state treasury pursuant to the statute, and 
other taxes so levied in various years were retained in the 
county insane fund until a sufficient amount had accumu- 
lated with which to pay this claim of the state, and was 
afterwards by order of the county board transferred from 
the county insane fund to the county general fund. It 
seems very doubtful, to say the least, whether the county, 
after having levied these taxes under this statute 
with which to reimburse the state as the statute pro- 
vides, could, after the money was collected and in the 
county treasury, for the purpose of retaining the money in 
its general fund, assert the unconstitutionality of the stat- 
ute under which the money had been levied and collected. 
As the question of the constitutionality of this statute 
is necessarily involved and is also urged in the case of 
State v. Gage County, p. 153, post, which is submitted 
with this case, and it appears that other counties in the 
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state are interested in the same question, we have upon 
examination concluded that we are not required to 
overrule the decision in State v. Douglas County, supra. 
Clearly the question whether the state shall by general 
taxation support and provide for the poor, the insane, 
and the unfortunate, or this duty shall be devolved upon 
each county as to the citizens domiciled therein, is a 
question of public policy to be determined by the legis- 
lature. 

The statute under consideration appears to determine 
that question and to devolve that duty upon the respec- 
tive counties. The state may not levy more taxes than 
necessary for public purposes. If all the counties of the 
state had promptly complied with this statute, the nec- 
essary state levy for the support of the insane would 
have been reduced. In such case state levy would be 
necessary to maintain the institutions and to care for the 
strangers not domiciled in the state. For these pur- 
poses the citizens of each county of the state would be 
required to contribute their proportion. Many of the 
counties have complied with this statute. If others now 
comply with it, necessary state levies for the support of 
these institutions will be reduced and there will be 
no necessary inequality of taxation. 

It is also urged that the statute of limitations has 
run against the claim of the state: “Every claim and 
demand against the state shall be forever barred, unless 
action be brought thereon within two years after the 
claim arose. Every claim and demand in behalf of the 
state, except for revenue, or upon official bonds, or for 
loans or moneys belonging to the schoo] funds, or loans 
of school or other trust funds, or to lands or interest. in 
lands, thereto belonging, shall be barred by the same 
lapse of time as is provided by the law in case of like 
demands between private parties.” Rev, St. 1918, sec. 
7581. If this demand is to recover revenue of the state, 
it comes within the exceptions, and the statute of limi- 
tations does not apply. “Revenue” is thus defined in 
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Webster’s New Interrational Dictionary: “The annual 
or periodical yield of taxes, excise, customs, duties, 
rents, etc., which a nation, state or municipality collects 
and receives into the treasury for public use; public 
income of whatever kind.” In State v. Ewing, 22 Kan. 
708, it is said that the word “revenue” is “broad and 
general, and includes all public moneys which the state 
collects and receives, from whatever source and in what- 
ever manner.” This definition is approved in City of 
Omaha v. Hodgskins, 70 Neb. 229. In this case, when 
this money had been collected under this statute, there 
was a continuing duty on the part of the county to turn 
the money over to the state, and, as this court said in 
City of Chadron v. Dawes County, 82 Neb. 614; “In 
such a case, as between the county and city or village, 
the county does not hold such collections in its own 
right, but the possession of the one is the possession of 
the other.” In New Orleans v. Fisher, 180 U. 8S. 185, 
it was said: “As the collections were held in trust, the 
statute of limitations constituted no defense.” In any 
view of the case the statute of limitations has no appli- 
cation here. : 

The statute, by requiring each county to pay for the 
board and care of insane patients who are domiciled 
in the county, does not make an appropriation of- public 
money, and is not affected by the constitutional ‘pro- 
visions in regard to appropriations. When the legis- 
lature makes the annual appropriations for the support 
of the insane, it takes into consideration the payment 
made by the counties, and should make appropriation 
only for the probable deficiency. 

When the trustees from time to time fix the sum to be 
paid per week for the board and care of patients, they 
are required to fix it as the “sum actually paid,” that 
is, the counties shall be charged the actual cost of the 
“board and care” of the patients which the policy of the 
statute was to require the counties to provide for. It 
is not necessary in this case to determine what the 
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remedy of the taxpayer would be if the amount fixed 
was excessive, as no such question is presented. 

It was not necessary to present this claim to the board 
of county commissioners. It is not an action in con- 
tract; it is not based upon an account or claim against 
the county within the meaning of section 5638, Rev. St. 
1913. The money was collected for and belonged to the 
state, and was wrongfully withheld by the county. While 
so wrongfully held the county is properly chargeable 
with the use of the money, and should pay interest 
thereon, as found by the-referee. It was not withheld 
by the taxpayers, but by the county itself in its cor- 
porate capacity by action of its board of commissioners. 
The exceptions to the report of the referee are over- 
ruled, the report is confirmed, and judgment entered 
accordingly. Interest will be added from the date of the 
report of the referee to the date of this judgment. 


JUPGMENT ACCORDINGLY. 


Stars or NEBRASKA, PLAINTIFF, y. GAGE COUNTY, DE- 
FENDANT. . 


Fitep JANUARY 15, 1917. No. 18901. 


1. Decision in Former Case. The principal questions in this case are 
determined in the companion case, State v. Stanton County, ante, 
p. T47, 

2. Asylums: STaTuTorRY Provisions. The act of 1885 (Laws 1885, ch. 
55) for the construction of an asylum for the insane at Norfolk, 
and the act of 1887 (Laws 1887, ch. 48) providing for an asylum 
at Hastings, were both enacted in view of the general act of 1873 
(Gen. St. 1873, ch. 31), and it was intended that all hospitals for 
the insane of the state should be governed by the act of 1873 so 
far as applicable. 

8. Insane Persons: LraBiLity oF Counriges: Statute. The provisions 
of the act of 1873 requiring counties to pay for board and care of 
insane persons domiciled therein governed the three institutions, 
when constructed so far as applicable. 

100 Neb.—48 
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Action to recover for care of insane persons. Case 
referred, with report that plaintiff recover, and defendant 
excepts. Haceptions overruled, report confirmed, and 
judgment entered, 


Willis H. Reed, Attorney General, and George W.. 
Ayres, for plaintiff. 


T. J. Doyle and Fred W. Messmore, contra. 


SEDGWICK, J. 

This case was submitted with State v. Stanton County, 
ante, p. 747, and in the main involves the same questions. 
The constitutionality of the statute involved is there 
upheld, and it is determined that the statute of limi- 
tations does not apply, that it was not necessary to pre- 
sent this claim to the county board for adjudication, 
and that the state is entitled to interest on the money 
withheld by the county. 

A part of the claim in this case was for patients cared 
for in the state hospital for the insane at Hastings. 
It is contended that sections 10094, 10095, Ann. St. 1911, 
have no application to such patients. These sections are 
a part of the act of 1873 (Gen. St. 1873, ch. 31), entitled 
“Insane.” The title of the act is: “An act for the govern- 
ment of the hospital for the insane; defining the legal 
relations of insane persons, and providing for their 
care and protection.” It is a comprehensive act includ- 
ing 60 sections. The first section provides: “That the 
hospital for the insane, located at Lincoln, in the county 
of Lancaster, shall be known under the name and by 
the title of the ‘Nebraska Hospital for the Insane,’ and 
shall be under the charge of three trustees, two of whom 
shall constitute a quorum for the transaction of busi- 
ness.” In 1885 an act was passed entitled “An act to 
establish, locate, erect and maintain a hospital for the 
insane within the state of Nebraska, and appropriate 
the necessary funds therefor.” Laws 1885, ch. 55. In 
that act (section 3) it was provided that regulations 
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should be adopted “in regard to what patients or class of 
‘patients shall be admitted to and provided for in the 
respective hospitals, or from what portion of the state 
patients, or certain classes of patients, may be sent to 
each or either hospital.” It was clearly the intention 
of the legislature to make this new hospital a part of 
the general provision for caring for the insane of the 
state. In 1887 the legislature established an asylum 
for the incurable insane. Laws 1887, ch. 48. It con- 
tained no provisions for the government of the institu- 
tion, nor regulations for the admission or discharge of 
patients. All matters except the construction of the 
building were referred to the former acts. These three, 
then, constituted the provision of the state for the care 
of the insane, and they were all governed by the general 
and comprehensive act of 1873 so far as its provisions 
were applicable. This contention of the defendant can- 
not be sustained. . 

A question is raised as to the condition of the accounts 
of the state, and the statement thereof by the referee. 
It appéars that, exceptions being made to the first report 
of the referee, that report was by him set aside and a 
new computation made with a different result. The 
accounts are somewhat complicated, and we cannot at- 
tempt to state here a complete analysis of them. So 
far aS we have observed as to those matters specified in 
the brief, the referee has reached a right conclusion. 

The exceptions to the report of the referee are over- 
ruled, the report is approved, and judgment will be 
entered accordingly. Interest is to be added from the 
date of the report. 

JUDGMENT ACCORDINGLY. 
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Grorce R. CHITTENDEN, APPELLANT, v. CHARLES W. KIR- 
LER, MAYOR, ET AL., APPELLEES. 
Firep January 15, 1917. No. 19725. 
1. Statutes: ConstiTuTioNaLiIty. Chapter 86, Laws 1915, is not invalid 


as a violation of section 4, art. III of the Constitution. 


2. Municipal Corporations: Srreer Paving: IMPROVEMENT DISTRICTS. 
Under section 4916, Rev. St. 1918, as amended by chapter 86, Laws 
1915, relating to cities of the first class having 5,000 to 25,000 peo- 
ple, the street specified to be paved and the property abutting 
thereon constitute the paving district. An ordinance specifying the 
street or part of street to be paved sufficiently describes the pro- 
posed paving district. 


AppEsAL from the district court for Buffalo county: 
JAMES R. HANNA, JUDGE. Affirmed. 


H. M. Sinclair and T. F. Hamer, for appellant. 


Warren Pratt, John P. Breen and W. W. Wilson, 
contra, 


Willis EH. Reed, Attorney General, and OC. EF. Abbott, 
amici cure. 


SEDGWICK, J. 

This is an application for an injunction to restrain the 
mayor and city council of Kearney from ordering the 
paving of a street on which plaintiff owns abutting 
property; it being alleged that the act authorizing the 
formation of the improvement district is unconstitutional. 
Laws 1915, ch. 86. From a judgment dismissing the 
action, plaintiff has appealed. 

Plaintiff contends that the act violates the following 
constitutional provision: “After the expiration of twenty 
days of the session, no bills nor joint resolutions of 
the nature of bills shall be introduced, unless the gover- 
nor shall by special message call the attention of the legis- 
lature to the necessity of passing a law on the subject- 
matter embraced in: the message, and the introduction of 
bills shall be restricted thereto.” Const., art. Ill, sec. 4. 
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The record shows that on the 5th day of the session 
of the legislature which convened in 1915, senate file 
No. 21 was introduced under the following title: “A bill 
for an act to amend section 5110, Revised Statutes of 
Nebraska for 1913, relating to paving streets and making 
assessments therefor, to repeal said original section 5110 
and all acts and parts of acts in conflict herewith, and to 
provide for an emergency.” On the 32d day of the ses- 
sion the committee on municipal affairs, to which the bill 
had been referred, recommended that it be indefinitely 
postponed, and the report was adopted. On the 33d day 
the bill was recommitted to the standing committee for 
amendment, and on the 35th day the committee on 
municipal affairs recommended that the title of the bill be 
amended by striking out “section 5110” and inserting 
“section 4916,” the body of the bill also being changed. 
The act was subsequently passed under the following 
title: “An act to amend section 4916, Revised Statutes 
of Nebraska for 1913, relating to paving streets and 
making assessments therefor, to repeal said original 
section 4916 and all acts and parts of acts in conflict 
herewith, and to provide for an emergency.” Section 
5110 related to paving in cities of the second class and 
villages, while section 4916 related to paving in cities of 
the first class having more than 5,000 and less than 
25,000 inhabitants. Plaintiff contends that the sub- 
stituted bill is a new bill introduced after the 20th day 
of the session. 

It is not the province of this court to determine the 
policy or salutary character ‘of legislation. But there 
are constitutional limitations upon the power of the 
legislature that must be observed, and the unpleasant 
duty is at times devolved upon this court to determine 
that attempted legislation exceeds those limitations. An 
act of the legislature, however, will not be held invalid 
unless it plainly violates the fundamental law of the 
state or nation. 
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The original title of the act as introcluced recited that 
its purpose was to amend a statute “relating to paving 
streets and making assessments therefor.” This title 
seems to give notice that it is considered that paving in 
general is a subject of legislation, and that it will be 
so treated in the consideration of the act. If the title 
had recited that the proposed legislation related to pav- 
ing in cities of the second class and villages, it would 
be a more specific exclusion of paving in cities of a 
higher class. There seens to be little ground for dif. 
ferent proceedings for paving streets and making assess- 
ment therefor in towns of 5,000 inhabitants from those 
required in towns of less than 5,000. As the act was 
passed with an emergency clause, it may be presumed 
that paving has been done in many of the cities affected 
since this act was approved, and much confusion might 
follow if this legislation is declared invalid. In State 
v. Ryan, 92 Neb. 636, it was held: “Where a bill has 
been introduced into the legislature within the time 
limited by the Constitution for the introduction of bills, 
amendments which are within the general purpose of the 
bill may be made after that limit has expired.” The legis- 
lature evidently considered that the recital in the title 
of the act that it related “to paving streets and making 
assessments therefor,” without limiting it to any class 
of towns, made that “the general purpose of the bill.” 
We do not feel required to hold that the legislature 
was wrong in so regarding it. 

The ordinance defined the proposed district as fol- 
lows: “All that part of Twenty-fourth street commenc- 
ing on the west side of Ninth avenue running thence 
west to the tailrace.” It is contended that this is an 
insufficient description of the district, and that property 
owners would be unable to know whether or not their 
property lies within the district. The statute for cities 
of this class, prior to the act of 1915, was section 4916, 
Rey. St. 1918. It was amended in 1915 (chapter 86) 
and contains the following provisions: “That unless a 
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majority of the owners of property abutting on said 
district shall file written objection to such paving, re- 
paving or macadamizing, the council shall forthwith 
proceed to construct such paving, repaving or macadam- 
izing.’ This language shows without uncertainty that 
the legislative intention was that the street named as 
the district, together with the property abutting thereon, 
might constitute the district, and would do so unless 
otherwise specified in the ordinance. The paving district, 
therefore, in this case is that part of Twenty-fourth street 
‘specified, together with the property abutting thereon. 

The judgment of the district court is 

AFFIRMED. 
Rosr, and CornisH, JJ., dissent. 


Hamer, J., not sitting. 


Letrron, J., concurring. 

At the argument of this case the writer raised the 
question whether he was qualified to participate in the 
decision as to the constitutionality of the act of 1915, on 
account of the fact that he is the owner of a small piece 
of property liable to be assessed in paving proceedings 
pending in another city of the same class. Both parties 
agreed in open court that, if his vote became necessary 
to a determination of the case, the writer should sit. 
One judge is disqualified under the statute by reason 
of his son being of counsel in the case. Three judges 
are of the opinion that the act is valid, while two are 
of the contrary opinion. Since under section 2, art. VI 
of the Constitution, no decision can be had of the ques- 
tions presented without the writer participating, it be- . 
comes necessary for him to act. 

The question whether the amendment is germane to 
the subject-matter of the act is a very close one, and is 
by no means free from doubt. It is the duty of courts 
not to declare a law unconstitutional unless it is clearly 
so. Every act comes before the court with the presump- 
tion of constitutionality, and if there is any doubt it 
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should be resolved in favor of the validity of the statute. 

Undue strictness and literalness of construction ought 
not to be resorted to in order to defeat the will of the 
legislature; and, where there is a substantial doubt as 
to whether the title of an act is sufficiently broad to 
include an amendment, the act should not be declared 
invalid for that reason alone. 

Since the case was first argued there has been a change 
in the personnel of the court. It has been considered 
here by seven judges other than the writer. Four of 
these believed the statute valid, and three were of 
opinion that the amendment was not germane. The 
district court held the statute to be valid. In this state 
of the case the doubt should be resolved in favor of 
the validity of the act. I therefore concur in the opinion. 


FRANK A. PATTERSON, APPELLANT, v, JOHN H. MOREHEAD 
ET AL., APPELLEES. 


Firep January 15, 1917. No. 19867. 


1. Appeal: Pueapinc: Demurrer. When a general demurrer is filed 
to a petition, the court will pass upon the sufficiency of the peti- 
tion without receiving evidence by affidavit or otherwise, and this 
court upon appeal from an order sustaining such demurrer will 
consider only the sufficiency of the petition. 

2. Injunction: Pracrice oF DENTISTRY: RicHT To Sug. One who had 
no license to practice dentistry, nor any permit under section 
2806, Rev. St. 1918, could not maintain an action in equity to en- 
join the state board from interfering with him in attempting to so 
practice. 

3. Quzre. Whether mandamus will lie in a proper case to compel 
the state board to grant an application for examination is not 
decided. 


APPEAL from the district court for Sheridan county: 
WILLIAM H. WESTOVER, JupGE. Affirmed. 
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Allen G. Fisher and William P. Rooney, for appellant. 


Willis EH. Reed, Attorney General, Dexter T. Barrett 
and Brogan & Raymond, contra. 


SEDGWICK, J. 

The plaintiff began this action in the district court 
for Sheridan county against these defendants as the 
state board of health and the state board of dental 
secretaries, and asked for an injunction restraining them 
“from instituting, in person, or by agent, servant, deputy, 
or employee, and from proceeding by complaint or infor- 
mation or injunction against the plaintiff in any manner 
for any alleged violation of the statutes of the state of 
Nebraska relative to the exercise or practice of the 
dental science,” and to restrain the defendants Pierce 
and Wallace “from exercising in relation to plaintiff any 
powers, duties, or functions of membership of the board 
of dental secretaries of the state of Nebraska,” and to 
enjoin the defendant Jackman from canceling an alleged 
“apreement and dissolving the relation of preceptor to 
the plaintiff as apprentice.” A temporary injunction 
was allowed substantially as prayed for. The defendants 
filed answers in the case, and afterwards depositions 
were taken. Later on the defendants asked leave to with- 
draw their answers and to file a demurrer. Leave was 
granted, and a demurrer was filed on the two grounds 
that “several causes of action are improperly joined,” 
and “the petition does not state facts sufficient to con- 
stitute a cause of action.” The court sustained the 
demurrer and dismissed the petition, and the plaintiff has 
appealed. 

The plaintiff’s brief does not comply with rule 12 
(Supreme Court Rules, 94 Neb. p. XI), but he makes 
four assignments of error. The first assignment is that 
the court erred in considering an affidavit filed by one 
of the defendants when the demurrer: was presented. We 
will not presume that the court did consider anything 
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but the petition and the demurrer in passing upon 
the same, and, if the trial court did, this court. would 
not be required to consider such affidavits. 

The second assignment is an allegation that “the 
plaintiff has acted in good faith, and is entitled to con- 
‘tinue as apprentice, under our statutes, until examined 
and licensed to practice.” The statute referred to in 
this assignment is section 2809, Rev. St. 1913. That 
section was repealed by the act of 1915. Laws 1915, 
ch. 50, sec. 11. The allegations of the petition do not 
show a compliance with that statute which would require 
us to interfere with the discretion of the state board. 

The third assignment is: “The fact of advertising in 
Minnesota is.not such bad morals as will deny license 
upon due examination and showing of qualifications 
in the state of Nebraska, his present residence.” The 
allegation of this assignment cannot be successfully 
controverted, but it does not seem to throw any light 
upon the sufficiency of this petition to state a cause of 
action. 

The fourth assignment of error is: “The statutes of 
1915, confiding the appointment of dental examiners 
or secretaries to the recommendation of the state dental 
society, is void and unconstitutional.” The matters in- 
volved in this petition are all prior to the act of 1915. 
We cannot find from anything suggested in the brief that 
the sufficiency of this petition to state a cause of action 
depends in any respect upon the constitutionality of the 
act of 1915 referred to. The plaintiff is not entitled to 
a license to practice dentistry in this state without an 
examination by the proper board as the statute requires. 

Whether the board upon proper application could be com- 
pelled by mandamus to grant such an examination is not 
presented by this record. The plaintiff had no temporary 
permit under section 2806, Rev. St. 1913, and these de- 
fendants could not be enjoined from interfering with the 
plaintiff in attempting to practice dentistry unless and 
‘until the plaintiff had been duly licensed as the statute 
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requires. We do not find in this somewhat lengthy 
petition an allegation that the plaintiff had been licensed 
to practice dentistry in this state. This petition cannot 
be construed as a petition in mandamus to issue such 
permit or to require the proper authorities to grant the 
petitioner an examination and to determine his quali- 
fications for a license. The genera] demurrer to the pe- 
tition was therefore properly sustained. 

The judgment of the district court is 

AFFIRMED. 


Hamer, J., dissenting. 

This is apparently a controversy between dentists. 
The state board of health and the state board of dental 
secretaries are necessarily connected with the struggle. 
The applicant is a Dane who has been in the United 
States many years, and has been engaged in the work of 
dentistry at St. Paul, Minnesota, from which state he 
comes to Nebraska. He has also done dental work else- 
where. If I understand his petition, he has been for 
more than 14 years engaged in dental work. He has 
lived by his labor in this capacity. He has a family 
dependent upon him for support, and he craves the 
seemingly modest privilege of being an apprentice to one 
Dr. E. A. Jackman, a competent and licensed practi- 
tioner of dentistry at Gordon, Nebraska. It is claimed 
that there is a rival dentist across the street from Dr. 
Jackman, and that Dr. Jackman is getting the benefit 
of the labor of the applicant to the great disadvantage 
of the dentist across the street. We have nothing direct- 
ly to do with the controversy between rival dentists, no 
difference which side of the street they occupy. The 
applicant shows a certificate of one M. F. Andrews, 
“Official Examiner for the Ohio State School Commission- 
er.” This certificate certifies his admission to “The 
Cincinnati College of Dental Surgery, Dental Depart- 
ment, Ohio University.” There are also some other 
exhibits, including the photograph of the applicant. It 
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shows the face of a courageous and patient man. The 
state board of health and the state board of dental 
secretaries filed answers to the plaintiff’s petition, and 
evidence was taken by leave of the court. 

In the answer of the state board of dental secretaries 
it is set forth that a “temporary permit to practice 
dentistry” was issued to the applicant on or about April 
14, 1914; that this “permit granted to plaintiff the 
right to practice dentistry until the next regular meet- 
ing of the dental secretaries;’’ that at said meeting the 
applicant would be allowed to present satisfactory evi- 
dence of his eligibility “for examination for permanent 
license to practice dentistry, * * * as required by 
section 2807, Rev. St. 1913.” He was ordered “to furnish 
surgical instruments for use in operative dentistry.” The 
applicant seems to have appeared, but did not produce 
“satisfactory evidence.” Nothing is said about whether 
he produced the instruments. It is claimed in this 
answer that the applicant’s arrangement with Dr. Jack- 
man to become his apprentice was for the purpose of 
continuing “his illegal practice of dentistry” in violation 
of section 2811, Rev. St. 1913. It is claimed by the 
defendants that plaintiff is violating section 2809, Rev. 
St: 1913, and allied sections. This brings that section 
up for consideration, although it is now repealed, because 
the applicant begun his efforts under it and the other 
sections of that act. Rev. St. 1918, secs. 2795-2820. 
The act referred to regulates the practice of dentistry 
in this state. No one questions the right of the dental 
profession to prescribe reasonable rules and regulations 
concerning the practice of their profession. 

While the district court permitted the defendants to 
withdraw their answers and to demur to the petition, 
it had before it the evidence offered, and it seems to 
have been willing that the evidence taken should be 
considered by this court, and the judge certifies: “Be it 
remembered that at the trial of this cause, had before 
the Honorable William H. Westover, judge of said court, 
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the plaintiff offered in evidence the papers herein set 
out; and the plaintiff also offered to take and file as 
evidence herein the certain depositions which are now 
hereunto attached; and it was ordered that he might 
take those depositions and include them in the proposed 
bill of exceptions.” In the journal entry it is said: “And 
now the said defendants, excepting Jackman, having 
asked to withdraw their joint answer herein and file 
demurrer in lieu thereof, plaintiff objects to granting such 
permission, for the reason that upon the issues joined 
the defendants have taken depositions and the plaintiff 
has cross-examined thereon, so that he is entitled to a 
trial on the merits herein; but the court, having heard 
the argument of counsel, and being fully advised in the 
premises, doth overrule said objection, to which plain- 
tiff excepts, and said permission is granted, and accord- 
ingly the answer of all defendants is withdrawn, and the 
defendants, comprising the state board of health and the 
state board of dental secretaries, and J. E. Woolm, file 
herein their demurrer to the petition of plaintiff; and 
now the court, having heard the argument of counsel, and 
being fully advised in the premises, doth sustain said 
demurrer in its entirety.” The usual 40 days is given 
to settle the bill of exceptions. One hundred dollars 
was fixed as the supersedeas bond. 

The majority opinion in this case is necessarily based 
on section 2809, Rev. St. 1913. That section contem- 
plates that the apprentice “desiring to enter upon the 
practice of dentistry in the state of Nebraska, without 
graduating from a reputable college in the United States, 
or producing satisfactory evidence of having been a 
licensed practitioner in some other state for at least 
five years, must file with the dental secretaries an affi- 
davit * * * of his intention to begin an apprentice- 
ship with a licensed practitioner of this state.” It is 
then said in this section that “said affidavit must show 
that the affiant has regularly graduated from a high 
school or similar place of learning in the United States.” 
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The objection to the section is that the applicant must 
be a graduate of a reputable college in the United States, 
or must have been a licensed practitioner in some other 
state (than Nebraska) for at least five years (a very 
long time), or he must show that he “has regularly gradu- 
ated from a high school or similar place of learning 
in the United States.” One or the other of the above 
things must exist before he can “begin an apprentice- 
ship.” I do not object that the dentist shall be possessed 
vf a fair amount of education (the more the better), 
but it is hard upon an apprentice to say that he shall 
aot start until he has been educated. It ought to be 
enough if he comes out with an education before he 
is turned loose as a dentist. If he works while he is 
an apprentice, he does so under the direct instruction, 
supervision and direction of the proprietor or another 
competent dentist. This ought to be enough. The pur- 
pose of this section is apparently to cut down the number 
of dentists and to prevent those who have not received 
their instruction in the United States from engaging 
to learn the profession with a practitioner in Nebraska. 
No difference how competent the proposed apprentice 
in dentistry might be, he would be excluded under this 
section. 

The section is also objectionable because the pro- 
posed apprentice must have received his education in a 
Nebraska high school or similar place of learning, unless 
he is a graduate of a reputable college in the United 
States, or has been a licensed practitioner in.some other 
state (of the United States) for at least five years. The 
purpose is apparently the creation of an exclusive class 
in which skilled workmanship, resting on its merits, 
shall not be entitled to any place. The statute aims 
at the creation of a monopoly. Nor is it to the interest of 
the people at large that a proposed apprentice may not 
be a beginner unless he can produce “satisfactory evi- 
dence of having been a licensed practitioner in some 
other state for at least five years.” I think the section 
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is clearly against public policy. Please to remember 
that the applicant has up to date been beaten under this 
section. This section would deprive the whole people 
of workmen in dentistry who may come from other states 
and from other countries. It was an un-American 
Section. Canadians speak English very much as we 
Speak it. They are born in a country very much like 
that in which we live. Very many of them come across 
the line and make their homes with us. They are found 
in nearly all the professions and in many of the useful 
occupations. The Englishman, Scotchman and Irishman 
come here speaking our tongue and thinking many of 
the thoughts which we think. They fight battles of the 
same sort which we fight—battles against ignorance, 
oppression and vice. The German is said to be the 
Englishman’s cousin. The Scandanavian is related to 
all of us. All these people readily assimilate with our 
people. They ought not to be barred out, or driven away 
by hostile legislation. I do not want the time to come 
when all the learned professions and the best occupations 
shall be in the hands of a privileged aristocracy living 
off of the necessities of the American people. While 
the section named has been repealed and most of the 
allied sections have been amended, the whole tendency 
of the act is yet to exclude good people from becoming 
dentists. It is one of the most necessary professions. 
Our court in State v. Sperry & Hutchinson Co., 94 Neb. 
785, 49 L. R. A. n. s. 1123, has announced a principle 
which seems to be inconsistent with the section referred 
to. In that case the question was the right of the Ne- 
braska legislature to pass an act prohibiting the business 
of giving and redeeming trading stamps. The act was held 
to. be violative of section 1 of the Nebraska Bill of Rights, 
and also Amendment XIV of the Constitution of the 
United States. Section 1 of the Nebraska Bill of Rights 
reads: “All persons are by nature free and independent, 
and have certain inherent and inalienable rights; among 
these are life, liberty and the pursuit of happiness. To 
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Secure these rights, and the protection of property, gov- 
ernments are instituted among people, deriving their 
just powers from the consent of the governed.” Section 
13 of the Nebraska Bill of Rights reads: “All courts 
shall be open, and every person, for any injury done him 
in his lands, goods, person, or reputation, shall have a 
‘remedy by due course of law and justice administered 
without denial or delay.” That part of article XIV 
of Amendments to the Constitution of the United States. 
which seems applicable to the instant case, reads: “No 
state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United 
States; nor shall any state deprive any person of life, 
liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal 
protection of the laws.” 

If a dentist may not take an apprentice inte his office 
with a view to getting the benefit of his labor, and with 
a view to instructing the apprentice, then both are denied 
liberty and property without due process of law. Nor 
do they receive the equal protection of the laws. A 
similar question has been before the supreme court of 
North Dakota, in the case of Malin v. La Moure County, 
27 N. Dak. 140, 50 L. R. A. n. s. 997. In that case they 
undertook to make proceedings in the courts so expensive 
as to be prohibitive. By a decision of the courts they were 
promptly opened to the public. 

The applicant in this case comes from Minnesota, where 
it is claimed by his counsel he had earned a diploma 
and was engaged in the practice of dentistry. He attacks 
the constitutionality of the whole act. He charges that 
it creates a trust or monopoly such as is denounced in 
subdivision 5, sec. 4017, Rev. St. 1913. It is a novelty 
to try a case on the merits and then to withdraw the 
answers and stand on a demurrer. 

It is objected that the plaintiff has availed himself of 
the remedy of injunction. I express no opinion about 
this, but I call attention to the fact that section 2815b, 
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of the act of 1915 (Laws 1915, ch. 50), amending and 
repealing certain sections of the act relating to the 
practice of dentistry, provides: “Whenever any person 
is found violating any of the provisions of this act, the 
state board of dental secretaries, or any citizen, may 
maintain an action in equity in the name of said state 
board of dental secretaries or said citizen, to perpetually 
enjvin said person from doing any of the acts above 
described.” It is suggestive that, if an injunction may 
be used on one side, it possibly might be used on the 
other side. It would seem that the act ought to be still 
further amended and more objectionable sections cut out. 

If the evidence taken in the district court and certi- 
fied to us in the bill of exceptions may properly be con- 
sidered here then it would seem that the applicant ought 
to be admitted to practice dentistry. He seems to have 
attended a dental school, to have stood well in his examin- 
ations, and to have done much dental work, and is prob- 
ably an efficient workman, but I am not certain that he 
has ever had a license. In any event it appears to the 
writer that the district court erred in failing to overrule 
the demurrers of the defendants to plaintifi’s petition. 


Frank E. CLARK ET AL., TRUSTEES, APPELLEES, v. WIL- 
LIAM W. Birge, TRUSTER, ET AL., APPELLANTS. 


Fitep Fesruary 5, 1917. No. 19158. 


1. Mortgages: ForecLosurE: Sate. Where a decree of foreclosure 
contains no direction to the officer charged with its execution touch- 
ing the appraisement and sale of the mortgaged property, and the 
property is contiguous, and was mortgaged as a single tract, its 
appraisal and sale as such will not be disturbed, in the absence of a 
showing of prejudice to the complaining party. 

APPRAISAL: REvIEW. “A finding of the court, on 

the objection that the appraisement of property sold at judicial 

sale is too low, based on a conflict of evidence, will not be dis- 
turbed or reviewed, unless the evidence clearly shows that there 

was fraud in the appraisement.” Andrews v. Lindley, 63 Neb. 692. 

100 Neb.—49 
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AppEAL from the district court for Lin.vin county: 
HANSON M. Grimes, JupGe. Affirmed. 


Wilcor & Halligan, for appellants. 


Stout, Rose & Wells, Hoagland & Hoagland and W. H. 
De France, contra. 


Morrissey, ©. J. 

The district court for Lincoln county entered a decree 
of foreclosure and directed the sale of the mortgaged 
premises, consisting of 1,124 acres. The decree was 
silent as to whether the property should be appraised 
and sold in separate tracts or en masse. It was ap- 
praised as one tract for the sum of $20,000. Objections 
to the appraisal were filed alleging that the lands were 
fraudulently appraised much below their actual value, 
and that the appraisal ought to have been by government 
subdivisions of 160 acres or less. The objections were 
overruled, and the tract was sold to the plaintiffs for 
$30,000, a sum a little less than the amount due on the 
decree. 

Defendants have appealed on substantially the same 
grounds set out in their objections. The lands are con- 
tiguous and were mortgaged as a single tract. The 
record is not specific, but we infer that the property had 
been used as a single tract. 

In Laughlin v. Schuyler, 1 Neb. 409, it is held: “Each 
lot or parcel of ground must be appraised and sold 
separately, or the sale will be set aside.” But in Kane 
v. Jonasen, 55 Neb. 757, it is pointed out that there 
are exceptions to this general rule, and the court held: 
“Where a decree of foreclosure contains no direction 
to the officer charged with its execution touching the 
appraisement and sale of the mortgaged property, he is 
vested with a discretion in regard to the matter which 
will not be disturbed, in the absence of a showing of 
prejudice to the party complaining.” 


=I 
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“Where lands constituting one body are used as a 
single tract, ordinarily they may for judicial sale be 
appraised together.” Smith Bros. Lown & Trust Co. v. 
Weiss, 56 Neb. 210. 

In the instant case no prejudice to defendants is shown. 
A number of affidavits are filed setting out that the 
mortgagees were the only bidders at the sale, and that, 
had the tract been sold in parcels, other parties might 
have bid. But defendants do not undertake to show 
that the entire property would have brought more money 
if sold in parcels than it brought when sold en masse. 
The fact that the property was mortgaged as a single 
tract and kept and used in that way for a great many 
years may indicate that it sold to better advantage as 
a single tract than if divided into many parcels. 

As to the assignment that the property was appraised 
too low, the sheriff and his appraisers fixed the value 
at $20,000, but the plaintiffs evidently realized that this 
property was all they could get in payment of their liens, 
and bid $30,000. Thus it will be seen that defendants 
have not been prejudiced by the appraisal, unless the value 
of the property exceeded $45,000. The valuation placed 
on the property varies all the way from $17.50 an acre 
to $60. One witness testified that he had had a wide 
experience in the land and loan business throughout 
central and western Nebraska. After giving a general 
description of the property, he placed its value at $31,000. 
Another witness, who has had several years experience 
in the real estate business at North Platte, placed the 
value at $35,000. One witness for defendant placed the 
value as high as $67,440, but the defendant himself 
placed it at $56,200. These estimates are irreconcilable, 
but when we take into consideration the fact that more 
than three years have elapsed since the decree was 
entered, and that defendants might have redeemed at 
any time by paying the amount due, we are constrained 
to believe that the defendant and his witnesses have greatly 
overestimated the value of the property. The trial 
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judge, who overruled the objections to the appraisement 
and confirmed the sale, has resided at North Platte, 
within 7% miles of this land, for more than 30 years, 
and has served on the district bench more than 21 years. 
He must, in the very nature of things, have a general 
knowledge of land values in his county, and with this 
knowledge, together with his acquaintance with the 
appraisers and witnesses, he overruled the objections 
and confirmed the sale. 

When all of the evidence on the question of value 
is fairly considered, it appears ‘that the objections to 
the appraisal and confirmation are not well taken. The 
judgment is 

AFFIRMED. 

Lerron and Ross, JJ., not sitting. 


SIEMON GOEMANN Y. STATE OF NEBRASKA. 


Fitep Fesruary 5, 1917. No. 19816. 


1. Criminal Law: TriaLt: SprciaL CounseL. It is not error for the 
trial court, at the request of the county attorney, to appoint special 
counsel to assist in the prosecution of a misdemeanor. 


: INSTRUCTION: REASONABLE Dovust. Instruction set out in 
the opinion held free from error. In so far as Burnett v. State, 86 
Neb. 11, is in conflict with this holding, it is overruled. 


: WITNESSES: CroSs-EXAMINATION: DiIscRETION. ‘“‘The scope 
of the cross-examination of a witness rests largely in the trial 
court, and its ruling will be upheld, unless an abuse of discretion 
is shown.” Peterson v. State, 63 Neb. 251. , 


Error to the district court for Wayne county: 
ANDREW R. OLESON, JUDGE. Affirmed. 


C. H. Hendrickson and J. A. Singhaus, for plaintiff in 
error. 


Willis EH. Reed, Attorney General, and Charles 8. Roe, 
contra. 


VoL. 100] JANUARY TERM, 1917. 773 


Goemann v. State. 


Morrissey, ©. J. 

Plaintiff prosecutes error from a conviction on an 
information charging him with selling liquor without a 
license. The county attorney filed a request in writing 
for the appointment of A. R. Davis, a member of the 
Wayne county bar, to assist in the prosecution. Defend- 
ant filed objections alleging that Davis was employed 
by private parties to help conduct the prosecution, that 
he had theretofore been engaged in numerous cases against 
the defendant, and that by reason thereof he was prej- 
udiced against the defendant, and would not conduct 
the prosecution in a fair and impartial manner. These 
objections were supported by an affidavit of the defend- 
ant in which he set out the cases wherein Mr. Davis 
had appeared as counsel against him. The county at- 
torney filed a counter showing admitting that Davis had 
appeared as counsel in the cases mentioned, but specifi- 
cally denying all other allegations. The statute does 
not forbid the employment of counsel by private parties 
to assist in the prosecution of misdemeanor cases, but 
in the instant case it is conclusively shown that Mr. 
Davis was not employed by private parties. The mere 
fact that he had appeared as counsel in other lawsuits 
in which Mr. Goemann was a party does not raise a 
presumption of personal malice, and the showing is 
sufficient to justify the court in finding that he was a 
proper and suitable party to assist in the conduct of the 
state’s case. Furthermore, an examination of the entire 
record fails to show any improper conduct on his part. 

The court gave the jury the following instruction: 
“The term ‘reasonable doubt’ used in these instructions 
is a term often used, probably pretty well understood, 
but not easily defined. It does not mean a mere possible 
doubt, because everything relating to human affairs 
and depending upon mortal evidence is open to some 
possible or imaginary doubt. It means some actual 
doubt having some reason for its basis. 
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“A reasonable doubt that entitles the defendant to an 
acquittal is a doubt reasonably arising from all the 
evidence, or the lack of evidence, or from a conflict 
in the evidence, in the case. 

“The proof is deemed to be beyond a reasonable doubt 
when the evidence is sufficient to impress your reason 
and understanding as ordinarily prudent men and leave 
your minds in that condition that you can say you feel 
an abiding conviction to a moral certainty of the truth of 
the charge made against this defendant.” 

The giving of this instruction is assigned as error. We 
fully agree with the trial judge that “the term ‘reason- 
able doubt?” is “pretty well understood, but not easily 
defined.” This court has often been called upon to 
pass on instructions undertaking to define the term. In 
Cowan wv. State, 22 Neb. 519, 525, an instruction which told 
the jury that a reasonable doubt is “a doubt for having 
which the jury can give a reason, based upon the ‘testi- 
mony,” was held to be erroneous. The question was 
again before the court in Carr y. State, 23 Neb. 749, and 
the court said: “It is error to charge a jury that it is 
a doubt for the having of which the juror can give a 
reason derived from the testimony.” In this opinion 
the holding in Cowan v. State is adhered to, but it is 
pointed out that the instruction in that case is not 
wholly without support. It is also said that the clause 
in the instruction requiring the reversal was one which 
required the jury to be able to give a reason for enter- 
taining the doubt. An instruction in Childs v. State, 
34 Neb. 236, differs in phraseology, but the holdings 
in Cowan v. State and Carr v. State were adhered to. 
In Whitney v. State, 58 Neb. 287, the court approved an 
instruction in the following language: “You are in- 
structed that a reasonable doubt is an actual, suhstantial 
doubt arising from the evidence, or want of evidence, 
in the case. That by reasonable doubt is not meant that 
the accused may possibly be innocent of the crime charged 
against him, but it means some actual doubt having 
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some reason for its basis, A reasonable doubt that en- 
titles to an acquittal is a doubt reasonably arising from 
all the evidence, or want of evidence, in this case. The 
proof is deemed to be beyond a reasonable doubt when 
the evidence is sufficient to impress the reason and 
understanding of ordinarily prudent men with a conyiction 
on which they would act in the most important concerns 
or affairs of life.” 

Some confusion has arisen owing to the decision in 
Burnett v. State, 86 Neb. 11. But this court has fre- 
quently refused to reverse a judgment of the district 
court solely on account of an instruction worded as in 
the case at bar. In so far as Burnett v. State is in 
conflict with this holding it is overruled. 

There are a number of other assignments directed 
against the rulings of the court on the cross-examination 
of witnesses for the state. ‘Fred Lerner was called as 
a witness, and testified that upon the date charged in 
the information he purchased a pint of whiskey from 
the defendant. On cross-examination defendant’s coun- 
sel asked him if he had not been arrested on a criminal 
charge the year before. Objection to this question was 
sustained, whereupon defendant’s counsel made the fol- 
lowing offer: “We offer to prove by the witness that 
he was arrested on a criminal charge in county court of 
Wayne county, Nebraska, during the year 1915, and was 
tried for the same offense before the county judge of 
Wayne county, Nebraska.” Objection was sustained 
‘to this offer. It is argued that the evidence was offered 
for the purpose of testing the credibility of the witness. 
The offer does not undertake to show that the witness 
was convicted. An arrest and trial without a conviction 
could not discredit him before the jury or affect his 
credibility. Arthur O’Connell, another witness for the 
state, testified that he, together with the witness Lerner, 
and two others, drove to defendant’s livery stable in an 
automobile; that Lerner went into the barn, but soon 
returned, and had with him a pint of whiskey, that he 
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offered witness a drink from the bottle, which witness 
refused. On cross-examination defendant’s counsel 
undertook to show that Lerner at other times and places 
had offered O’Connell whiskey, and that Lerner kept 
whiskey in Goemann’s livery barn. To these questions 
objection was made and the evidence excluded. 

The scope of the cross-examination of a witness rests 
largely within the discretion of the trial court. Ordi- 
narily it is better to permit considerable latitude. But 
the matters sought to be elicited on cross-examination 
were outside the scope of the witness’ testimony in chief, 
and if proper and material in behalf of defendant they 
might have been shown in defendant’s case in chief. 

There is a further assignment that the court excluded 
evidence calculated to impeach the witness Lerner. This 
impeachment was directed to an immaterial matter that 
was drawn out on his cross-examination, and the evidence 
was properly excluded. 

“The cross-examination of a witness should be re- 
stricted to the facts and circumstances drawn out on 
his direct examination. If it is desired to examine the 
witness upon other matters, the party desiring such 
examination must make the witness his own, and call 
him as such.” Davis v. Neligh, T Neb. 84. 

Finally, it is insisted that the evidence does not sus- 
tain the verdict. We have read the entire record, but 
it would serve no useful purpose to set out the evidence 
at length. The story told by the state’s witnesses is 
sufficient to sustain the verdict, if true. It was denied 
by defendant, and he was corroborated in the main by 
another witness. All of these witnesses were residents 
of Wayne county. They were probably personally known 
to most of the jury. The jury heard them testify and saw 
fit to believe the witnesses for the state. The evidence 
would sustain a verdict either way. We cannot set our 
judgment up against that of the jury, and the judgment is 

AFFIRMED. 
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Hamer, J., dissenting. 

I am not quite able to agree with the majority opinion. 
The information charges that on or about the 18th day 
of September, 1915, in the city of Wayne, county of 
Wayne, and state of Nebraska, one Siemon Goemann 
unlawfully and feloniously sold to one Fred Lerner one 
pint of whiskey, and that at the time he sold the same 
he did not have a license to sell intoxicating liquors 
in said city or county. The same charge is made against 
Goemann for selling whiskey to Lerner on the 26th of 
September. “Bootlegging”’—that is, the selling of in- 
toxicating liquor without license—is -generaly regarded 
with much disfavor and as deserving of certain punish- 
ment. The plaintiff in error, Goemann, hereafter called 
the defendant, was fined $250 for selling the pint of 
whiskey mentioned in the first count. He was acquitted 
on the second charge. An offender charged with “boot- 
legging” is, in the eyes of the law, entitled to a fair trial. 
He should be tried just as fairly as if charged with a 
more serious infraction of the law. The rules of evidence 
are just the same as applied to all alleged violators of 
the law. It is not enough that the evidence is sufficient 
to raise a suspicion to the effect that the defendant is 
guilty. To justify a verdict of guilty the evidence should 
be strong enough to convince the reason of an impartial 
juror, after a consideration of all the facts and circum- 
stances pertaining to the case, and regardless of conse- 
quences. If the evidence fails to establish the guilt of 
the accused beyond a reasonable doubt, then he should 
be acquitted. Certain witnesses testified that the defend- 
ant was in sight, and that he did not go to the back of 
the barn, where Lerner says the transaction took place. 
It was for the jury to say whether they believed Lerner, 
or whether they believed the witnesses who testified for 
the defendant. All that the defendant is entitled to is a 
fair trial, and, if the evidence justifies his conviction, 
then he must pay the penalty. 
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If an improper instruction was given which was prej- 
udicial to the defendant, then he is entitled to a new 
trial. In the instant case the court has taken the oc- 
casion to justify an instruction that seems to be vicious 
in the extreme. The objectionable instruction, as it 
appears in the majority opinion, is divided into three 
paragraphs, a part of which we will present as we dis- 
cuss the instruction. In the first of these paragraphs 
it is said: “It (a reasonable doubt) does not mean a 
mere possible doubt, because everything relating to 
human affairs and depending upon mortal evidence is 
open to some possible or imaginary doubt. It means 
some actual doubt having some reason for its basis.” 
This was telling the jury that before they could acquit 
the accused they must give “some reason” for such ac- 
quittal. So far as this part of this instruction is con- 
cerned, there might be all sorts of doubts in the mind of 
the juror as to the guilt of the accused, and reasoning 
the best he might, and closely analyzing the evidence, he 
might be uncertain of the guilt of the accused, but this 
part of the instruction compels the juror to give a rea- 
son. He is required to explain why he dares to doubt. 
It was never intended that the juror should be placed 
by the court in such a position that he would have to 
explain what he had done. 

It is next said: “A reasonable doubt that entitles the 
defendant to an acquittal is a doubt reasonably arising 
from all the evidence, or the lack of evidence, or from a 
conflict in the evidence, in the case.” 

- The burden of proof is upon the state, and, if the 
state fails to establish its case by sufficient proof, then 
it is the duty of the jury to acquit the defendant, and 
whether they can say that the doubt which they enter- 
tained reasonably arises from the evidence, or the lack of 
evidence, or from a conflict in the evidence, is immaterial. 
The question is whether the juror doubts the guilt of the 
accused. The juror is oftentimes a strong citizen with 
the clearest sort of perception concerning those things 
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with which he is familiar, but to load him up with a 
task like that contained in the second paragraph of this 
instruction is altogether too much. Besides, it is danger- 
ous, and that sort of a rule is likely to result in the 
conviction of a good man or a good woman. If this 
defendant is supposed to be a “bootlegger,” there may 
be a feeling, an unconscious feeling, that he is not en- 
titled to the same protection that other persons charged 
with violating the law may clearly be entitled to. But 
a bad rule established in this case is likely to be used 
against your best citizen when he is put on trial upon 
the charge of murder, although what he has done was 
done in self-defense. A bad rule once started out 
never loses its power to do harm. 

The instruction justified in the case at bar is not un- 
like an instruction given in Flege v. State, 93 Neb. 610. 
In that case the defendant was charged with murder. 
The obnoxious instruction reads: “And, if you believe 
the defendant not guilty, and that he did not shoot and 
kill the said Louise Flege, as alleged in the information, 
or in the event that the evidence introduced in the case 
is so evenly balanced that you cannot tell whether deé- 
fendant or some other person shot and killed the de- 
ceased, as alleged, then you should acquit the defendant, 
or if you entertain any reasonable doubt of the guilt of 
the accused of the crime charged in the information, 
then you should give the defendant the benefit of such 
doubt and acquit him.” 

Touching this instruction, this court said that the 
instruction was “objectionable in several particulars: 
First, if the jury believe the defendant not guilty, they 
should acquit; second, if they believe he did not shoot 
and kill the deceased, they should acquit him; third, 
if the evidence is evenly balanced, they should acquit; 
fourth, if they cannot tell whether defendant or some 
other person committed the crime, they should acquit; 
or, fifth, if they have any reasonable doubt of his guilt, 
they should acquit. We know of no rule of law that 
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requires the jury to ‘believe the defendant not guilty,’ 
or that he ‘did not shoot and kill’ the decedent before 
they could acquit.” In the instant case the jury are 
treated by the instruction given as if they were trying to 
shirk a duty. Oftentimes the jurors are fairly intelligent, 
and sometimes the learning which they possess is super- 
ior to that of the man who assumes to instruct them, 
although he may have had more training along a par- 
ticular line than they. There is also in the paragraph 
quoted the idea that the defendant is guilty. No court 
has any business to say that, even when the offense is so 
small as the sale of a pint of whiskey. 

In Bartels v. State, 91 Neb. 575, the defendant was 
charged with stealing a lot of chickens, 56 of them, I be- 
lieve. The trial court properly looked on this offense 
with great disfavor. He therefore charged the jury: 
“The rule which clothes every one accused of crime 
with the presumption of innocence, and imposes upon 
the ‘state the burden of establishing his guilt beyond a 
reasonable doubt, is not intended to aid any one who is 
in fact guilty to escape, but is a humane provision of 
the law intended, so far as human agencies can, to guard 
against the danger of an innocent person being unjustly 
punished. A doubt, to justify an acquittal, must be 
reasonable, and it must arise from a candid and im. 
partial investigation of all:the evidence in the case; and 
unless it is such that, were the same kind of a doubt 
interposed in the graver transactions of life, it would 
cause a reasonable and prudent man to hesitate and 
pause, it is insufficient to authorize a verdict of not 
guilty. If, after considering all the evidence, you can 
say you have an abiding conviction of the truth of the 
charge, you are satisfied beyond a reasonable doubt.” 

In that case Judge Sedgwick, delivering the opinion of 
the court, said: “If we consider that the witness Phillips 
was by his own testimony an accomplice in guilt, and 
that his evidence is wholly uncorroborated, it would seem 
probable that the jury by the eleventh instruction above 
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quoted were led to believe that there must be some 
special circumstances in the case ‘to justify an acquittal’ 
and ‘authorize a verdict of not guilty”” It will be 
noticed that the first sentence of the instruction last 
above quoted from treats the subject of reasonable doubt 
as if made for innocent persons alone, and not intended 
to let the guilty escape. There is also in it the same 
theory that the jury are not at liberty to render a ver- 
dict of acquittal unless they “justify” themselves. 

In Burnett v. State, 86 Neb. 11, this court seems to 
have condemned the following instruction: “A reasonable 
doubt, as used in these instructions, to justify an ac- 
quitial, must be a reasonable one arising from a candid 
and impartial investigation of all of the evidence in 
the case. A doubt produced by an.undue sensibility in 
the mind of any juror in view of: the consequences of 
his verdict is not a reasonable doubt, and the juror is 
not allowed to create sdurces or materials of doubt by 
resorting to trivial or fanciful suspicions and remote 
conjectures as to a possible state of facts differing from 
those established by the evidence. You are not at liberty 
to disbelieve as jurors if, free from all the evidence, you 
believe as men. Your oath imposes on you no obligation 
to doubt where no doubt would exist if no oath had been 
administered. That by reasonable doubt is not meant that 
the accused may possibly be innocent of the crime charged 
against him, but it means some actual doubt having 
some reason for its basis. A reasonable doubt that en- 
titles to an acquittal is a doubt reasonably arising from 
all the evidence or want of evidence, in this case. The 
proof is deemed to be beyond a reasonable doubt when 
the evidence is sufficient to impress the reason and under- 
standing of ordinarily prudent men with a conviction 
on which they would act in the most important concerns 
and affairs of life.” 

The opinion in that case was prepared by Judge 
Barnes. There was only one dissent. The judgment 
of the court below was reversed. While the instruction 
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in that case is different from the very obnoxious instruc- 
_ tion in this case, there is some similarity. The similar- 
ity is in the language which holds the jury up as if it 
were guilty and likely to go wrong, and that a court, 
because it was a court, had a right to talk to the jurors 
as if it possessed the sum total of human virtues, I 
hope that the syllabus in this case, which seems to justify 
the use of the instruction in the Burnett case, may be 
overruled at once. We cannot afford to use any part of 
the instruction used in Chicago to hang the anarchists. 
Spies v. People, 122 Ill. 1. Although the opinion in 
the foregoing case was filed only 30 years ago, it is as 
much a historical relic in several states as the hanging 
of innocent women at Salem, Massachusetts, on the 
charge of witchcraft. Of course, the judges in the witch- 
craft cases were no more to blame than their neighbors. 
The instructions in the Spies case were: 

“(12) The court instructs the jury, as a matter of 
law, that in considering the case the jury are not to go 
beyond the evidence to hunt up doubts, nor must they 
entertain such doubts as are merely chimerical or con- 
jectural. A doubt, to justify an acquittal, must be reason- 
able, and it must arise from a candid and impartial 
investigation of all the evidence in the case; and unless 
it is such that, were the same kind of doubt interposed 
in the graver transactions of life, it would cause a reason- 
able and prudent man to hesitate and pause, it is insuffi- 
cient to authorize a verdict of not guilty: If, after 
considering all the evidence, you can say you have ar 
abiding conviction of the truth of the charge, you are 
satisfied beyond a reasonable doubt. 

“(13) The court further instructs the jury, as a mat- 
ter of law, that the doubt which the juror is allowed to 
retain in his own mind, and under the influence of which 
he should frame a verdict of not guilty, must always 
be a reasonable one. A doubt produced*by undue sensi- 
bility in the mind of any juror, in view of the conse- 
quences of his verdict, is not a reasonable doubt, and a 
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juror is not allowed to create sources or materials of 
doubt by resorting to trivial and fanciful suppositions 
and remote conjectures as to possible states of fact dif- 
fering from that established by the evidence. You are not 
at liberty to disbelieve as jurors, if, from the evidence, 
you believe as men. Your oath imposes on you no obli- 
gation to doubt, where no doubt would exist if no oath 
had been administered.” , 

The foregoing instructions were the outgrowth of a 
state of war in Chicago, and they were no doubt intended 
and constructed to secure the conviction and execution 
of the anarchists on trial. We have no state of war in 
Nebraska, and these instructions should not be followed. 

It is an invasion of the province of the jury in a crim- 
inal case when the court lectures the jury and gives it 
to understand that it must render a verdict in a particu- 
lar way. The jurors are there for the purpose of exer- 
cising their best judgment, and a court has no business 
to attempt to crowd them out of the exercise of their 
peculiar functions. It is also very objectionable when 
the court indicates that it has any opinion touching the 
merits of a criminal case. We all know how ready the 
jurors are to catch the words of the trial court and to 
be controlled by them. 


FRED PIERSON, APPELLANT, v. Davip A. LAWLER ET AL., 
APPELLEES. 


FIvep Frepruary 5, 1917. No. 19029. 


4. Aliens: RicHt to INHERIT. Under a treaty removing the statutory 
disqualification of a nonresident alien to inherit land in Nebraska 
and providing that he “shall be allowed a term of three years in 
which to sell the same, this term to be reasonably prolonged if 
circumstances render it necessary,” the disqualifying statute is 
suspended, but if the alien fails to sell the land within the pre- 
scribed period the title vests in those to whom it would have de 
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scended in absence of a treaty. Rev. St. 1913, sec. 6273; 31 U. S. 
St. at Large, art. I, p. 1939. 


Under a treaty suspending the statute disquali- 
fying a nonresident alien from inheriting land in Nebraska and 
providing that he ‘‘shall be allowed a term of three years in which 
to sell the same, this term to be reasonably prolonged if circum- 
stances render it necessary,” it is a question for the judiciary 
whether the circumstances were such as to prolong the prescribed 
period. 31 U.S. St. at Large, art. I, p. 1939. 


AppeaL from the district court for Keith county: 
Hanson M. Grimes, Jupcr. Affirmed as modified. 


J. G. Beeler, for appellant. 
Hoagland & Hoagland, contra. 


Rose, J. 

This is an action to partition the northwest quarter 
of section 34, township 13, range 35 west, in Keith 
county. The case was presented to the trial court on - 
controverted issues relating to title and to the respective 
shares of the owners. When the land belonged to 
Josiah Weir, he died intestate September 20, 1901, leav- 
ing as his only heirs a brother, John C. Weir, and two 
sisters, Grace Beveridge and Mary Young, the latter 
being an alien residing in Scotland. Grace Beveridge 
died in September, 1906, leaving as her only heirs nine 
children. Through conveyances from John C. Weir, 
Mary Young and three Beveridge heirs, plaintiff claims 
an undivided seven-ninths of the land. Defendant, David 
A. Lawler, concedes that plaintiff owns the interests 
of three Beveridge heirs, but, subject thereto, claims 
title to the land through foreclosure of a mortgage, a 
decree quieting title, and conveyances from six Beveridge 
heirs. From a decree confirming in defendant David A. 
Lawler an undivided eight-ninths, plaintiff has appealed. 

At the time of Josiah Weir’s death the land was in- 
cumbered: by a mortgage. The Farm Land Company, as 
holder of the mortgage, commenced a foreclosure suit 
February 23, 1903, making Grace Beveridge, Mary Young 
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and John C. Weir defendants; summons being served 
upon the latter, but not upon the other two. A decree 
of foreclosure and an order of sale followed. In the 
publication of the notice of sale, in the appraisa], in the 
sale, and in the sheriff’s report of the sale, the land 
was described as the northeast quarter instead of the 
northwest quarter. The sale was confirmed by the dis- 
trict court, and the sheriff executed and delivercd to the 
Farm Land Company, as purchaser, a deed correctly 
describing the mortgaged premises. In 1908 the Farm 
Land Company commenced a suit to quiet its title and 
brought into court as de’endants John C. Weir, Mary 
Young and the Beveridge heirs. John C. Weir employed 
an attorney to make a defense for all of the defendants. 
After issues were joined by the pleadings the trial court, 
upon a stipulation by counsel, entered a decree quieting 
in the Farm Land.Company title to an undivided one- 
half and in the Beveridge heirs title to an undivided 
one-half. The stipulation recited that Mary Young was 
a subject of Great Britain residing in Scotland, and pro- 
vided further: “That the said Mary Young was inca- 
pable of inheriting any interest in said real estate, and 
that the said John C. Weir and the said Grace Beveridge 
each succeeded to an undivided one-half of said land.” 
The interest acquired by the Farm Land Company was 
subsequently sold to defendant David A. Lawler, who 
purchased also the interests of six Beveridge heirs. 

It is contended that the errer in the description of 
the mortgaged land invalidated the sheriff’s sale, that 
the interest of John C. Weir was not foreclosed, and that 
plaintiff acquired it by purchase. The determination of 
the question thus raised is not necessary to a decision, 
since it is conclusively established by the decree in the 
suit to quiet title that John C. Weir had no interest in 
the land. He had been fully informed of the action 
his attorney would take in entering into the stipulation 
and he acquiesced therein. It follows that he is bound 
by the decree, that he did not thereafter have any interest 


in the land, and that he conveyed nothing to plaintiff. 
100 Neb.—50 
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The principal question presented by the appeal re- 
lates to the rights of Mary Young, from whom plaintiff 
precured a quitelaim deed. It is argued that, under a 
treaty between the United States and Great Britain, 
she inherited one-third of the land of her deceased 
brother, and that the decree barring her inheritance in 
the suit to quiet title is void as to her for the reason 
that it was based on an unauthorized stipulation. The 
treaty upon which plaintiff relies provided: 

“Where, on the death of any person holding real 
property (or. property not personal), within the ter- 
vitories of one of the contracting parties, such real 
property would, by the laws of the land, pass to a citizen 
or subject of the other, were he not disqualified by the 
laws of the country where such real property is situated, 
such citizen or subject shall be allowed a term of three 
years in which to sell the same, this term to be reasonably 
prolonged if circumstances render it necessary, and to 
withdraw the proceeds thereof, without restraint or inter- 
ference, and exempt from any succession, probate or 
administrative duties or charges other than those which 
may be imposed in like cases upon the citizens or sub- 
jects of the country from which such proceeds may be 
drawn.” 31 U. S. St. at Large, art. I, p. 1939. 

In the absence of a treaty, the inheritance of land by 
a nonresident alien would be defeated by a statute of 
Nebraska. Rev. St. 1913, sec. 6273. The nature of the 
interest acquired by a nonresident alien under the terms 
of the treaty and the descent of title are subjects which 
have been explained as follows: 

“There is much discussion in the cases as to the nature 
of the title which nonresident aliens held under the terms 
of this treaty. Some authorities denominate it a base 
or qualified fee, and others as a terminable fee. The 
terminology is not of controlling importance. That the 
right to sell carried with it the ownership as a necessary 
incident to the power of sale is held by all the authorities. 
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That such ownership was something less than a fee simple 
absolute is also quite beyond discussion. That the re- 
mainder of such title vested in the resident heirs, and 
that such remainder drew the full fee-simple title into 
such resident heirs upon failure of the condition upon 
which the nonresident aliens took their title, seems-to 
‘us clear. The authorities are quite uniform, also, in 
holding that, upon failure of the condition imposed 
by the treaty, the title of the nonresident alien would 
fail by operation of law. Under such circumstances 
the treaty furnishes no further impediment to the statute. 
It ceases, so to speak, to suspend the statute, and the 
full fee-simple title vests in the persons upon whom the 
statute undertook to cast it in the first instance. This 
is the net result in all the cases, although it’ may be 
reached by a different course of reasoning, and by the 
use of a varying terminology.” Ahrens v. Ahrens, 144 
Ta. 486. Wunderle v. Wunderle, 144 Ill. 40, 64-67. 

In this view of the law, Mary Young, notwithstanding 
the statute prohibiting a nonresident alien from inherit- 
ing land in Nebraska, acquired under the treaty the 
right to sell an undivided one-third of the land in con- 
troversy within three years, “this term to be reasonably 
prolonged if circumstances render it necessary.” Did 
she make the sale within that period? She attempted to 
sell her interest in the land May 8, 1912, more than 
eleven years after the death of her brother Josiah Weir. 
Plaintiff argues that the treaty is not self-executing, 
and that the right of sale continues until a time limit 
is set by the legislature—a step not taken by the law- 
makers. The time for exercising the right, however, is 
fixed by the treaty itself, and the necessity for prolonging 
the period is a question for the judiciary. Scharpf v. 
Schmidt, 172 Tl. 255. Do the circumstances require a . 
finding that the time should be prolonged more than 
eight years beyond the three-year period specified in 
the treaty? Plaintiff insists that climatic and financial 
conditions and clouds on the title made the land unsalable 
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and justified the delay. In the light of the evidence 
this position seems to be untenable. While there is 
evidence tending to show that the land was unsalable in 
1903 and 1904, it is not shown that the same conditions 
prevailed from 1905 to 1908 or that Mary Young attempt- 
ed to make a sale prior to 1912. The record of the fore- 
closure fails to show service of process upon Mary .Young, | 
the nonresident alien. As to her the decree of foreclosure 
was void on its face. Notwithstanding the decree in 
the suit to quiet title she found a purchaser. Circum- 
stances showing a necessity for prolonging the period a 
sufficient length of time to uphold the conveyance from 
Mary Young to plaintiff are not proved. She in fact 
lost her interest in the land before the suit to quiet title 
was instituted. It follows that defendant David A. 
Lawler acquired from the Farm Land Company an un- 
divided three-sixths and from six Beveridge heirs an 
undivided two-sixths, making in all an undivided five- 
sixths of the land in controversy. An undivided one- 
sixth was acquired by plaintiff from three Beveridge 
heirs. The judgment of the district court is modified to 
confirm the shares in the manner indicated, and as thus 
modified it is affirmed. ' 
MODIFIED AND AFFIRMED. 
Lerton, J., not sitting. 


STATE, EX REL. E. H. LUTT ET AL., APPELLEES, v. RAYMOND 
TOWNSHIP ET AL., APPELLEES; 
CHRIS JOHNSON, APPELLANT. 


Fitep Frpsruary 5, 1917. No. 19140. 


Highways: Deptcation: Act or Concress. The act of the Congress of 
March 2, 1889, which “reserved public highways four rods wide 
around every section of land allotted, or opened to settlement,” 
in the Sioux Indian reservation, amounted to a grant or a dedi- 
cation for highway purposes. 25 U. S. St. at Large, ch. 405, sec. 
21, p. 897. 
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APPEAL from the district court for Knox county: 
ANSON A. WELCH, JuDGE. A/irmed. 


W. A. Meserve, for appellant. 
M. F. Harrington and E. A. Houston, contra. 


Rose, J. 

This is an appeal from an order allowing a peremptory 
writ of mandamus commanding Chris Johnson, as road 
overseer of Raymond township in Knox county, to open 
a public highway four rods wide on a section line in 
what was a part of the Sioux Indian reservation which 
was allotted to Indians and opened to settlement by the 
act of Congress of March 2, 1889. 25 U. S. St. at Large, 
ch. 405, p. 888. The act provides: ‘There shall be 
reserved public highways four rods wide around every 
section of land allotted, or opened to settlement by this 
act, the section lines being the center of said highways; 
but no deduction shall be made in the amount to be 
paid for each quarter-section of land by reason of such 
reservation. But if the said highway shall be vacated 
by any competent authority the title to the respective 
strips shall inure to the then owner of the tract of which 
it formed a part by the original survey.” 25 U.S. St. 
at Large, ch. 405, sec. 21, p. 897. 

Most of the lands along the highway in controversy 
are Indian allotments, the title to which is being held 
by the United States as trustee for the allottees. 

Respondent contends that the Congress did not grant 
or dedicate land for highways on Indian allotments, and 
that the word “reserved,” in the connection in which 
it is used in the statute, means that the United States 
retained the title to land intended for highway purposes. 
The Congress “reserved” a piece of land “four rods wide 
around every section of land allotted, or opened to set- 
tlement.” The word “reserved” should be construed in 
connection with the context and the obvious purpose of 
the legislation. The object was to permit Indians to 
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hold allotted lands in severalty and to open the remainder 
of the reservation to settlers under the homestead laws. 
For these purposes highways were necessary. Tt was the 
intention of the lawmakers to allow allotted lands and 
homesteads to pass in due time from the control of the 
Congress to private individuals. It was not the inten- 
tion to retain a narrow piece of land around each sec- 
tion. This is shown by the act itself, which declares: 
“But if the said highway shall be vacated by any com- 
petent authority the title to the respective strips shall 
inure to the then owner of the tract of which it formed 
a part by the original survey.” 25 U. 8S. St. at Large, 
ch, 405, sec. 21, p. 897. 

It is also contended that, under a later act, a high- 
way over allotted land in an Indian reservation cannot 
be opened without the consent of the secretary of the 
interior, and that his consent was not procured. The 
new legislation is found in ‘the act of March 3, 1901, 
and provides: “The secretary of the interior is hereby 
authorized to grant permission, upon compliance with 
such requirements as he may deem necessary, to the 
proper state or local authorities for the opening and 
establishment of public highways, in accordance with the 
laws of the state or territory in which the lands are 
situated, through any Indian reservation or through 
any lands which have been allotted in severalty to any 
individual Indians under any laws or treaties but which 
have not been conveyed to the allottees with full power of 
alienation.” 31 U.S. St. at Large, ch. 832, sec. 4, p. 1084. 

The enactments do not contain contradictory or in- 
consistent provisions. The act of 1889 contains a special 
provision relating to highways in the Sioux Indian reser- 
vation. The act of 1901 is a general one and does not in 
direct terms or by implication amend or repeal the for- 
mer law. Both may be enforced as enacted. Jackson 
v. Washington County, 34 Neb. 680; State v. Clarke, 98 
Neb. 566. 
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Respondent contends further that there has been no 
proper acceptance of the highway. The grant or dedi- 
cation by the Congress respects the public policy of 
Nebraska as declared by an act providing that “the sec- 
tion lines are hereby declared to be public roads in each 
county,” and that “the county board may, whenever the 
public good requires it, open such roads.” Rey. St. 1918, 
sec. 2899. The county board of Knox county, July 16, 
1908, made an order for the establishment of the highway 
in controversy. Acceptance of the grant or dedication 
is shown. 

Notice to file claims for damages was given, but no 
claims were filed. The necessity of making provision 
for the payment of damages as a condition of opening 
the highway is therefore not determined. 

The peremptory writ was properly allowed. 

AFFIRMED. 


In rE Estates oF SWAN JOHNSON. 
ANNA LOVISA JOHNSON ET AL., APPELLEES, v. ALBERT 
JOHNSON ET AL., API’ELLANTS. 


Fivep Fepruary 5, 1917. No. 18741. 


1. Witnesses: Cross-EXAMINATION. In a contest of a will on the 
ground of undue influence, if a proponent of the will, who is a bene- 
ficiary thereunder, is alleged by the contestants to have used undue 
influence to obtain the execution of a will favorable to himself, 
and becomes a witness in his own behalf and contradicts evidence 
of circumstances tending to prove undue influence on his part, the 
court should allow a free and complete cross-examination of the 
witness as to his conduct toward the testator prior to and in con- 
nection with the making of the will. 

2. Wills: Contest: Unpur INFLUENCE: EvipENce. If the proposed will 
recites a reason for disinheriting a son who is contesting the will 
on the ground of undue influence by those who are beneficiaries 
therein, it is competent, in connéction with other evidence tending 
to show such undue influence, to prove that no such reason in fact 
existed. . “+ - = 
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3. Trial: OrrER or Proor. When a question is asked that does not 
“indicate to the trial court the relevancy of the testimony,” it is 
not error to exclude the testimony, unless the party propounding the 
question informs the trial court as to the relevancy of the testimony, 
and an offer of proof will enable the trial court to determine 
whether the evidence is competent. When the condition of the 
record and the form of the question itself show that it is relevant 
and competent, no offer of proof is necessary. The many decisions 
of this court in regard to requiring an offer of proof should be so 
understood. 


4. Wills: Contest. Every one is entitled to the control of his prop- 
erty while living, and by will to direct its use after his death. 
The trial of a proposed will is to determine whether it is in fact 
the will of the decedent rather than the will of interested parties 
who have procured its execution by undue influence. 


Unpur INFLUENCE: Evipence. Evidence of state- 
ments of the decedent, not made at the time of executing the will, 
are generally held incompetent as substantive proof of undue in- 
fluence, but such statenients are received in evidence if they tend 
to prove the condition of mind of the decedent as to his unbiased 
inclination in the disposition of his property, and are not other- 
wise objectionable. 

6. : i : Instructions. It is not in all cases true 
that “influence that amounts to undue influence must be such as 
to compel, overpower, and coerce one to do something which he 
does not want to do.” Under the circumstances in this case it 
was error to so instruct the jury. 


. If undue influence is established 
by a preponderance of the evidence, the proposed will must be re- 
jected. An instruction which tells the jury that unless they are 
convinced thereby they cannot reject the will is not accurate, 
and under some circumstances may be prejudicial. 


: APPEAL: TRIAL DE Novo, Upon appeal to the dis- 
trict court from the judgment of the county court admitting a 
proposed will to probate, the district court tries all questions de 
novo. That court must determine whether the proposed will has 
been altered and the consequences of such alteration, if any. 


APPEAL from the district court for Kearney county: 
Harry 8. Duncan, JupGE. Reversed. 


Broun, Baxter & Van Dusen, Lewis C. Paulson and 
Thomas F. Hamer, for appellants, 


Hague & Anderbcry, contra. 
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SEDGWICK, J. 

The proposed will of Swan Johnson, deceased, was 
contested in the county court of Kearney county and 
there admitted- to probate. Upon appeal to the district 
court for that county the probate of the will was sus- 
tained, and the contestants have appealed to this court. 

The deceased was a retired farmer, living at the time 
of his decease at Axtell, in Kearney county, and he died 
about the 29th day of September, 1912. He left surviv- 
ing him his wife, one of the proponents, Anna Lovisa 
and four sons, Edward H., Arthur G., Hardie L., and 
Albert Johnson, and one daughter Annie EK. Jacobson, 
and two children of a deceased son, and Charles F. John- 
son, a son of the decedent by a former wife. The decedent 
left property, real and personal, of value variously esti- 
mated from $36,000 to $50,000. This property consisted 
mainly of three farms of 160 acres each, and a house and 
lot in the town of Axtell. The proposed will devised 
the three farms, one to Edward H. Johnson, one to Arthur 
G. Johnson, and one to Hardie L. Johnson. To his wife 
he gave the town property, and a life interest in the 
three farms and all of his personal property. To his 
his daughter, Annie E. Jacobson, and his son, Albert 
Johnson, he gave each the sum of $3,600, and provided 
that these bequests should be paid by the devisees of the 
land, and that they should constitute a lien upon the land 
devised subject only to the lien of the widow’s life estate. 
The principal grounds of contest were that the deceased 
“was not possessed of sufficient mental capacity to make 
a valid will,” and “was not of sound mind and disposing 
memory,” and that the execution of the proposed will 
“was brought about through undue influence” by his 
wife and his sons, Edward H., Arthur G., and Hardie 
L. Johnson, and that the deceased at the time of exe- 
cuting the proposed will was laboring under delusions 
and mistakes in regard to the value of his property and 
in regard to “certain indebtedness which he believed 
to be due from his son, Charles F. Johnson,” with no such 
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indebtedness existing. It is now contended that the 
judgment of the district court is not supported by the 
evidence, and that the court erred in excluding evidence 
and in restricting the cross-examination of one of the 
proponents of the will. 

At the time of signing of the proposed will, Charles 
I*., the decedent’s son by his former wife, was nearly 
50 years of age, and was residing with his wife and 
children in Omaha. The decedent was about 70 years 
of age, and had been for several months suffering with 
a fatal disease, which caused him much suffering and 
caused his death a few weeks after the signing of the 
proposed will. The proponent, Edward,.was residing 
on one of the farms of the decedent, a few miles from 
the town of Axtell, where the decedent was residing, 
and on Sunday, the day before the propesed will was 
signed, he, with the other sons to whom the farms 
were devised, were at the home of their father and mother, 
and the next morning Edward took the decedent to a 
lawyer’s office, where the will was drawn and executed. 
There is evidence that Charles and Edward were not on 
friendly terms, and it is the theory of the contestants 
that Edward, with the assistance of his mother and the 
other substantial beneficiaries under the will, unduly 
influenced the decedent in executing the same. The 
proposed will states as the ‘reason for disinheriting 
Charles that “TI relinquish all right and cancel all in- 
debtedness from Charles F, Johnson to me. * * * 
The indebtedness due me from Charles F. Johnson con- 
stitutes notes and debts which I paid for him about 
twenty-four years ago in the principal sum of about 
seven hundred dollars no part of which he bas ever 
paid me.” There is evidence that when Charles was a 
young man his. father assisted him to obtain title to 
a piece of land, and that Charles occupied the land 
for some time and became indebted, the land being in- 
cumbered, and unable to finish paying for the land. It 
was thereupon arranged between Charles and his father, 
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at about the time mentioned in the foregoing quotations 
froni the will, that Charles should convey title to his 
father and his father pay the indebtedness. This was 
done, and the decedent occupied the land for about two 
years and paid off all the indebtedness, and then sold 
the land, realizing about $1,000 more than he had in- 
vested in the land and the indebtedness, so that the re- 
cital in the will of the reason for disinheriting Charles 
was entirely contrary to the fact. No other reason is 
shown, and the evidence is that the decedent visited 
Charles and his family at Omaha, and that Charles, 
shortly before the death of the decedent, was at the 
home of the decedent for some weeks and took care of 
his father, and that the relations between them were 
all that could be desired between father and son. The 
fatal disease with which the deceased was suffering 
was not of such a nature as to impair his mental facul- 
ties, but he had been a vigorous, active man, he had 
suffered for months, and fully realized that this disease 
and the suffering caused thereby would very soon end 
his life. Edward was then about 36 years of age, had 
not been living with his father for several years, but 
saw him frequently, and it would seem that their re- 
lations also were pleasant. The theory of the contestants 
is that, in this consultation of the family with the dying 
man on Sunday, the terms of the proposed will were 
arranged for him, and that he yielded to the dictation 
of his wife and her children, who caused to be repeated 
in his will the ungrounded reason for disinheriting 
Charles. lt was therefore very important to know the 
nature of that consultation and the matters discussed 
and the manner of discussing them. On the trial evi- 
dence had been introduced of hostilities on the part 
of Edward toward his half-brother Charles, and tending 
to show that Edward had at times remonstrated with 
his father against any assistance to Charles. Other 
circumstances appeared in the evidence that might be 
considered to indicate that Edward was much interested 
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in preventing his father from recognizing Charles as 
an object of his bounty. The theory of the contestants 
was that these circumstances, in connection with the 
fact of this family consultation so soon before the pro- 
posed will was executed, and the fact that Edward was 
preferred in the proposed will tended to prove that 
Edward had used undue influence with his father. To 
rebut this theory Edward was called as a witness by 
the proponents and was asked, “You have heard the 
testimony of Albert concerning statements made by 
you, or purporting to have been made by you, at your 
father’s home, upon various occasions?” and answered, 
“Yes, sir.” He was asked: “Q. Did you at any time or 
at any place protest to your father in reference to ex- 
tending credit to Albert? A. No, sir. Q. Or to Charley? 
A. No, sir. * * * Q. You heard Mrs. Vath’s testi- 
mony, did you not? A. Yes, sir. Q. State whether or 
not you stated that Albert and Charles were not to have 
anything, as testified to by her. A. No, sir; I never 
said so. Q. Did you at any time make such a state- 
ment? A. No, sir. Q. You heard the testimony of Mrs. 
Albert Johnson? A. Yes, sir. Q. You heard her state 
that you have said on several occasions that neither 
Albert nor Charles should have anything? A. I never 
said so. Q. Did you at any time or to any person make 
such statements? A. No, sir.” This evidence of Edward’s 
amounts to a denial that he had used influence with his 
father in regard to the disposition of his property. It 
was clearly relied upon for that purpose, and on the 
cross-examination he was asked, “Q. You are the Ed. 
Johnson who came with your father to Minden the day 
this will was drawn? A. Yes, sir. Q. What time in the 
day did you get here?” This question was objected to 
as improper cross-examination, the objection was sus- 
tained, and exception taken to the ruling. He was then 
questioned, and answered, as follows: “Q. How fre- 
quently did you visit at your father’s house during the 
last few months of his life? A. Whenever I would go 
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to town I would go down there and talk to him a few 
minutes; and we would go to church Sundays, and go 
there for dinner, and stay there a little while in the 
afternoon, and then go home. Q. Were you there on 
Sunday, the 2d of July? A. Yes, sir. Q. Was Arthur 
there? A. Yes, sir. Q. Was’ Hardie there? A. Yes, sir. 
Q. Was Albert there? A. No, sir. Q. Was Charley 
there? A. No, sir. Q. Was Mrs. Vath, the mother of 
Emil’s children, there? A. No, sir. Q. Was your mother 
there? A. Yes, sir. Q. Now, at that time did you make 
an arrangement with your father to come to Minden 
the next day?” This question was objected to as im- 
proper cross-examination, and the objection sustained, 
and the ruling excepted to. He was then asked, “At 
that time was the subject of the change of the will 
discussed?” to which a similar objection was sustained. 

It is contended that the contestants cannot now object 
to this ruling because no offer of proof was made, and 
the following is quoted from the decision of this court 
in Blondel v. Bolander, 80 Neb. 531: “In order to predi- 
cate error upon the rejection of testimony, the party com- 
plaining of its exclusion must have made an offer of what 
he expected to prove, which would indicate to the trial 
court the relevancy of the testimony, and, in the absence 
of such offer, the action of the court in rejecting the 
testimony will not be reviewed.” Many of the rules 
of evidence are necessarily precise and technical. The 
purpose of these rules is to elicit the truth, and not to 
set traps for the unwary. Wheu a question is asked 
that does not “indicate to the trial court the relevancy 
of the testimony,” it is not error to exclude the testimony, 
unless the party propounding the question informs the 
trial court as to the relevancy of the testimony, and an 
offer of proof, that is, a statement of the nature of 
the evidence sought by the question, will enable the 
trial court to determine whether the evidence is com- 
petent. This rule is sometimes, though rarely, enforced 
in cross-examination. When the condition of the rec- 
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ord and the form of the question itself shows that it 
is relevant and competent, no offer of proof is necessary. 
The many decisions of this court in regard to requiring 
an offer of proof should be so understood. 

In Isaac v. Halderman, 76 Neb. 823, it was said by 
COMMISSIONER Durrie: “No right of the citizen is more 
valued than the power to dispose of his property by will. 
No right is more solemnly assured to him by the law. 
Nor does it depend in any sense upon the judicious 
exercise of that right. It rarely happens that a man 
bequeaths his estate to the entire satisfaction of cither 
his family or friends. The law wisely secures equality 
of distribution where a man dies intestate, but the very 
object of a will is to produce inequality and to provide for 
the wants of the testator’s family, to protect those who 
are helpless, to reward those who have been affectionate, 
and to punish those who have been disobedient. * * #* 
He is entitled to the control of his property while living, . 
and by will to direct its use after his death, subject only 
to such restrictions as are imposed by law.” This, of 
course, is true if the document presented is in fact the 
will of the testator. The object of the trial is to ascer- 
tain whether it is his will, or is rather the will of those 
around him who seek to obtain the property for them- 
selves. 

When a man realizes that he is stricken with a fatal 
disease, a disease which causes excruciating suffering 
and must destroy his life in a short time, no matter how 
strong a man he may have been in health, he clings 
nervously to those of his relatives who may be around 
him. They represent to him all of the earthly support 
he has. If he alienates them, he must face the “King 
of Terrors” alone so far as things of earth with which he 
is familiar are concerned. And he is not always in a 
position to resist their influence. To take advantage of 
such a situation to have a brother unjustly disinherited 
is a fearful act, and yet it too often happens. The 
question then is whether the result is the will of the 
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deceased, or the will of those who surround him when 
the details are arranged. This question frequently 
places a difficult and embarrassing duty upon courts 
and juries. There can be no doubt that the testimony 
of Edward, offered in behalf of the proponents, was 
intended to rebut the conclusions indicated by the cir- 
cumstances in evidence, that he had assisted in so in- 
fluencing his father. There should have been the freest 
cross-examination in regard to the consultation on the 
Sunday preceding the execution of the proposed will, 
and the-conduct of this witness generally as indicating 
whether he had attempted to influence the father to 
disinherit Charles and the children of another son de- 
ceased. The trial court erred in refusing to allow such 
cross-exaniination. 

Albert Johnson, testifying for the contestants, was 
asked: “Q. On or about this time, Mr. Johnson, did you 
have any conversation with your father concerning the 
provisions of the will in so far as they related to your 
brother Charley? A. Yes, sir. Q. What was said at 
that conversation?’ This was objected to, and the 
objection sustained. The contestants then offered “to 
prove by this witness that at this conversation the 
father stated to the witness that he had always wanted 
to give Charles something, but that he was no longer 
his own boss, and had been prevented by the boys from 
doing so.” The objection was still sustained, and the 
contestants excepted to the ruling. Such evidence, it 
is almost universally held, is not competent as sub- 
stantive proof of undue influence; but, if the proponent 
had declared “that he had always wanted to give Charles 
something,” evidence of that fact was competent as 
tending to show the condition of his mind and feeling 
toward Charles, and that part of the evidence offered 
should have been allowed. 

The court also erred in striking out evidence as to 
the result of taking over Charles’ farm by his father. 
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The court instructed the jury that “influence that 
amounts to undue influence must be such as to compel, 
overpower, and coerce one to do something which he 
does not want to do,” and also that if they “find from a 
preponderance of the evidence that the proponents, 
Arthur G. Johnson, Ed, H. Johnson, Hardie L. Johnson, 
and Anna Lovisa Johnson, or some of them, exercised 
such influence over him at the time of signing the will 
that he was forced, coerced, and compelled against his 
will and against his judgment, * * * then and in 
that event said will would be executed under undue 
influence.” This language was substantially repeated 
in other instructions. Under some circumstances, if 
it was contended that the testator had been threatened 
with bodily’ injury and through fear of such physical 
injury had been compelled to execute the will, then 
such language as this might be appropriate in the instruc- 
tions to the jury. It was decided by the supreme court 
of Alabama that, where the principal legatee had occupied 
a confidential relation to testator, the burden is on him 
to show the absence of the exercise of undue influence. 
Moore v. Spier, 80 Ala. 129. When a party to be bene- 
fited by the will has the controlling influence in its 
formal execution, it is considered by the supreme court 
of Iewa to require close scrutiny and full explanation. 
In re Will of Donnely, 68 ta. 126. The decedent, know- 
ing that be was stricken with a fatal disease and that he 
could not live long, was surrounded by these four or 
five persons who are the beneficiaries under this proposed 
will, with whom he was living and upon whom he de- 
pended for support and consolation in his last hours, 
and under such circumstances it was not necessary that 
force, coercion, and compulsion should be used in order 
to amount to undue influence. 

It is complained that the court instructed the jury 
that, unless they were convinced by a preponderance 
of the evidence that there was undue influence, they 
could not reject the will on that ground. There is some 


Vou. 100] JANUARY TERM, 1917. - SOL 


Kriss v. Union P. R. Co. 


merit in this complaint. If there was a preponderance 
of the evidence of undue influence, it would be sufficient 
to establish that fact, and the language of this instruc- 
tion might allow the jury to remain still unconvinced, 
although there was such preponderance of evidence. 
When it appears from other instructions given and from 
the mauner of the trial. that the jury were probably . 
misled by such an instruction, it will be held to be prej- 
udicial. 

It seems that the county court in admitting the pro- 
posed will to probate found that it had been altered 
since its execution. This was an appeal from that de- 
cision to the district court, and upon such appeal the 
district court tries all questions de novo. No question 
as to the alteration appears to have been submitted to 
the jury, and we are not referred to evidence in the rec- 
ord upon which the court acted in admitting the pro- 
posed will in evidence. This matter is not made very 
plain in the briefs, and it is difficult to tell what are the 
contentions of the parties in that regard. 

For the reasons stated, the judgment of the district 
court is reversed and the cause remanded for further 
proceedings in that court. 

: REVERSED. 

Lerron, Ross and Hamer, JJ., not sitting. 


ELIZABETH L. Kriss, ADMINISTRATRIX, APPELLEE, v. UNION 
Paciric RAILROAD COMPANY, APPELLANT, 


Firep Fesruary 5, 1917. No. 19065. 


1. Appeal: ARGUMENT oF CoUNSEL: FAILURE TO OBsEcT. The general 
rule is that counsel cannot remain quiet and seemingly acquiesce 
in remarks of opposing counsel in his argument to the jury, and 
after verdict obtain a reversal because of matters not objected to 
at the time. 

29. New Trial: ARGUMENT oF COUNSEL: FAILURE To OBJECT. When 
counsel in his argument to the jury assumes that prior remarks 
100 Neb.—51 
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of opposing counsel justify and make necessary the reply which he 
is making thereto, opposing counsel may by objection take the 
ruling and instructions of the court thereon. If he makes no ob- 
jection and appears to acquiesce in the assumption of counsel, he 
will not after verdict ordinarily be granted a new trial because 
of alleged impropriety of his opponent’s argument. 

3. Stipulations: WiTHpRAwAL. When in the course of a jury trial 
the parties agree upon two stipulations, one of which tends to in- 
crease the amount of the plaintiff's claim and the other tends to 
diminish it, neither party should be allowed, after the cause has 
been submitted to the;jury upon such stipulations, to withdraw the 
stipulation against his interest and enforce the other. 

4. Trial: RerousaL or Instructions. When the trial court gives a gen- 
eral instruction upon:a matter involved in the issues, and a more 
specific instruction is requested, such request should fairly present 
the matter as it affects all parties to the litigation. If it fails 
to do so, to refuse the request will not be prejudicial error re- 
quiring a reversal, unless it appears from the entire record that 
the jury probably misunderstood the real issue for want of a more 
specific instruction. : 


5. Damages: Remitrirun. In an action for damages, the burden is 
upon the plaintiff to prove by a preponderance of the evidence each 
element of damage sustained. If it appears that the verdict in- 
cludes an item of damage not so proved, a remittitur will be re- 
quired. 


AppEAL from the district court for Douglas county: 
Grorce A. Day, JupGe. Affirmed on condition. 


Edson Rich and A. G. Ellick, for appellant. 
Sullivan, Rait & Thummel, contra, 


SEDGWICK, J. 

The plaintiff, as administratrix of the estate of her 
deceased husband, John J. Kriss, brought this action 
in the district court for Douglas county to recover 
damages for the alleged negligence of the defendant 
causing the death of the decedent. She recovered 
$18,137.16, and the defendant has appealed. 

The decedent lost his life in a collision of two of the 
trains of the defendant, and the defendant submitted 
the case to the jury, conceding its liability, and con- 
testing only the amount of the recovery. 
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The principal ground urged by the defendant for a 
reversal is the misconduct of the plaintiff’s attorney in 
his closing address to the jury. The plaintiff’s attorney, 
among other things, urges that his remarks complained 
of were induced by the prior remarks to the jury by the 
defendant’s attorney. These respective attorneys are, 
and long have been, among the leading and influential 
members of the bar of this state, and, from the view 
that we take of this record, we are fortunate in not 
being required to comment upon the propriety of the 
language complained of. The address to the jury of the 
defendant’s attorney is not in the record; but the plain- 
tiff’s attorney insists that the character of his address 
sufficiently indicates the conditions which he was re- 
quired to meet as brought on by the defendant’s attorney. 
No objections were made to the remarks complained 
of, and no rulings of the court were asked thereon by 
the defendant’s attorney. Under ordinary circumstances, 
the general rule is that counsel cannot remain quiet 
and seemingly approve of what is being done, or at 
least to acquiesce in it, and afterwards obtain a reversal 
of the case because of matters not objected to at the 
time. The exception to this rule in cases of this kind 
is well stated by Suntivan, J., in Chicago, B. € Q. R. Co. 
v. Kellogg, 55 Neb. 748: “We do not, however, wish to 
be understood as holding that a rebuke from the court, or 
even a complete retraction by the offending counsel, is 
in all cases of this kind a sovereign remedy. If the trans- 
gression be flagrant—if the offensive remark has stricken 
deep, and is of such a character that neither rebuke nor 
retraction can entirely destroy its sinister influence—a 
new trial should be promptly awarded, regardless of 
the want of an objection and exception.” The address. 
of plaintiff’s attorney to the jury is quoted at length in 
the record, and it appears that he continually assumed, 
at least in this address, that the condition of the record 
and the prior remarks of the defendant’s attorney justi- 
fied the language which he was using. If a seasonable 
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objection had been interposed to these remarks, this ques- 
tion of justification in using them would necessarily 
have been presented to the court, and the decision there- 
on of the learned judge who tried this case would have 
carried great weight with this court, and the determina- 
tion of the trial court as to the rights of the respective 
counsel and the propriety of the remarks complained of 
would, without doubt, have been regarded and complied 
with by all counsel] interested in the case. We think 
that without regard to the general character of these 
remarks, which appear to have run through the entire 
address, the defendant is not now in a position. to ask 
for a reversal of the judgment on these grounds. 

The question whether the judgment is excessive re- 
mains to be considered. The defendant contends that the 
damages allowed by the jury were augmented by an 
error of the court in an instruction to the jury. The court 
prepared instruction No. 11 to be given to the jury, in 
which he told the jury: “To enable you to better under- 
stand the method of arriving at the present worth of a 
given sum, the court gives you an illustration by way of 
example: If it was desired to find what the present 
worth of $100 due in one year on the basis of money 
being worth 54% per cent. (the amount agreed on by the 
parties for the purposes of this case), you would divide 
$100 by $1.055, that being the interest on $1 for one 
year plus the $1. The result of such division would be 
$94.78 plus, which is the present value of $100 due in 
one year. If $100 is due in two years, on the basis of 
51% per cent. the present worth would be found by divid- 
ing $100 by $1.11; the $1.11 being the interest for two 
years plus the $1. For the period of three, or subsequent 
years, the present worth may be found by applying the 
same rule. The aggregate of these sums for the different 
periods would he the present worth.” The parties 
entered into a stipulation: “It is agreed that neither 
party will except to the formula as a basis upon which 
to figure the present worth as given by the court in 
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its instruction No. 11.” After the jury had considered 
the case for some time, they sent to the court an inquiry 
in writing: “Honorable Judge—Sir: Please give us, 
the jury in this case, the present value of $31,620, and 
oblige the jury. Ed Porter, Foreman. P. 8S. Life ex- 
pectancy 31 years at $85 per month. E. P.” It appears 
from the request for information submitted by the jury 
that- the jury had already determined the expectancy 
of the decedent, and the amount of his contribution to 
the support of the widow and her children. It was 
when the counsel attempted to estimate the present 
worth of the sum indicated by the jury upon the basis of 
the court’s instruction No, 11 that the question arose. 
Thereupon the defendant’s counsel asked to withdraw 
from the agreement not to except to instruction No. 
11 containing the formula, and asked for time to prepare 
a showing in support of the application, The court 
denied “the right to make any further showing at this 
time,” because the jury, after having. deliberated for 
some time, had agreed upon the facts necessary to a 
complete verdict, and had merely asked for instruction © 
as to the legal method of calculating the amount of the 
present worth. It was also stipulated by the parties: 
“That in figuring the present worth of a given sum to 
be paid in annual instalments in the future the jury may 
base their calculations upon the rate of 54% per cent.” 
The plaintiff’s counsel contends that the rate of interest 

at 5% per cent. is altogether too large, and that, if the 
stipulation in regard to the formula for computing the 
present worth was withdrawn and the correct rule for 
such computation was given to the jury, the stipulation 
fixing the rate of interest at 5% per cent. ought also to 
be changed. There is evidence in the record that these 
two stipulations were both agreed upon during the 
trial of the case and that one is the consideration for 
the other. This evidence, so far as we have observed, 
is not denied. There is room for a difference of opinion 
as to the rate of interest that may be obtained upon in- 
vestments, 
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There is evidence tending to show that the rate of 514 per 
cent. is altogether too large. Because of these two stipula- 
tions the plaintiff neglected to produce evidence as to 
the proper rate. It may be that if the correct rule of 
computing the present worth had been given to the jury, 
instead of the rule agreed upon as announced in instruc- 
tion No. 11, and evidence had been taken as to the usual 
rate of interest upon such investments, the result would 
have been substantially the same; that is, it seems to 
have been assumed by counsel that one stipulation would 
offset the other, and perhaps they were not far wrong 
in so considering. At all events, the court was right 
in refusing to allow one stipulation to be withdrawn and 
the other to stand. 

The defendant asked the court to instruct the jury 
that the “children at a certain age may become self- 
supporting and would not have received any pecuniary 
benefit from the said John J. Kriss at that time had 
the said John J. Kriss lived,” and, that “you are entitled 
to consider whether or not the annual earning power of 
the said John J. Kriss near the end of his probable 
life expectancy would be as great as it was at the time 
of his death, and as to whether or not the amount that 
he would probably contribute to the support of his wife 
and children would have been as great near the end of 
his life expectancy as it was at the time of his death.” 
The instructions given by the court were general and 
contained the following: “In considering this, it is 
proper for you to consider the age of the deceased, and 
_the age of his widow and children, and from all the 
facts and circumstances proved determine what sum the 
deceased would probably have contributed to the finan- 
cial benefit of his wife and children during the remainder 
of his life had he lived.” It would have been quite 
proper to have informed the jury that decedent’s earn- 
- ings might have increased or decreased, and that the 
children might have become more or less dependent 
- upon their father as time went on. But this seems to 
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have been made clear to the jury during the trial, and the 
instructions requested did not so fully state the proposi- 
tions as to make them competent without further instruc- 
tions. We do not think it is so clear that the refusal 
of this request was prejudicially erroneous as to re- 
quire a reversal. 

Decedent was earning $110 a month, The jury found 
that he would devote $85 to the support of his family 
and $25 to his own support. From a computation, taking 
the amount they allowed the widow as a basis, they must 
have found that something over $50 a month would be 
devoted to her support. The evidence will not justify the 
finding that more would be devoted to the support of the 
widow than to the support of the deceased himself. If 
we conclude that the amount that would be devoted to 
the support of the children is correctly found, then 
$75 a month would be devoted to the support of the 
widow and the decedent, $37.50 each. The amount found 
in favor of the widow, $10,137.16, is at least 25 per cent. 
too large. . 

If the plaintiff remits $2,534.29 from the judgment in 
favor of Elizabeth L. Kriss within 30 days, the judgment 
will be affirmed; otherwise, the judgment will be reversed 
and the cause remanded for a new trial as to the re- 
covery in behalf of Elizabeth L. Kriss. The court will 
allow either party to withdraw from the two stipulations 
stated. ~~ 

JUDGMENT ACCORDINGLY. 


HAMer, J., dissenting. 

I am unable to agree with the views expressed in 
the majority opinion, and feel called upon to register 
an earnest dissent. 

I have read eloquence all my life and generally with 
much admiration. An examination of the speech of 
senior counsel for the plaintiff shows rare ability. 
Counsel talks most eloquently, I might say most seduc- 
tively, of facts not shown by the testimony in the case. 
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The question to be tried was whether there was negli- 
gence upon the part of defendant’s servants which re- 
sulted in the death of plaintiff’s decedent. Counsel 
first said that no corporation could have either the virtue 
or benevolence that counsel for the defendant would 
“want you to think it possesses. I admire virtue wherever 
I see it, and virtue is worthy of reward, but, gentlemen, 
I am not willing that they should be compensated for 
their virtue at the expense of this woman and her five 
children.” This is followed by the statement that not- 
withstanding the fact that counsel were very sorry, 
yet, nevertheless, “why did they kick us down stairs.” 
Again this is followed by a statement that in times gone 
by the value of a human life was limited to‘the right to 
recover $5,000. Then comes the statement that the cor- 
porations put that law upon the statute book. I have 
not noticed any testimony of that kind in the record. 
Afterwards comes the consideration of something which 
counsel for the plaintiff say does not permit a recovery. 
“These children will miss their father, they will miss 
his friendly assistance in preparing them for life’s 
battle. Who can estimate the value of it? Money won’t 
measure it. All the counsel and moral instruction, 
advice and help and the encouragement that a good 
father can give to his children, that is gone, gentlemen, 
and they can never have it. We ask nothing for that 
because the law don’t give compensation for that loss, 
great as it is; we get nothing for that.” Of course, 
the purpose was to excite sympathy for the plaintiff and 
the children by this sort of a reference. Soon this is 
followed by a statement that one of the counsel for the 
plaintiff used to receive for his services only $1,200 a 
year. Counsel estimated that five years before this 
trial the particular counsel had only been receiving 60 
per cent. of what he was then getting. The next picture 
in the panorama was of the manager of the railway 
company as a brakeman with a brakeman’s salary. Then 
came a picture of the president of the company when he 
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was a telegraph operator and was alleged to be earning 
$75 a month. Then the jury were told that the manager’s 
salary was $25,000 a year, while the president was draw- 
ing $50,000a year. Then came the picture of another rail- 
road man alleged to have been a brakeman on another rail- 
road, but who was now claimed to be the owner of untold 
millions. Examination of the record and briefs will 
show that the rhetoric and literature of counsel for 
the plaintiff was seemingly inexhaustible on the sub- 
jects that were not before the court, and with which the 
jury had nothing whatever to do. 

In Chicago, B. & Q. R. Co. v. Kellogg, 54 Neb. 127, 
counsel for Kellogg in his argument to the jury after 
the close of the testimony said, among other things: 
“The defendant company forces its parasites to swear 
in its behalf. The employees of the defendant are sur- 
rounded by superintendents and assistant superintena- 
ents, who hold them by the neck and say to them: 
“Oh, how easy I can drop you, how easy I can drop you!” 
This court said: “That the language is totally unwar- 
ranted by the record and not within the range of the 
legitimate inferences and deductions which might be 
drawn from the evidence; that it was calculated to 
arouse the passions and prejudices of the jury, too easily 
excited in cases like this, and instead of assisting 
them to calmly inquire as to whether the plaintiff below | 
had been injured through the negligence of the railway 
company, and, if so, the extent of such injury and what 
amount of money would compensate him therefor, and 
render a verdict accordingly, this language was calen- 
lated to inspire the jury with a desire to punish the 
railway company for the injury which its negligence 
had inflicted upon the plaintiff. That these poisonous 
shafts of fiery invective did their work we think is 
manifest from the amount of the $9,000 verdict which 
the jury did render. Judgments have been often assailed 
in this court because of the alleged misconduct of counsel 
for the parties in whose favor the judgments were ren- 
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dered.” A large number of authorities are cited in 
support of this position. It is then said: “These cases 
establish that a lawyer charged with the conduct of a 
case is invested with certain rights and charged with 
certain duties. It is his duty to use all honorable 
means to protect his client’s interests; and in argument, 
within the limits of the evidence and the legitimate 
deductions and inferences to be drawn therefrom, he 
may not be limited, but may comment on the conduct and 
credibility of witnesses and parties to the suit. On the 
other hand, he must act honorably and fairly with the 
court, opposing counsel, the jury, and the parties to 
the litigation. But he may not, in his conduct of the 
case or in his argument to the jury, go outside the rec- 
ord, the evidence, and the legitimate inferences de- 
ducible therefrom, and ask questions, make statements 
or arguments for the purpose of misleading and prej- 
udicing the jury; and if he does so, such misconduct, 
if properly preserved in the record and assigned here, 
will cause a reversal of the judgment procured.” 

In that case no relief was given at the first hearing, 
but there was a rehearizg, and a rather elegant criticism 
of the conduct of counsel for the plaintiff was placed in 
55 Neb. 748. There this court said: “Had the court, 
in response to a proper objection, vigorously condemned 

-the remarks of counsel, we think they would have left 
no prejudicial impression on the minds of the jury. 
By prompt action the defendant’s counsel might have 
obtained an effective antidote for the poison in Shaffer’s 
speech; but he failed to act, and is, therefore, not in 
an attitude to have his complaint now considered. We 
do not, however, wish to be understood as holding that 
a rebuke from the court, or even a complete retraction 
by the offending counsel, is in all cases of this kind a 
sovereign remedy. If the transgression be flagrant— 
if the offensive remark has stricken deep, and is of 
such a character that neither rebuke nor _ retraction 
can entirely destroy its sinister influence—a new trial 
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should be promptly awarded, regardless of the want of 
an objection and exception.” The true rule could not 
possibly be more aptly expressed than in the language 
above quoted. It is certainly true that, when counsel 
Winces and dodges under the blows of his adversary, the 
jury takes sides, and they are not for the man who runs 
away or who claims protection. The people like a 
fighter and they despise a coward. If the counsel who 
is attacked calls on the court for help, then the jury 
are likely to say, “Well, he knew where the shoe pinched, 
didn’t he?” or, “He got it in the neck and hollered, 
‘Ouch’,” or, “He knew when he was licked.” The 
number of expressions that might be used by the jury 
under these circumstances is simply unlimited. The 
only adequate remedy is to give counsel on the other 
side “hot stuff.” When it is apparent that the verdict 
rendered by the jury is wrong, then it becomes the duty 
of a reviewing court to give a new trial or to cut down 
the judgment to reasonable limits, That is what was 
done in the case last cited. This court apparently did 
not like to establish a rule that it would in such case 
set aside the verdict and grant a new trial, but it 
reversed the judgment unless the plaintiff would re- 
mit $2,500. The court said: “In view of the condition 
of the record, we are not warranted in reversing the 
judgment on account of misconduct of counsel; but we 
have concluded, after a through consideration of the 
evidence, that the damages are excessive, and must have 
been assessed while the jury were yet under the sway 
of counsel’s superheated . eloquence.” The particular 
member of this court who wrote the language quoted 
knew what he was about, and this court seems to have 
fully indorsed what he did, because there is no dissent. 

In Ashland Land & Live Stock Co. v. May, 51 Neb. 
474, counsel for the plaintiff said to defendant’s counsel: 
“He (referring to defendant’s witness then on the stand) 
has been to you; of course, you fixed him; you have to 
depend upon fixing witnesses.” The trial judge appears 
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in that case, as stated in the opinion, to have some of 
the time sustained the objections of counsel for the de- 
fendant, but at other times he failed to make any ruling, 
nor did he rebuke counsel for the plaintiff. This court 
reversed the judgment of the district court and said: 
“The misconduct of counsel for the prevailing party 
in this case could not have been otherwise than’ prej- 
udicial to the defendant, especially in view of the 
conflicting character of the evidence.” 

In Stratton v. Nye, 45 Neb. 619, counsel for the de- 
fendant in his opening statement to the jury said: 
“Ww, A. Nye in 1889 was the owner of one-half interest 
in a corn sheller, in connection with Robert Gilchrist; 
that some time in July of that year he sold that half 
interest to Mr. Gilchrist, and after this he came to 
town and mortgaged the same half interest which he had 
sold to Mr. Gilchrist.” In that case CHinr JUSTICE 
NorvaL delivered the opinion of this court. He said in 
the opinion: “In such opening statement it is the duty 
of counsel to refrain from rehearsing irrelevant and prej- 
udicial matters or facts which are foreign to the issues; 
and, where counsel abuses the privilege of advocacy in 
his opening by rehearsing irrelevant and _ prejudicial 
matters, the court should, especially when objection 
is made, reprove the practice in the hearing of the jury, 
and as far as possible remedy the mischief by instructing 
the jury to disregard the prejudicial statement. The 
trial judge must necessarily have a broad discretion 
in such matters; but, if counsel abuse their privilege, 
or the trial court its discretion, to the prejudice of a 
party, it is sufficient ground for a reversal of the case.” 

In Hennies v. Vogel, 87 Tl. 242, the supreme court 
said: “It is the duty of the circuit court, in conducting 
trials by jury, to restrain every effort of the parties to 
bring before the jury matters which are foreign to the 
issues to be tried, and especially and scrupulously to 
exclude all such matter when the same has a tendency to 
excite the prejudices of the jury against a party to the 
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issue.’ In that case there was a petition for a re- 
hearing, “on the consideration of which, we became 
satisfied that the damages found by the jury were ex- 
cessive, and a rehearing was accordingly granted.” Then 
the court went over the whole case on the rehearing. 
It was said Per Curiam: “The majority are satisfied 
that they (the damages) are out of all proportion to the 
injury inflicted.” The judgment was reversed and the 
cause remanded. 

In Tucker v. Henniker, 41 N. H. 317, it was said in 
the body of the opinion: “No fault of the opposite 
counsel could justify a repetition of that fault by his 
opponent. The jury are sworn to render a true ver- 
dict in every case, according to law and the evidence 
given them, and the well-established rule of judicial 
proceedings confines the arguments of counsel before 
them to comments upon and suggestions in relation 
to that law and evidence. * * * It is irregular and 
illegal for counsel to comment upon facts not proved 
before the jury as true, and not legally competent and 
admissible as evidence.” The verdict was set aside, and 
a new trial granted. 

In Martin v. State, 63 Miss. 505, the prosecuting 
attorney said: “Martin is a man of bad, desperate, and 
dangerous character. But I am not afraid to denounce 
the butcher boy, althought I may, on returning to my 
home, find it in ashes over the heads of my defenseless 
wife and children.” The court said: “The prisoner 
was on trial for a specific offense, and it was his right 
under the law to be tried for that offense, upon compe- 
tent evidence confined to that issue. We are of opinion 
that the counsel for the prosecution in the matter above 
quoted, passed the bounds of legitimate advocacy, and 
that, under the circumstances of the case, the prisoner 
may have been, and probably was, thereby injured. Such 
declarations uttered by distinguished counsel, of high 
moral and social standing, in any case, would inevitably 
tend to prejudice the jury against the prisoner.” The 
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judgment was reversed because of the argument of 
counsel. 

In Rudolph v. Landwerlen, 92 Ind. 34, counsel for the 
plaintiff said in his closing argument: “It is in evidence 
that this defendant is a Catholic priest, and all of his 
witnesses are members of his church, and it is a strange 
coincidence that they track the evidence of the defend- 
ant with that minuteness and precision in the use of 
words and language that cannot be accounted for, except, 
as shown by the evidence, they heard the defendant 
from the pulpit detail his version of the case, and they 
can come here and swear to his version of the case, 
and the defendant can absolve them from the sin. If 
it is one of the doctrines of the Catholic church that 
one of the members may swear falsely as a witness, 
and the priest can forgive him his sin for such false 
swearing, so as to absolve him from all moral guilt, it 
is the privilege and duty of the jury” to consider this. 
The court sustained an objection, and the same counsel 
proceeded: “The defendant is here, and, if it is not a doc- 
trine of the Catholic church, let him stand up here and 
deny it, and that shall be the end of it.’ The trial court 
refused a new trial, but a new trial was granted by 
the supreme court, whereupon there was a petition for 
a rehearing. It was overruled, and the court said: 
“We adhere to the conclusions reached in our original 
opinion.” 

In Coble v. Coble, 79 N. Car. 589, counsel for the 
plaintiff said: “That no man who had lived in defend- 
ant’s neighborhood could have anything but a bad char- 
acter; that defendant polluted everything near him, 
or that he touched; that he was like the upas tree 
shedding pestilence and cormuaaon ‘all around him.” 
There was a new trial. 

I have been unable to find in thie bill of exceptions 
any sort of justification of the remarks made by counsel 
for the plaintiff. It is said in the majority opinion: 
“The plaintiff’s attorney, among other things, urges 
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that his remarks complained of were induced by the 
prior remarks to the jury by the defendant’s attorney.” 
There is nothing said in the record or in the opinion 
concerning the substance of these “prior remarks.” It is 
further said in the opinion: “These respective attorneys 
are, and long have been, among the leading and influen- 
tial members of the bar of this state, and, from the view 
that we take of this record, we are fortunate in not 
being required to comment upon the propriety of the 
language complained of.” I quite agree with the majority 
opinion touching the fact that the respective attorneys 
are “among the leading and influential] members of the 
bar of this state,” but, notwithstanding that fact, I do 
not see how I can conscientiously avoid making this 
dissent. The high social and professional standing of 
these gentlemen seems to the writer to have nothing to 
do with the subject. 

One may readily understand how statements like 
the foregoing, which, for lack of space are not set forth 
in their entirety, might influence a jury, although not 
in any way material to the case on trial, and wholly 
unsupported by the evidence. This is especially true 
when the counsel using the language here employed is 
a man of fine standing in the community, of sterling 
integrity, of much more than average scholarship, and 
possesses in addition a pleasing personality along with 
much charm of manner and rare powers of expression, 
both literary and legal. The majority opinion treats 
the offense mildly and imposes no punishment by compel- 
ling the plaintiff through the use of a remittitur to re 
duce the judgment to reasonable limits. A reduction 
of one-third might not be out of the way in view of the 
pictures drawn and the seductive, impassioned, and prej- 
udicial language used. Then other counsel by the rule 
which the majority opinion establishes, in other cases 
yet to be tried, are invited to draw pictures, on one 
side, of wealth, and, on the other side, of penury. In 
the next case that may be tried against a railroad com- 
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pany for damages because of personal injuries this 
case will be referred to. It is cases of this kind where 
the courts are called upon to preserve the rights of 
litigants, however unpleasant it may be to punish counsel 
through their clients in the way suggested. The high 
standing of a lawyer socially and professionally, and the 
fact of his exceeding good fellowship, but emphasizes 
the necessity for a proper observance of rules which 
should not be broken. 

I have no attempted criticism to make of the plaintiff’s 
right of recovery if the case had been fairly tried under 
proper instructions. But where this court permits 
counsel in the court below, while making his closing 
address to the jury and after he is safe from reply, to 
discuss the humble origin of counsel for the defendant, 
the small fees they received early in their professional 
life, the supposed fees that they receive now, the fact 
that the manager of the defendant company was once a 
brakeman and its president once a telegraph operator, 
and that each now receives an immense salary, and coun- 
sel then closes with a peroration touching a millionaire 
never connected with the defendant railroad company 
and not in the railroad business for half a lifetime, 
and all this is done without criticism or condemnation 
upon the part of this court, which says it may be done 
again under like circumstances, I feel that I am com- 
pelled to protest. The district court should have stopped 
the plaintiff’s counsel at once, whatever the charm of 
his voice, whatever his wit or his humor, however graphic 
the pictures he drew, and however high his standing | 
as a citizen and at the bar. As defendant’s case was 
damaged, there should be a new trial. 

I do not consider that the record in any way justifies 
the second paragraph in the syllabus. 

As to the fourth paragraph in said syllabus, it does 
not attempt to state in what way the instruction re- 
quested by defendant’s counsel was deficient, and if no 
fact, or no absence of testimony concerning supposed 
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facts are referred to, then there is nothing to consider. 
It seems to the writer that the paragraph should be cut 
out. 


GEORGE WHITNEY ADAMS ET AL., APPELLEES, v. R. V. 
McGREwW, APPELLANT. 


Fitep Fesruary 5, 1917. No. 19109. 


1. Fraud: Impurep Notice. Although the defendant may have had no 
direct actual knowledge of the fraud and misrepresentation of a 
third party who procures an exchange of valuable land for worth- 
less corporation stock of the defendant, still the law may impute 
such notice to him from circumstances strongly indicating it, if he 
received title to the land and disposed of it for his own profit. 

In such case, if it clearly appears that false repre- 
sentations were made inducing the exchange, and the circum- 
stances are such that the law will impute to defendant notice of 
that fact, he will be liable to plaintiff for the value of the land so 
obtained, and the jury should be so instructed. 

3. Appeal: IMMATERIAL Errors. If under the competent evidence the 
only question for the jury is the value of the land, errors of the 
trial upon ‘other issues become immaterial. 

RemiTtTirur. And in such case, if the amount of the ver- 

dict and judgment is clearly more than the evidence warrants, 

a remittitur will be required as a condition of affirmance. 


AppraL from the district court for Franklin county: 
Harry 8. Duncan, Jupen. Affirmed on condition. 


W. C. Dorsey and A. H. Byrum, for appellant. 


W. H. Miller, George S. Redd and George A. Adams, 
contra. 


Srepewick, J. 

The plaintiffs brought this action in the district court 
for Franklin county to recover damages against the 
defendant for fraud and deceit in an exchange of corpora- 
tion stock of the defendant to the plaintiffs for an 
equity in a piece of land in Colorado. There was a 
verdict and judgment es the plaintiffs, and the defend- 


ant has appealed. - 
100 Neb.—52 
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The defendant had 200 shares of the capital stock 
of the National Realty Company, a Colorado corpora- 
tion. The plaintiffs, through one Maloney, exchanged 
their equity in 120 acres of land for this stock. The 
evidence shows that Maloney misrepresented the value 
of the stock, and it also shows that the corporation was 
fraudulent and that the stock was entirely worthless. 
In January, 1911, the defendant purchased some of 
this stock and paid $1,000 therefor. He then became 
vice-president of the corporation and remained connected 
with the corporation in that capacity for perhaps ten 
weeks. He then resigned his office in the corporation 
and ceased any active management or participation in 
the business. Shortly afterwards Mr. Maloney asked 
the defendant if he still had the stock in the corporation 
and if he wanted to sell or trade it. The defendant told 
Maloney that he still had the stock and would trade 
it. It appears that these plaintiffs had employed Ma- 
loney as their agent to dispose of their equity in the 
land in question by sale or trade, and Maloney induced 
the plaintiffs to execute a contract of exchange of their 
interest in the land for the stock in question. He then 
presented the contract to the defendant, who also signed 
it. The principal question in the trial was whether the 
defendant was responsible for the misrepresentations 
of Maloney and of the parties to whom Maloney sent 
the plaintiffs for information in regard to the value of 
the stock. The defendant was a witness in his own 
behalf and his testimony seems to be straightforward 
and reliable. He made no attempt to deny his former 
relations with the company. He knew that the corpora- 
tion was fraudulent and insolvent, and that the stock 
was entirely worthless. From his testimony it would 
appear that he was swindled when he obtained the stock, 
and that he must have known that Maloney contemplated 
a swindle when he disposed of it; and, while we must 
believe from this evidence that the defendant had no 
direct actual knowledge of the particular misrepresenta- 
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tions that Maloney and others made to the plaintiffs, yet 
there are many circumStances in the evidence of the de- 
fendant himself, as well as other witnesses, from which 
the law will impute notice to the defendant that Maloney 
was using improper methods to dispose of the stock. 
The evidence is so strong upon this point that a finding 
to the contrary could not be supported. Under this 
evidence the court would have been justified in sub- 
mitting to the jury the one question as to the value of 
the property that the defendant received in exchange 
for the stock. It is therefore unnecessary to consider 
alleged errors of the court in the trial of other issues. 

The important question in the case then is whether the 
evidence will support so large a verdict and judgment. 
The defendant took the title subject to a mortgage for 
$4,450, upon which there had accumulated at least 
$100 interest and taxes. This interest and taxes the 
defendant paid. The evidence was conflicting, but not 
very satisfactory, as to the value of the land. There is 
no evidence of disinterested witnesses as to its value. 
We have only the evidence of one of the plaintiffs and 
the evidence of the defendant. Neither shows any special 
knowledge as to value. Taking their evidence together, 
and considering that the burden of proof was upon the 
plaintiffs to show affirmatively the value of the prop- 
erty they parted with, it cannot be said that this evi- 
dence proves the land was worth more than $7,500. 
If we deduct the incumbrances, $4,550, the most that 
the evidence will warrant as a judgment against the 
defendant would be $2,950. The verdict was $5,866.25, 
which exceeded the value of the interest conveyed to 
the defendant by at least $2,916.25. If the plaintiff 
enters a remittitur of $2,916.25 within 30 days, the 
judgment of the district court will be affirmed; otherwise 
it will be reversed. Costs in this court will be taxed 
against the plaintiffs. 

AFFIRMED ON CONDITION. 
Lerron, J., not sitting. 
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MopERN WoopMEN or AMERICA, APPELLANT, v. WALTER 
BERRY, GUARDIAN, APPELLEE. 


Fitep February 5, 1917. -No. 19100. 


1. Insurance: ForreiIrure: Watver. “A forfeiture incurred by the 
holder of a life insurance policy or contract is waived, if the com- 
pany, With knowledge of the facts, subsequently collects premiums, 
dues or assessments on account of the contract, and retains them 
without objection until after the death of the insured.” Modern 
Woodmen of America v, Colman, 68 Neb. 660. 

2. Principal and Agent: NoticE to AcEnT. “It is the duty of an agent 
to make known to his principal all facts concerning the service in 
which he is engaged that come to his knowledge in course of his 
employment, and this duty he.is, in a subsequent action between 
his principal and a third person, conclusively presumed to have per- 
formed. This is the foundation of the rule, necessary to the public 
safety, that notice to an agent in the course of his employment is 
notice to his principal.” Modern Woodmen of America v. Colman, 
68 Neb. 660. 


3. Insurance: PrRoHIBiTED OcctuPaTions. A decedent who had not been 
employed and who had not received compensation as a bartender, 
though he may for another occasionally have waited upon the 
customers of a saloon as an accommodation to the proprietor, was 
not a saloon bartender within the meaning of the prohibitive pro- 
vision of the contract between plaintiff, a mutual benefit insurance 
society, and the insured. 

4. Trial: MorTions ror DIRECTED VERDICT: FINDING or Court. Where, 
at the close of the trial of a law action, each party moves for a 
directed verdict, the motion of one of the parties being sustained, 
the finding of the court takes the place of a verdict by the jury and 
will be so treated on appeal. 


APPEAL from the district court for Seward county: 
Epwarp E. Goon, Jupce. Affirmed. 


T. 8. Allen, Truman Plantz and J. J. Thomas, for ap- 
pellant. 


Norval Bros. and B. F’, Good, contra. 


DEAN, J. 
This action was begun by plaintiff against defendant, 
Walter Berry, guardian, in the district court for Seward 
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county, to recover $3,000 paid by plaintiff to defendant 
in pursuance of the terms of a beneficiary certificate 
in that amount that had been issued by plaintiff to Zack 
Berry, the insured, father of Walter G. Berry, his minor 
son, the ward of defendant. Recovery is sought on two 
grounds: First, that the insured had violated the terms 
of his application for membership, the by-laws of the 
order, and the terms of the beneficiary certificate by 
having engaged in a prohibited occupation, namely, that 
of selling intoxicating liquors as a saloon bartender 
after he had become a member of the society; and, second, 
because the $3,000 named in the policy was obtained from 
plaintiff by the deceit and fraud of defendant, in that 
the fact of Zack Berry’s having been engaged in the pro- 
hibited occupation was by the defendant concealed from 
plaintiff by the use of false and fraudulent statements 
and affidavits in the proofs of death that were submitted 
to plaintiff. To properly dispose of the issues involved, 
we find it necessary to consider only the first ground 
of plaintiff’s contention. In the trial court the suit 
was dismissed and judgment rendered in favor of defend- 
ant on a directed verdict, and plaintiff appeals. 

At the close of the testimony both parties moved for a 
directed verdict. Plaintiff’s motion was overruled. De- 
fendant’s motion was sustained. For the purpose of 
review, the action is thus brought within the rule which 
provides that, where at the close of a trial in a law action 
both parties move for a directed verdict, and the motion 
of either party is sustained, the findings of the court in 
such case upon questions of fact have the same force and 
effect that the verdict of a jury would have on like ques- 
tions, and will be so regarded upon appeal to this court. 
Dorsey v. Wellman, 85 Neb. 262; Martin v. Harvey, 89 
Neb. 178; Krecek v. Supreme Lodge, F. U. A., 95 Neb. 
428. The pertinent facts upon which plaintiff relies for 
reversal appear in the discussion following. 

Zack Berry, the insured, became a member of the plain- 
tiff society in February, 1899, while engaged in the occu- 
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pation of farming. He died on May 3, 1914. The re- 
quired dues and assessments of the order had been paid 
by him yearly in advance, and at the time of his death 
all that were due or to become due until January 1, 
1915, had been paid. Some time after Berry became a 
member of the society, he quit farming and became 
manager of a telephone company, and at a later period, 
leaving that employment, he engaged in the real estate 
business. He was engaged in the three occupations 
named from the time that his membership began until 
sometime in the fall of 1911, a period of about 13 years, 
when he entered the employ of Louis Hartwig, a saloon- 
keeper at Seward, and as a subordinate in the Hartwig 
saloon engaged more or less actively for his principal 
in the sale of intoxicating liquors over the bar to the cus- 
tomers. His employment continued in and about the 
saloon until sometime early in 1918, when he was dis- 
charged, and he followed no other regular employment be- 
tween that time and his death, being mostly occupied 
in assisting in the care of an invalid wife. It seems that 
the insured was at the saloon of Hartwig frequently 
between the time of his discharge and until shortly be- 
fore he died, a period of a little over a year, and that 
during this time he occasionally assisted his former 
employer, who was his friend, in the sale of intoxicating 
liquors to the customers of the saloon, but for these 
services he received no compensation. Within a con- 
venient time after Zack Berry died, proofs of his death. 
were submitted to plaintiff by defendant on the usual 
blank forms furnished by the society, and soon there- 
after, in pursuance of the terms of the policy, $3,000 
was paid to the defendant Walter Berry as guardian. 

Zack Berry’s application for membership, the by-laws 
of the society, and the beneficiary certificate or policy 
that was issued to him, together form the contract that 
is the basis of this suit. The application that is in evi- 
dence, among other things, provides that the applicant 
will conform to the by-laws then in existence or that 
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may thereafter be adopted, and that he will not, while 
a member of the order, engage in certain prohibited em- 
ployments, among them being that of a wholesaler or 
manufacturer of liquors, saloon-keeper or saloon bar- 
tender, and that an engagement by him in any of the 
prohibited occupations will release the plaintiff society 
from liability upon the beneficiary certificate. 

Section 5 of the beneficiary certificate in evidence 
provides: “If the member holding this certificate shall 
be expelled from this society or become intemperate in 
the use of alcoholic drinks, or in the use of drugs, or if 
he shall be or become engaged in the manufacture or 
sale of malt, spirituous, or vinous liquors as a beverage, 
in the capacity of proprietor, stockholder, agent; or serv- 
ant, * * * then this certificate shall be null and 
void, and of no effect, and all moneys which have been 
paid, and all rights and benefits which may have accrued 
on account of this certificate, shall be absolutely for- 
feited, and this certificate become null and void.” 

The insured was regularly employed as a saloon bar- 
tender by Louis Hartwig, beginning in the fall of 1911, 
and his employment continued until the spring of 1913. 
And it is clearly in evidence that after he quit work in 
that capacity he was frequently at the saloon, sometimes 
as a patron, and when occasion presented sold intoxi- 
cants for his former employer over the bar, but he re- 
ceived no compensation for such services as he rendered 
in the saloon after he quit Mr. Hartwig’s regular em- 
ploy in the spring of 1913. Plaintiff argues that the | 
fact of the insured having engaged in the prohibited occu- 
pation of a saloon bartender either for pay or gratui- 
tously, after he became a member of the society, made his 
contract of insurance void. 

In view of the decisions of this court and those of 
sister jurisdictions, the contention of plaintiff cannot be 
sustained. No other decision than that rendered by the 
trial court would have been right, in view of the record 
before us and of the authorities herein cited. Plainly 
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the plaintiff is bound by the knowledge of the local camp 
clerk, Borden, with respect to the employment of Zack 
Berry in a prohibited occupation, notwithstanding the 
contrary provisions in the application, the by-laws, and 
the certificate. To hold otherwise in view of the citations 
would be to ignore some of the elementary principles 
of agency. There is nothing in the record before us to 
show any collusion between Mr. Borden, the local camp 
clerk of plaintiff, and Berry, but the clerk is clearly 
shown to have had knowledge of his employment in the 
prohibited occupation at and before the time ‘that the 
dues and assessments were collected. His knowledge is 
shown, not only by his own testimony, but as well by 
statements that he made to others on this subject some 
time before the beginning of the suit, and with which 
at the trial he was confronted. Mr. Borden seems to 
have acted within the scope of his authority. He ac- 
cepted payment of dues and assessments tendered. In the 
present case he did so with knowledge of Zack Berry’s 
- occupation, 

We adhere to the rule announced in Modern Woodmen 
of America v. Colman, 68 Neb. 660: “A forfeiture in- 
curred by the holder of a life insurance policy or con- 
tract is waived, if the company, with knowledge of the 
facts, subsequently collects premiums, dues or assess- 
ments on account of the contract, and retains them with- 
out objection until after the death of the insured. 

“It is the duty of an agent to make known to his 
principal all facts concerning the service in which he is 
engaged that come to his knowledge in course of 
his employment, and this duty he is, in a subsequent 
action between his principal and a third person, con- 
clusively presumed to have performed. This is the 
foundation of the rule, necessary to the public safety, 
that notice to an agent in the course of his employment 
is notice to his principal.” 

The following cases in this and other jurisdictions 
seem fairly to support the rule invoked by defendant: 
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Pringle v. Modern Woodmen of America, 76 Neb. 384, 
388; Modern Woodmen of America v. Lane, 62 Neb. 89; 
Kmghts of Pythias v. Withers, 117 U. S. 260; Distilled 
Spirits, 11 Wall. (U. S.) 356; Supreme Tent, K. M. W., 
v. Volkert, 25 Ind. App. 627; Order of Columbus v. 
Fuqua, 60 8. W. (Tex. Civ. App.) 1020; High Court, I. O. 
F., v. Schweitzer, 171 Ul. 325; McCormick v. Catholic Re- 
lief & Beneficiary Ass’n, 39 App. Div. (N. Y.) 809; Su- 
preme Lodge, Knights of Honor, v. Davis, 26 Colo. 252; Su- 
preme Council, C. B. L., v. Boyle, 10 Ind. App. 301; 
Modern Woodmen of. America v. Breckenridge, 75 Kan. 
373; La Dow v. North American Trust Co., 113 Fed. 13; 
Downs v. Knights of Columbus, 76 N. H. 165; Callies 
v. Modern Woodmen of America, 98 Mo. App. 521; 
Richards, Insurance Law (8d ed.) sec. 356; 1 May, 
Insurance (4th ed.) sec. 213. 

Sterens v. Modern Woodmen of America, 127 Wis. 606, 
construes a by-law having substantially the same pro- 
hibitive provision with respect to a saloon bartender 
that is involved herein. It is there held that one who 
occasionally waited on customers in a combination 
restaurant and saloon and sometimes sold intoxicants 
as an accommodation to his employer, but without any 
compensation for the services so rendered in the saloon, 
is not a saloon bartender, even though his regular duties 
in and about the saloon were those of a chore boy. 

Plaintiff cites Krecek v. Supreme Lodge, F. U. A., 
95 Neb. 428: The Krecek case is scarcely applicable to 
the case at bar for the reason that it therein appears 
‘that, “When the applicant for membership conspires with 
the secretary and others of the subordinate lodge to 
deceive the company and to withhold from it knowledge 
of facts disqualifying the applicant for membership, 
the presumption of knowledge of such facts on the part of 
the company is overcome.” In the Krecek case the mem- 
bership certificate of the applicant had been procured 
by the fraud of Krecek and the secretary of the local 
lodge who conspired together to deceive the lodge, and 
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in the application for membership the statement was 
made that the applicant had not been engaged in a pro- 
hibited occupation, but such was not the fact. Krecek 
was a Saloon-keeper when he made application. After 
his death the secretary, upon inquiry, frankly stated 
that the “purpose was to conceal the real facts.” In that 
case, too, the case of Modern Woodmen of America v. 
Colman, 64 Neb. 162, and on rehearing, 68 Neb. 660, 
and Pringle v. Modern Woodmen of America, 76 Neb. 
384, and, on rehearing, 388, are distinguished. 

There is some conflict in the testimony, but the facts 
in dispute were passed on by the trial court, and there 
being sufficient testimony to support the judgment it 
will therefore not be disturbed. The judgment of the 
district court is right, and is 

| AFFIRMED. 
LETTon and Rose, JJ., not sitting. 


~ 


STATE OF NEBRASKA, PLAINTIFF, V. STANDARD OIL Com- 
PANY ET AL, DEFENDANTS. 


Fitep FEBRUARY 13, 1917. No. 19518. 


1. Constitutional Law: INspEcTION FEES: REASONABLENESS. The fee 
of ten cents a barrel, chargeable for the inspection of oils, under 
section 2555, Rev. St. 1913, although reasonable at the time of 
its first enactment, is now, and for many years has been, dlearly 
in excess of the amount reasonably necessary to effectuate the law- 
ful purposes of the act. 

: PrResuMPTION. Where the inspection fees exacted 

under the state statute average largely more than enough to pay 

expenses, the presumption is that the state will reduce them to con- 
form to the constitutional authority to impose fees solely to re- 
imburse for expense of inspection. 

The amount of the excess over what is reasonably 

necessary to pay the expenses of oil inspection, giving to the law 

the character of a revenue measure, rather than merely a police 
measure, has been a matter of public record for many years, and 
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the legislature, although it has amended the law, has failed to 
reduce the amount charged for inspection. Held, that that por- 
tion of section 2555, Rev. St. 1913, fixing the fee at ten cents a 
barrel as an inspection fee, is void as violative of section 1, art. 
IX of the Constitution, providing for equal taxation. 


Action by the State involving the validity of the Oil 
Inspection Law. Judgment for defendants, determin- 
ing the law invalid, 


Willis E. Reed, Attorney General, J. J. Sullivan and 
Arthur F’. Mullen, for plaintiff. 


W. D. McHugh and Amos Thomas, contra. 


Cornisn, J. 

This action involves the validity of the oil inspection 
law, in so far as it fixes a fee of ten cents a barrel for 
inspecting oil. In practical operation the receipts for 
inspection are so far in excess of the cost of inspection 
as to make the law a revenue measure, rather than one 
under the police power providing merely for the rea- 
sonable expenses of inspection. 

The law has been in force since 1895. In April, 1913, 
the oil department was consolidated with the food, drug 
and dairy department. The following is a statement of 
receipts and expenditures: 

Total receipts from oil inspection to April, 
TOTS * oes stro t seat os re ein, ailahinsael eee ate $438,647.51 
Total expenses for oil inspection ............ 217,359.26 


Excess of receipts over expenses (50.4 per 

Cent): 64 se ae ee ce ee eee ea $221,288.25 
Total receipts from oil inspection alone since 

the consolidation, April, 1918, to May 1, 


VOUG sc esn ais anaes a Ree a el ad oles e aka $271,521.33 
Total combined expenses for all purposes for 
same period ......... cece eee eee eee 134,672.24 


Excess of oil inspection receipts over com- 
bined. expenses (50.4 per cent.) ........ $136,849.09 
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Total receipts from all sources from time of 


consolidation to May 1, 1916 ............ $325,918.28 
Total combined expenses ............-00005 134,672.24 


Excess of all receipts over all expenses (58.7 
per Cente) 0. cade sees ae wee ewe ces $191,246.04 


It is agreed by the parties that the present excess of 
receipts over expenditures gives the law the character 
of a revenue measure, and as a present enactment would 
be unconstitutional. It would be violative of section 1, - 
art. IX of the Constitution, providing for equal taxa- 
tion. State v. Bartles Oil Co., 1382 Minn. 138; State v. 
Poynter, 59 Neb. 417; State v. Savage, 65 Neb. 714; Bar- 
tels Northern Oil Co. v. Jackman, 29 N. Dak. 236; 
State v. Cumiskey, 97 Kan. 343. It would be viola- 
tive of the United States Constitution as an attempt 
to regulate or interfere with interstate commerce. Foole 
& Co. v. Stanley, 282 U. S. 494; Red “C” Oil Mfg. Co. 
v. Board of Agriculture, 222 U. S. 380. 

It is the contention of the state that the law does 
not cease to be valid until the legislative department of 
the state, with knowledge that in its operation the in- 
spection fee is excessive, fails or refuses to modify or 
repeal the law; that it is a question of good or bad faith 
of the legislature. While it is admitted by the defendants 
and cross-petitioners that no complaint was made by 
them of the operation of the law before this suit was in- 
stituted, they contend that the state and its legislative 
department have at all times had notice and knowledge of 
the wrongful operation of the law; that bad faith is 
shown, so far as it is necessary to be shown, when the 
law itself in operation proves to be bad; that it is a 
question rather of the power of the state to impose 
such a tax than of legislative intent. They are not ask- 
ing the refunding of money unlawfully paid, but are. 
objecting to further payment. 

The knowledge or notice that the state has had is 
evidenced by the following facts: From 1907 to May, 
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1913, the excess averaged 63 per cent., reported monthly 
to the state auditor and to the governor. In 1913 the 
state oil inspector, in his printed report to the governor, 
used this language: “We of this department are consider- 
ably gratified after paying all the expenses of every kind, 
we are able to turn over to the state treasury for the years 
1911 and 1912 something over $76,000.” In the printed 
report of January 1, 1915, 2,500 copies of which were 
circulated over the state, attention is called to the fact 
that, since the consolidation of the two departments, 
$80,000 has been collected over and above the cost of 
operation of the two departments. The Nebraska Blue 
Book and Historical Register for 1915, a copy of which 
was delivered to each member of the legislature, con- 
tained a statement, covering the years 1886 to 1912, 
inclusive, showing: Total receipts for oil inspection $470,- 
004.75. Total salaries and expenses $228,240.35. Total 
amount paid to state treasurer $214,238.38. The evidence 
further shows that, although the legislature has a num- 
ber of times amended the law governing oil inspection 
since the first enactment, the ten-cent rate, here in- 
volved, has remained the same. 

We are of the opinion that these facts show that the 
state had knowledge, if indeed it is not charged with 
constructive knowledge, of the practical operation of the 
law; that, while amending the law, it has seen fit to leave 
the inspection “fee as originally established; that there 
is no room for indulging the presumption that the legis- 
lature has any intention of reducing the inspection fee. 

As bearing upon its contention as to bad faith, and the 
necessity of directly challenging the legislature’s atten- 
tion to the situation, plaintiff cites Red “C” Oil Mfg. Co, 
w Board of Agriculture, supra, Wadhams Oil Co. v. 
Tracy, 141 Wis. 150, and State v. Bartles Oil Co., supra. 
In the case first cited the plaintiff attempted to enjoin 
the enforcement of an act two days after it went into 
effect. The court, through Chief Justice White, uses 
language as follows (p. 391): “The mere designation of 


© 
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the exaction as a tax is not sufficient to warrant the 
deduction that the charge authorized for the inspection 
was not one really for such purpose. We cannot lightly 
attribute improper motives to the law-making power.” 
The court would not pronounce the law invalid before 
trial of it. The question of failure to reduce a fee be- 
cause it had proved excessive, and of the presumptions 
arising therefrom, was hardly under consideration. The 
counterpart of the same question, however, is stated in 
the syllabus as follows: “If the inspection fees exacted 
under a state statute average largely more than enough 
to pay expenses, the presumption is that the state will 
reduce them to conform to the constitutional authority 
to impose fees solely to reimburse for expense of inspec- 
tion.” 

In Wadhams Oil Co. v. Tracy, supra, the plaintiff 
sought to enjoin the execution of the law for various rea- 
sons. A demurrer to the petition was sustained. While 
the petition contained a general allegation that the fees 
were exorbitant, the court did not treat it as a case 
where, in its operation, the law had proved to be a reve- 
nue measure, The court disposes of the question in para- 
graph 6 of its syllabus as follows: “An allegation in a 
complaint, challenging the legitimacy of an ostensible 
police regulation on the ground that the fees provided 
for are so large as to show, clearly, that the object there- 
of was revenue, does not tender an issue of fact for 
confession or denial by the adverse party, when it can 
be clearly seen from the face of the pleading, in the 
light of common knowledge and eStablished judicial 
rules, that the fees are within reason as mere expenses 
of executing the law.” 

The case of State v. Bartles Oil Co. 182 Minn. 188,° 
attaches more importance to legislative bad faith or in- 
tention than others cited. Tn the body of the opinion, 
Foote & Co. v. Stanley, supra, and Red “C” Oil Mfg. 
Co. v. Board of Agriculture, supra, are cited as holding: 
“That the courts do not interfere immediately upon it 
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being made to appear that the amount collected is beyond 
what is needed for inspection expenses, because of the 
presumption that the legislature will reduce the fees to 
a proper amount.” Both of these are cases where the court 
was considering merely the language of the statute, and 
not its workings in actual operation. The Minnesota 
opinion recites the fact that ‘from 1903 to 1913, in- 
clusive, the expenses fluctuated from 53 to 98 per cent. 
of the receipts, averaging 82 per cent.; that these expen- © 
ses covered only the actual expenses of oil inspection, 
with no allowance for incidental services rendered by the 
other departments of the state. It recites that its last 
legislature had reduced the fee from ten to seven cents. 
While admitting that the record shows that the fees have 
been higher than necessary to meet the expenses of an 
economical inspection, the court say that, under the 
rules fixed for its guidance, it cannot say that the statute 
is invalid. 

It will be noted that in the Minnesota case no ques- 
tion of what notice or knowledge the legislature needed 
to have was cousidered. So far as the opinion shows, the 
legislature at all times knew the operation of the law. 
The facts in that case, as will be noted, are radically dif- 
ferent from those in the case in hand, both as to the ex- 
cessive fees and as to legislative action. We think that 
a careful consideration of the opinion in the Minnesota 
case, not the law of it as expressed in the syllabus, will 
show that about all the court has stated, touching this 
question, is as follows: It recognizes the law to be that 
the fixing of an inspection fee is a matter within the 
reasonable discretion of the law-making body; that the 
courts have no right or authority to interfere until the 
law, either on the face of it or in its operation, shows 
that there has been an abuse of discretion on the part of 
the legislature. Ordinarily, the legislature at the time 
of enacting a law cannot know beforehand exactly what 
its working results will be. It follows that the courts 
will not ordinarily interfere immediately with its execu- 
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tion because that would be to say that a law which was 
reasonably within the discretionary power of the legis- 
lature was really enacted in bad faith and intended as a 
revenue measure. This may be the law. The legislature 
having a discretionary power and having used it fairly, 
the courts will always wait until the law is proved bad 
in operation, and even then will wait until that depart- 
ment of the state, charged with the duty of making and 
amending its laws, has had time and opportunity to act. 
Suppose this to be the law. It has no application to a 
’ ease like the one in hand where for many years the 
receipts for inspection have been so grossly in excess of 
expenses of inspection: as to give the law the character 
of a revenue measure, to the knowledge of the state, as 
shown by the public records. 

Whether or not knowledge or good or bad faith of the 
legislature is a material issue in a case of this kind, we 
do not decide. It is the opinion of the writer that the 
legislative intent of members of the legislature is quite 
immaterial. The legislature must be presumed to in- 
tend that the statute will operate as experience demon- 
strates that it does, in fact, operate. 

Let us add that, while it is within the power of the ~ 
state, for economy or other reasons, to consolidate de- 
partments, as was done here, the legislature, in fixing its 
fees for inspection, should so fix them for each depart- 
ment or business that neither can complain that an un- 
fair proportion of the burden of inspection is placed 
upon it. The guiding rule for the legislature is to so 
exercise its discretionary power that the fee established 
in each business or occupation will, as near as may 
be, yield an amount not more than reasonably sufficient 
to pay the cost of inspection in such business or occupa- 
tion. 

We are therefore of the opinion that the inspection fee 
of ten cents was unenforceable as against the defend- 
ants at the time they filed their answer and cross-petition 
objecting thereto, 
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Inasmuch, however, as the law requires that inspec- 
tion should be had before oil can be sold in the state, and 
it is equitable that the expenses of inspection should be 
paid by the defendant oil companies, it is ordered that 
the inspection fees, heretofore collected and now in the 
hands of the clerk of this court, be retained until the fur- 
ther order of the court. 

JUDGMENT FOR DEFENDANTS. 


MatTrig A. ELLIOTT, ADMINISTRATRIX, APPELLANT,  V. 
Afitna LIFE INSURANCE COMPANY, APPELLEE. 


FILED Fesruary 21, 1917. No. 18822. 


Garnishment: LiasILity oF INDEMNITorR. Where, according to the terms 
of an indemnity policy, an insurance company has taken sole and 
exclusive charge of the defense of an action against the insured 
for damages for the death of the latter’s employee and a judgment 
has been rendered against the insured, the liability of the in- 
surance company is subject to garnishment where the insured is 
insolvent, notwithstanding a provision that “no action shall lie 
against the company to recover for any loss or expense under this 
policy unless it shall be brought by the assured for loss or expense 
actually sustained and paid in money by him after actual trial of 
the issue.” 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE, JUDGE, Reversed. 


W. ©. Lambert and-S. L, Winters, for appellant. 
Gurley & Fitch, contra. 


Morrissey, C. J. 
Plaintiff recovered a judgment against the General 
Construction Company for the death of her son while 
in its employ, and in garnishment proceedings summoned 
the Av%tna Life Insurance Company, which had insured 
the Genera] Construction Company against loss resulting 
100 Neb.—53 


. 
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from claims for damages on account of injuries or death 
suffered by any employee. The garnishee denied liability 
to the judgment debtor, on the ground that the latter 
was insolvent and had not paid the judgment, the policy 
_ providing: “No action shall lie against the company to 
recover for any loss or expense under this policy unless it 
shall be brought by the assured for loss or expense 
actually sustained and paid in money by him after 
actual trial of the issue.” 
The garnishee was discharged. This action was 
brought to recover from the AXtna Life Insurance Com- 
pany for an unsatisfactory answer in the garnishment 
proceedings. From an order sustaining defendant’s 
demurrer and dismissing the action, plaintiff has ap- 
pealed. 
In addition to the provision quoted, the policy also 
provided: “Upon the occurrence of an accident the 
assured shall give immediate written notice thereof with 
the fullest information obtainable to the home office of 
the company at Hartford, Connecticut, or its duly 
authorized agent. If a claim is made on account of such 
accident the assured shall give like notice thereof with 
full particulars. The assured shal! at all times render 
to the company all co-operation and: assistance in his 
power. 
“Tf thereafter any suit is brought against the assured 

to enforce.a claim for damages on account of an acci- 
dent covered by this policy, the assured shall immedi- 
ately forward to the company’s home office every sum- 
mons or other process as soon as the same shall have 
been served on him, and the company will, at its own 
cost, defend such suit in the name and on behalf of the 
assured, unless the company shall elect to settle the same 
or to pay assured the indemnity as provided for in con- 
dition A hereof. 

“The assured, whenever requested by the company, 
shall aid in effecting settlements, securing information 
and evidence, the attendance of witnesses, and in pros- 
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ecuting appeals, but the assured shall not voluntarily 
assume any liability or interfere in any negotiation 
for settlement, or in any legal proceeding, or incur any 
expense, or settle any claim, except at his own cost, 
without the written consent of the company previously 
given, except that the assured may provide at the com- 
pany’s expense such immediate surgical relief as is 
imperative at the time of the accident.” 

The petition alleges that-the insured complied with the 
provisions of the contract and surrendered control of 
the action, that defendant herein conducted all negotia- 
tions for settlement, took sole charge of the action 
against the General Construction Company, and from 
a judgment in plaintiff’s favor took an appeal to the 
supreme court, where the judgment was affirmed. Elliott 
v. General Construction Co., 93 Neb. 453. It may also be 
inferred from the petition that the insured was insol- 
vent when the action against it was commenced. 

The question presented seems to be: Where, accord- 
ing to the terms of an indemnity policy, an insurance . 
company has takeu sole charge of the defense of an action 
against the insured for damages for the death of the 
latter’s employee and a judgment has been rendered 
against the insured, is the liability of the insurance 
company subject to garnishment where the insured is 
insolvent, where the policy provides that “no action 
shall lie against the company to recover for any loss or 
expense under this policy unless it shall be brought by 
the assured for loss or expense actually sustained and - 
paid in money by him after actual trial of the issue?” 

Defendant contends that the policy is an indemnity 
contract, and that under the terms of the provision 
just quoted it is in no case liable to the insured until the 
latter has actually paid the judgment. In the interpre- 
tation of a contract an admissible and a reasonable con- 
struction which will not render it invalid should be 
adopted. The general purpose of the contract should 
also be’ considered. The general object of the indemnity 
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was that losses arising from injuries to employees 
should not fall upon the employer, but upon the in- 
surer, who by the collection of premiums creates a 
fund with which to pay such losses. To cheapen the 
cost of insurance the insurer agreed to defend at its 
own cost all actions which it should be unable to 
compromise. The employer surrendered control of the 
litigation, and the insurer, through its attorneys, re- 
sisted the claim of plaintiff, was unsuccessful, and ap- 
pealed to the supreme court, where the judgment was 
affirmed, Elliott v. General Construction Co., 93 Neb. 
453. For every purpose except that of paying the 
judgment the insurer has been the real litigant. After 
it has exhausted all legal measures in attempting to 
defeat plaintiffs claim, it attempts to deprive her of 
the fruits of the litigation by relying upon the failure 
of the insolvent employer, the judgment debtor, to pay 
the judgment, as required by the following provision 
of the contract: ‘No action shall lie against the com- 
pany to recover for any loss or expense under this policy 
unless it shall be brought by the assured for loss or 
expense actually sustained and paid in money by him 
after actual trial of the issue.” 

This is a proper provision to protect the insurer 
from claims of the employer before the latter has paid 
the judgment, since the purpose of the contract was to 
reimburse him, and not to provide him with funds 
which he might or might not use to pay a judgment 
recovered by an employee. This protection is not denied 
the insurer when through garnishment proceedings 
after judgment it is compelled to pay a judgment 
rendered against an insolvent employer. Its  ob- 
ligation under the contract is discharged as fully as if 
it had paid the employer after he had paid the judgment. 
Any other construction can serve no purpose except 
to defeat the collection of plaintiff’s judgment. Where 
the insurer has been the actual litigant it will not 
be permitted to defeat the collection of the judgment 
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by insisting upon such a construction. The conclusion 
here reached has been justified by the supreme court 
of Minnesota in the following language: 

“Upon the record did it appear that the company, the 
garnishee, was indebted to the defendant when the dis- 
closure was had? It may be conceded that the company 
intended so to frame the policy that not every avenue 
of escape from payment in case of a loss should be 
closed. The main purpose of its business is to obtain 
and retain the premiums. The object of the assured 
is to get protection. The object and purpose of the con- 
tracting parties is not to be lost sight of in construing 
a contract, nor is the rule that in case of ambiguity it 
must be resolved against. the one who prepared the in- 
strument.” 

“Tf suit is brought on a claim intended to be covered 
by this policy, the company, after notice, agreed to de- 
fend; but, not only that, it reserved to itself the 
exclusive right to settle or carry on the litigation, ex- 
cluding the assured from any interference therewith. 
On these provisions the company acted, assumed the 
defense, and has carried on the litigation to the bitter 
end, even after defendant left this jurisdiction. The 
assured retained no voice or interest in the litigation. 
The company substituted its interests and its judgment 
for that of the assured in the action. By so doing it 
assumed a relation to this plaintiff, and to every plaintiff 
where under its policy it steps into a suit, which must 
be considered in construing the contract. Neither public 
policy nor legal principles can be invoked against thie 
validity of these provisions, if they mean no more than 
an undertaking to contest an asserted claim against 
the assured, for which it is liable when established; 
but if, under the pretense of an insurance obligation, 
the company carried on litigation in the name of one who 
has neither voice nor interest therein, and which does 
not affect the company itself, because the assured is 
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unable or unwilling to pay if plaintiff is awarded judg- 
ment, it would seem the company becomes an officious 
intermeddler. Public policy does not permit a litigant 
to so surrender control of his lawsuit to one who has 
no interest in the cause of action. A contract between 
client and attotney, although the attorney has a lien 
for his fees on the cause of action, is void, if the client 
is excluded from control of the cause of action. The 
policy here should be so interpreted, if possible, that its 
provisions do not run contrary to law, and that result 
is reached by holding that the undertaking to defend 
means something more than carrying on litigation in 
court. * * * We therefore hold that, in a_ policy 
such as this, where the company has come into the 
litigation and assumed exclusive control thereof under 
its contract, it recognizes a liability, if it fails to defend 
successfully, to pay the assured the amount of the judg- 
ment it so permits to be established, not exceeding the 
- sum stipulated in the policy, and also that, as to the 
plaintiff, it sbould be considered that such judgment 
is a debt due the assured from the company, and not 
dependent on any contingency. Payment of the judg- 
ment, so far as the rights of the company are concerned, 
in such case, is a mere pro forma matter, and not a 
condition precedent to its liability to defendant under 
plaintiff’s garnishee proceeding.” Patterson v. Adan, 
119 Minn. 308. 

It must be conceded that the majority of courts 
passing upon this question have taken a different view. 
The cases are reviewed in Fidelity & Casualty Co. v. 
Martin, 163 Ky. 12. The conclusion reached in the 
present case, however, is in harmony with the general 
purpose of the contract, promotes justice, and deprives 
the indemnitor of no legitimate protection. : 

The judgment of the district court is therefore reversed 
and the case remanded. 

a REVERSED. 
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CornisH, J., dissenting. 

The maxim, “no wrong without a remedy,” refers 
to legal wrongs. In a free state, where men buy, sell, 
contract, and mingle with each other, inequities arise 
of which the law takes no cognizance. My brothers of 
the bench feel sure that the plaintiff, if defeated, would 
suffer wrong. I think they are mistaken, and, whether 
mistaken or not, I feel sure that the decision does EME 
defendant a legal wrong. 

Stripped of legal verbiage, the question is: Will the 
courts permit a contract wherein the insurer promises 
to indemnify the employer against ldss from accident 
to employees on condition that he shall be notified, 
shall consent to any settlement made, be permitted to 
defend the lawsuit, if any, and also on condition that it 
‘shall be so far an indemnity contract that the insurer’ 
shall not be liable until the employer has actually paid 
the loss sustained, as determined in settlement or in 
court? 

If such a contract will be permitted, then the con- 
tract under consideration will be permitted. One can 
safely challenge opposition to find a term or provision 
lacking for such a contract. Its history is that it was 
carefully drawn with a view to the “payment-first” 
provision and agreed to by the parties to it. Now, when 
parties have freely contracted, the courts must abide 
by the terms of the contract, or tell why not; otherwise, 
the court makes the contract for the parties and be- 
comes a legislative body. A mere inequity as between 
the parties is not sufficient. Some ambiguity or re- 
pugnancy must be shown, or that it is unconscionable, 
against public policy, or otherwise forbidden by law. 
Hard cases make bad law. 

In the body of the opinion the court reaches its 
conclusion through an interpretation of the contract, 
and gives as a reason for its interpretation that to re 
quire payment by the employer of the judgment, before 
liability of the insurer arises, would make the contract 
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one against public policy. In the syllabus, which is 
supposed to state the law of the case, the rule is not 
made to depend upon interpretation at all, but applies 
to any contract containing the provision quoted in it. 
Suppose the next contract which comes before us should 
be one containing a provision like the one quoted in the 
syllabus, with these words in addition: “Let no one, 
either the courts or anybody else, construe this contract 
to mean that in a certain event the insurer is liable be- 
fore payment of the loss by the employer; it means, 
as of course we always intended it to mean, that in no 
event, the parties having lived up to their contract, 
shall the insurer be liable until the employer has suf- 
fered the loss; that is, has paid it.” Will the court then, 
contrary to the opinion, refuse to cal] the contract 
void as against public policy? Will it, in accordance © 
with the rule stated in the syllabus, hold that the lia- 
bility still exists, even though the contract is against 
public policy? Probably not; for if, in any such case, 
the quoted provision is against public policy, then the 
whole contract, being inseparable, fails. The courts 
will not perforce give a contract the construction that its 
language will not permit, to prevent its being void as 
against public policy. 

In the opinion, interpreting the contract, it is thought 
its provisions may ‘‘mean no more than an undertaking 
to contest an asserted claim against the assured, for 
which it (the insurer) is liable when established.” The 
“undertaking to contest” is squarely and fully provided 
for in a section preceding the quoted provision. The 
quoted provision is the only one in the contract which 
undertakes to tell when the liability for payment arises 
against the insurer. Read it again. It seems to the 
writer that it can have but one possible meaning; that 
is, that the employer must pay the loss before he is 
entitled to be indemnified. 

It is argued, not as a matter of estoppel, but of in- 
terpretation, that the quoted provision may have in 
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mind a case where the insurer has refused to defend, 
in which case he will not be liable until the employer 
has paid the judgment. This, suggestion does violence to 
the terms of the contract. The undertaking to defend 
is absolute. It forgets that the policy throughout is one 
to indemnify against loss, and not against liability. 
The insurer has no right of election to defend or not. 
By its plain terms, the insurer must either settle, de- 
fend, or pay. Under such an interpretation, the insurer 
can defend only on penalty of assuming the entire lia- 
bility of the suit. 

Would a provision making liability contingent on 
payment by the employer, combined with the provision 
that the insurer shall have control of the defense, make 
the contract void as against public policy? Not, I think, 
unless we are to make new law. As said by one of 
the early judges, “Public policy is an unruly horse and 
dangerous to ride.” “Judges are more to be trusted as 
interpreters of the law.” Public policy extended might 
lead us anywhere, just as would the practice, in deciding 
cases, of not applying the general rules of the law, 
but following our sense of equity in the individual case. 

So far is the provision requiring notice to the insurer 
anda right to defend from being against public policy, 
that what is most valuable in that provision for him 
would be his, if the provision were entirely left out of the 
contract. He is the real party in interest, the one who 
should defend, the one who may have to pay the judg- 
ment. At common law, one who has to pay the judgment 
is entitled to notice, has a right to be present and even 
be given a voice in the trial. The court would protect his 
interest to see that no unjust judgment was obtained. 
The insurer’s case is not that of an intermeddler, or of 
a lawyer, buying a lawsuit, stirring up a_ lawsuit, 
or preventing settlement. Probably, at common law, 
without any contract for it, the employer could not 
hold him to a settlement without his consent. Under 
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this contract, the employer is as free to settle as if 
he had never paid his $380 premium. 

How can it be said that the insurer has no interest in 
the lawsuit when the employer is insolvent? That is 
to say that insolvents have no credit. Ordinarily, or 
at least in half of the cases, the insolvent will find it 
easy to get the money to pay the judgment. The ar- 
gument assumes that the insurer will know of the in- 
solvency. 

Much time is spent in discussing the propriety and 
purpose of the quoted provision requiring payment first. 
I do not care how hard this provision may appear to be 
in the present case. In my opinion, its meaning being 
clear and unambiguous, the particular purpose or reason 
which the parties had for inserting it is not the business 
‘of the court. The fact that, as free contracting parties, 
they placed it there is sufficient. If reasons are neces- 
sary, they are at hand. The insurer wished to make a 
strictly indemnity contract. He did not care to be sub- 
rogated to a loss which the employer was released by 
his insolvency from paying. The insurance world rec- 
ognizes the fact that the irresponsible man is a greater 
risk than the responsible one. In cases like the one 
in hand the danger of collusion between employer and 
employee at once arises. Again, the insurer, on grounds 
of business policy, may prefer to make sure that the 
money goes to the injured employee. Without the 
provision, it may go elsewhere. The opinion itself 
says: “This igs a proper provision to protect the in- 
surer” against the misapplication of the fund. But such 
need for this protection could only arise in case of in- 
solvency. So we have the court, at this point, making 
the provision a proper one for this purpose, but, later 
on in the opinion, holding that it never has any use or 
application except when the insurer has not conducted 
the defense. If the provision is in for one purpose, it 
is in for all purposes within its expressed meaning. The 
court cannot say it shall apply for this purpose, and 
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justify itself in refusing it for other purposes because, 
in the individual case, it would work a hardship, ‘con- 
trary to its notions of justice. The laws are adapted 
to those cases which more frequently occur. It seems 
to me the opinion exhibits a strained construction of 
the contract, due to the particular circumstances of the 
case. If these contracts work a hardship on employees, 
that is a consideration for the legislature, not the courts 
of justice. 

The contract, on simple view, is clear and easily . 
understood. Argument about it and the refinements of 
logic, to make it mean something else, are only con- 
fusing. Twenty-four courts, besides the triai court, 
have passed upon this contract. All but three of them 
have construed it to be an indemnity, not a liability 
contract. For a review of the cases, see the recent case 
entitled Fidelity & Casualty Co. v. Martin, 168 Ky. 12. 

The courts must remember that they are neither law- 
makers nor contract-makers, and that contracts not pro- 
hibited by law are the law between the parties to them. 
As said by Sir Frederick Pollock, in his article on 
Contracts, 7 Ency. Brit. p. 35, the enforcement of 
contracts is among “the most important functions of 
legal justice.’ Page 38: “The business of the law, 
therefore, is to give effect so far as- possible to the inten- 
tion of the parties, and all the rules for interpreting 
contracts go back.to this fundamental principle and 
are controlled by it. * * * A rule which can take 
effect against the judicially known will of the parties 
is not a rule of construction or interpretation, but a 
positive rule of law.” If we deviate from this rule 
of construction, there will arise general confusion and 
uncertainty as to what the law is, not conducive to 
the ends of justice. 
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JOHANNA SPRATLEN, ADMINISTRATRIX, APPELLANT,  V. 
JAMES C. IsH, ADMINISTRATOR, APPELLEE. 


Firep Fepruary 21, 1917. No. 19123. 


Negligence: Ingugy: ProximaTe Cause. The proximate cause of an 
injury is that cause which, in the natural and continuous sequence, 
unaccompanied by any efficient intervening cause, produces the in- 
jury, and without which the result would not have occurred. 


APPEAL from the district court for Douglas county: 
CHARLES LESLIE. JuDGE. Affirmed. 


De Bord,.Fradenburg & Van Orsdel and John O. 
Yeiser, for appellant. 


W. W. Slabaugh, contra. 


Morrissey, C. J. 

In December, 1909, Fred Spratlen and his family were 
tenants of Martha M. Ish. The house was equipped with 
gas fixtures, and was lighted by gas. One of the pipes 
which ran through the cellar was so constructed that 
there was a sag or bend therein, and as the moisture 
in the gas beeame cooled during the cold weather it 
settied in this sag and froze. The ice thus formed 
stopped the flow of gas. Some member of the Spratlen 
family notified the gas company, and the company sent 
a man to remedy the trouble. He opened a number of 
gas jets (among others the one in the bedroom in 
which plaintiff's decedent slept), and poured alcohol 
into the pipes for the purpose of thawing the ice. The 
jet in decedent’s bedroom was left open, but, owing to 
the ice in the pipe, no gas escaped at the time. Mr. 
Spratlen came in during the night and retired as usual. 
Some time afterwards, by the action of the alcohol and 
the rising temperature, the ice thawed, the gas flowed 
through the pipe, escaped through this jet which the 
gas company’s agent had left open, and Mr. Spratlen 
was asphyxiated, 


, 
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The widow, aS administratrix of his estate, filed suit 
against the gas company and Mrs. Ish, the owner of 
the house. Subsequently plaintiff made a_ settlement 
with the gas company, which paid $3,000 into court 
and was discharged of all liability, and the case against 
Mrs. Ish was dismissed. Plaintiff then filed this suit 
against Mrs. Ish and her son, James C. Ish. The peti- 
tion seeks to attach liability to Martha M. Ish on the 
theory that she, as the owner of the house, maintained 
this defective and improperly drained pipe in which 
the liquid froze; that this freezing prevented the fiow 
of the gas; that the gas company’s employee undertook 
to eliminate the trouble; that in doing so he left the 
gas jet open; that the gas company was negligent in 
leaving the jet open; and that Mrs. Ish was negligent 
in maintaining these sags or traps in the gas pipes. 

James C. Ish, it was alleged, was not a_ licensed 
plumber, but that he had done the plumbing in this in- 
stance, and was therefore liable for its defective condition. 
James C. Ish denied that he had done the plumbing. The 
cause of action against him seems to have been aban- 
doned on the appeal. At the conclusion of plaintiff's 
evidence, the trial court, on defendants’ motion, di- 
rected the jury to return a verdict for both defendants. 
Motion for new trial was overruled, and the plaintiff 
appeals. ; 

Plaintiff argues that this accident would not have’ hap- 
pened if the defendant had not trapped the water in 
the pipe; in other words, had the pipes properly 
drained, the agent of the gas company would not have 
been called and the jet would not have been left open; 
that the negligent construction of the pipe and the 
negligent conduct of the gas company were concurrent, 
and therefore Mrs. Ish and the gas company are jointly 
and severally liable. Perhaps this gase might be dis- 
posed of under the rule in Davis v. Manning, 98 Neb. 
707, but we think it better to meet the direct question: 
Was the alleged negligent plumbing the proximate 
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cause of the injury? If this question is answered in the 
negative, it is unnecessary to determine the rights of 
landlord and tenant. 

The alleged negligence, it will be noted, consisted in 
permitting one of the gas pipes to sag so that it did not 
drain properly, and the liquid therein froze and shut 
off the flow of gas which was desired for illuminating 
purposes. Had the gas jet been left closed, this would 
merely have caused inconvenience in lighting the house, but 
would have caused no other injury. Asphyxiation 
does not occur from shutting off the flow of gas, but 
from permitting it to escape. No stretch of the imagin- 
ation will permit a holding that asphyxiation of plain- 
tiff’s decedent was the natural and probable result of 
such plumbing. If it was not, plaintiff is not entitled to 
recover. 

“An injury that could not have been foreseen or 
- reasonably anticipated as the probable result of the neg- 
ligence is not actionable, nor is an injury that is not 
the natural consequence of the negligence complained of, 
and would not have resulted from it, but for the inter- 
position of some new, independent cause that could not 
have been anticipated.” Chicago, St.*P., M. & O. R. 
Co. v. Elliott, 5 C. C. A. 347, 20 L. R. A. 582, 

“The concurring negligence of another cannot trans- 
form an act of negligence which is so remote a cause of 
an injury that it is not actionable into a cause so 
proximate that an action can be maintained upon it. 
Tt cannot create a liability against one who does not 
legally cause it, or make an injury the natural and 
probable result of a prior act of negligence which was 
not, or would not have been, sucha result in its absence.” 
Cole v. German Savings & Loan Society, 59 C. C. A. 593, 
63 L. BR. A. 416. 

Even assuming that defendant had knowledge of the 
defective plumbing, that she knew that the liquid in 
the gas might not drain off properly, that thé pipes 
would freeze and the flow of the gas be intercepted, 
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yet she could not have foreseen that the gas company’s 
agent would open the jet and remove therefrom the 
porcelain tip, and leave the jet open, that plaintiff’s 
decedent would return home during the night and 
retire without observing the condition of the gas jet, that 
while he slept the temperature would rise and thaw the 
ice, that the’ flow of gas would be resumed and the 
fatal consequences follow. The defect in the plumbing 
is legally too remote to contribute to the death, or to 
impose liability upon the landlord. It was not the 
proximate cause of the injury. That the trap or sag 
in the pipe furnished the causation or condition which 
rendered the accident possible is not to be disputed, 
but it cannot be logically and reasonably maintained 
that the landlord should have foreseen or anticipated 
the negligent conduct of the gas company’s employee. 

The judgment is 

AFFIRMED. 
Letron, J., not sitting. 


CHARLES A. RICHEY, APPELLER, Vv. OMAHA & LINCOLN 
RAaiLway & LIGHT COMPANY, APPELLANT. 


FIvep FEBRUARY 21, 1917. No. 19889. 


1. Contracts: Construction. Technical terms in & contract may he 
given a-nontechnical meaning relied upon by one party, where the 
other party had reason to suppose the former so understood 
them. Rev. St. 1913, sec. 7909. 


2. Injunction. An injunction may be granted to prevent a public 
service corporation from wrongfully cutting off a supply of elec- 
tricity which it is under contract to furnish. 


AppEAL from the district court for Douglas county: 
CHARLES LESLI£, JUDGE. Affirmed. 


Brome & Brome for appellant. 


Vinsonhaler, McGuckin & Caldwell, contra. 
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Ross, J. 

Plaintiff is a dealer in sand, and by means of pumps 
procures his supply from the Platte river near Louis- 
ville. Defendant operates an electric railway between 
Omaha and Papillion, and transmits and sells electricity 
for power and other purposes. Under a contract dated 
February 6, 1914, the parties agreed that plaintiff should 
be supplied with electricity for the term of two years, 
and that he should have the privilege of extending 
the period to five years—an option which he has exer- 
cised. For a time plaintiff operated his pumps with 
electricity furnished under the contract. Claiming that 
he refused to pay for power used, defendant severed 
the wires and removed the appliances employed in 
delivering currents. Plaintiff resorted to equity. From 
a decree requiring defendant to restore the abandoned 
service and enjoining further interference therewith 
in violation of the contract, this appeal is taken. 

The appeal presents these questions: Was _ plain- 
tiff in default in paying for electricity furnished? Was 
he entitled to the equitable remedy of injunction? 
Whether he was in default depends on the contract. 
The material provisions are: 

_ -“fThe rate to be charged for this current will be 

21% cents per kilowatt-hour for the first 60 homrs use 
per month of the maximum demand; 214 cents for the 
second 60 kilowatt-hours, and 2 cents for all current 
in excess of 120 hours’ use of maximum demand per month. 
In addition to the above a fixed charge of $1.50 per 
horse-power of maximum demand per month will be 
charged; said maximum demand to be determined by 
taking the highest average for 15 consecutive minutes 
(measured by a maximum-demand meter of standard 
make) during the month for which bill is rendered; 
said average to be figured on a kilowatt-hour basis. 
All current to be measured by standard make elecirical 
meters. You to guarantee us a minimum revenue of 
$9 per annum per horse-power connected, based upon 
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the rated capacity given by the manufacturer of the 
motor. * * * 

“We will guarantee that at the above rate your 
total net cost of operating your 75 horse-power motor 
on an 8” sand pump shall not exceed $1 per hour, and 
it is agreed that should, at the above rate, the total 
amount of your bills exceed the above guaranty, then you 
are to make payment to us on the guaranty basis. 
Should the amount not equal the guaranty basis, you are 
to remit in accordance with the rates in the foregoing 
paragraph. You to report the actual number of hours 
motor is operated each month; we to retain the privi- 
lege, however, of installing a registering meter at any 
time. All installations to be based on the same guar- 
anty, in proportion to the horse-power connected. * * * 
' “Rach of your plants are to be dealt with as a 
separate proposition, but each to be operated under the 
foregoing conditions.” 

The trial court found that plaintiff was required to 
pay for electric power furnished at a rate not exceed- 
ing $1 an hour for each 75 horse-power motor, “based 
upon the rated capacity given by the manufacturer of 
the motor,” and that payments for additional power 
should be made on the same basis. If this construc- 
tion is correct, plaintiff, as shown by the. proofs, paid 
for all the power used by him. before bringing suit. 
Defendant contends, however, that plaintiff was required 
to pay for the power actually used at the rate specified 
in the first paragraph of the contract copied herein; 
the guaranty, as understood by defendant, being that 
the cost of operating a pump one hour should not exceed 
$1 for each 75 horse-power used, without regard to 
the manufacturer’s rated capacity of the motor. Evi- 
dence on defendant’s behalf shows that electrical engi- 
neers use the term “horse-power connected” as meaning 
the power actually used, which may be twice the 
manufacturer’s rated power of the motor. Under such 
a construction of the contract the amount due for 

100 Neb.—54 
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power used each month would exceed the amount for 
which plaintiff has paid. In view of the entire record, 
however, the construction adopted by the trial court 
seems to be correct. Prior to the execution of the con- 
tract, defendant proposed the rate mentioned in the 
first paragraph quoted herein, but plaintiff said that 
he knew nothing about electrical terms, and that he 
had been operating a 60 horse-power oil-engine at a 
cost of 65 cents an hour. The guaranty clause, the 
second paragraph copied herein from the contract, was 
then inserted and the contract executed. Under the 
circumstances the guaranty clause controls conflicting 
provisions. The contract was drafted by defendant’s 
agents. They were familiar with their technical terms 
and they knew that plaintiff was not. They had oc- 
casion to learn his understanding of the guaranty 
clause, when considered with the entire contract and 
the surrounding circumstances. The sense in which they 
had reason to suppose he understood the contract must 
prevail. Rev. St. 1918, sec. 7909. He was not in 
default in paying for electric power used under this 
construction of the contract. , 

Was plaintiff entitled to an injunction? Defendant 
contends that an action at law for damages would 
afford plaintiff adequate relief. Defendant is a cor- 
poration organized under the laws of Nebraska, re- 
lating to the organization of railway companies. Rev. 
St. 1918, secs. 5927-5935. The articles of incorporation 
authorize it “to generate, sell and transmit electricity 
for power, light and heating purposes, and for general 
use to persons, corporations, or municipalities.” It 
is operating an electric railway: from Omaha to Papil- 
lion. Under authority of statute it transmits “over 
its right of way currents of electricity for the purpose 
of * * * supplying power for the use of such rail- 
road and the use of others.” Rev. St. 1913, sec. 5930. 
In its answer defendant admits that it is “engaged in 
the transmission and sale of electricity to serve individ- 
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uals and corporations.” The proofs justify a finding 
that defendant in transmitting and selling electricity is 
a public service:corporation. In that event, defendant 
insists that plaintiff has an adequate remedy by man- 
damus. That is the proper procedure to compel a 
public service corporation to furnish service to the 
public. State v. Nebraska Telephone Co., 17 Neb. 126. 
The writ of injunction is, however, a proper remedy 
to prevent it from wrongfully discontinuing service which 
it is under contract to furnish. Seaton Mountain Elec- 
tric Light, Heat & Power Co. v. Idaho Springs Invest- 
ment Co., 49 Colo. 122, 33 L. R. A. n. s. 1078; United 
States Electric Lighting Co. v. Metropolitan Club,6 App. 
D. C. 5386; Egyptian Packing Co. vt. Olney Gas Co., 183 
Ill. App. 447; Graves v. Key City Gas Co., 88 Ia. 714; 
Sickles v. Manhattan Gas-Light Co., 64 How. Pr. (N. 
Y.) 33. 
The judgment of the district court is therefore 
AFFIRMED. 


ORA ROOKSTOOL, APPELLANT, V. CUDAHY PACKING Com- 
PANY ET AL., APPELLEES. 


Fitep Fesruary 21, 1917. No. 18647. 


1. Pleading: Consrrucrion. If a petition of a minor by his next 
friend to recover damages for personal injury alleges the age of the 
minor at the time of the injury was 14 years, another allegation 
in the petition that he was under 15 years at that time must be 
construed as against the pleader as also alleging that he was 14 
years old at the time of the injury. 


: Cause oF AcTIon: Review. If such petition counts only | 
upon a common-law liability of the employer, and the evidence 

and all proceedings upon the trial are consistent only with that 

construction of the pleadings, and the case is, upon that theory, 

submitted to the trial court, this court upon appeal will so con- 

sider it, and the statute which prohibits the employment of minors 

between the ages of 14 and 16 years has no application. 
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3. Master and Servant: Insury To SERvANT: AcTION: Review. In 
such action, if the petition does not allege any defect in the ma- 
chinery or appliances by which the plaintiff was injured, and no- 
question was suggested upon the trial, it will not be considered 
in this court upon appeal. 


Opinion on motion for rehearing of case reported, 
ante, p. 118. Former judgment of reversal vacated, 
and judgment of district court affirmed. 


SEDGWICK, J. 

The trial court instructed the jury to find a verdict 
for the defendant, and by our former opinion, ante, p. 
118, the judgment of the trial court was reversed. On 
motion for rehearing the case has been again sub- 
mitted upon an additional] brief and oral arguments. 

The plaintiff, who was a minor, brought the action 
by his mother as next friend to recover damages 
caused by an injury in an elevator while the plaintiff 
was in the employment of the defendant company. 
The petition alleged, “plaintiff herein is a minor of the 
age of 18 years,” and alleged that the accident occurred 
on the 22d day of May, 1910, and that “plaintiff was at 
that time less than 15 years of age.” As the action was- 
begun on the 23d day of October, 1913, the allegation that 
he was then 18 years of age was an allegation that 
when the accident occurred he was more than 14 years 
of age, and the direct allegation that when the accident 
occurred he was less than 15 years of age must also, 
as against the pleader, be construed to mean that he 
was past 14 years of age. The petition counts entirely 
upon a common law. liability, and not upon the statute 
which prohibits the employment of a child under 14 
years of age, or the statute which prohibits the employ- 
ment of one under 16 and over 14 years of age, except 
on certain conditions. The allegation in the petition 
in that regard was: “Plaintiff further alleges that at 
that time, and on the date aforesaid, plaintiff herein 
was a minor, and was not familiar with nor did he 
appreciate the dangers incident to the operation of 
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said elevator, nor did this minor plaintiff understand 
or appreciate the specific danger, the danger of looking 
into the elevator shaft in the manner hereinbefore set 
forth. And plaintiff further avers and alleges that 
the defendant company failed and neglected to warn 
plaintiff of the danger of looking into the shaft of 
said elevator; nor did the defendant company warn 
this plaintiff of the danger of being caught by the 
descending elevator while looking into the shaft there- 
of.” If the employment of ‘a child under 14 years of 
age is the cause of his injury, his employer would be 
liable for damages. It is not necessary to determine 
in this case whether the employer of such a child would 
be liable for any and all injuries that might occur 
to him while in such employment, without regard to 
whether said injuries depended upon his tender years, 
since this record is conclusive that the plaintiff was 
more than 14 years of age. The plaintiff was himself asked 
upon the witness-stand to state his age, and stated 
that he was 18 years of age. If he was 18 years of 
age at the time of the trial, he must have been more 
than 14 years of age at the time of the injury, accord- 
ing to the allegations of the petition. The plaintiff and 
his mother testified that at the time of the accident the 
plaintiff was 13 years of age. But this was several 
years after the injury, and must be considered as an 
error in computation on their part, rather than a 
deliberate intention without any explanation to deny 
the allegations of the petition, which were also under 
oath. This statute has not been frequently construed 
by this court. The section that prohibits employment 
between the ages of 14 and 16 years is followed by sev- 
era] sections from which it might be contended that 
this provision is rather in the interest of the education 
of the child than to protect it from unnecessary dangers 
as the former section does. However that may be, this 
court has said: “Plaintiff, having induced the court to 
‘adopt one theory, ought not to complain because a dif- 
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ferent doctrine was not followed.” Hankins v. Reimers, 86 
Neb. 307. In that case the petition alleged that the 
deceased was under the age of 16 years, but the case 
was tried and submitted to the jury by the court under 
instructions upon the theory that the action was for the 
common-law liability, and, as no objection was made 
to so submitting it, the plaintiff was not allowed to 
count upon the fact that the deceased was under 16 
years of age. As we have already said, the petition in 
the case at bar counted strictly upon the common-law 
liability. There was nothing in the evidence or in 
the manner of trial that indicated any other theory of 
liability. It was upon that theory that the defendant 
asked the court to instruct the jury to find a verdict 
in defendant’s favor. No objection was made to the 
assumption that it was submitted as upon the common- 
law liability, and the question of the effect of the 
statutes now being considered was first presented in 
this court. The Reimers case is therefore in point. 
The petition alleges that it was customary when the 
elevator was lowered to give a signal before passing 
each floor, and that in this case the operator of the 
elevator neglected to give such signal. This, however, 
would not justify placing oneself in the shaft to observe 
the location of the elevator. The plaintiff testified that 
there was a place at each floor to ring a.bell and call 
the elevator; that there was a bell on the floor where 
he was hurt, and that he did not ring the bell, but stood 
there watching his friend; that a man on one floor 
who wanted the elevator to come to his floor would 
“ring the bell—push the button.” “Q. If he was on 
floor one he would give it one bell, or number two, 
two accordingly? Is that the way it was operated? 
A. Yes, sir. Q. And the elevator did not move unless 
that bell was sounded? A. Wasn’t supposed to, was 
the way I understood it.” This evidence shows that he 
fully understood how to use the elevator, and that 
putting his head into the elevator shaft had nothing 
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to do with the use of the elevator, but was a matter of 
idle curiosity. 

It is now contended that it was isonipeude to leave 
an opening in the shaft that permitted plaintiff to in- 
sert his head. But there is no allegation in the petition 
that raises that question. Nothing is alleged about this 
opening in the shaft, and no defect in the construction 
of the elevator or shaft is counted upon. The alleged 
negligence of the defendant is not proved. The plain- 
tiff’s unnecessary act, prompted by curiosity, was the 
cause of the accident. 

Our former judgment is vacated, and the judgment 
of the district court is 

AFFIRMED. 


Hamer, J., dissenting. 

This case was tried upon the theory that the boy 
employed in the packing house was under 15 years of 
age. The petition alleged that at the time of the injury 
he was “less than 15 years of age.” The boy’s mother 
testified: “As a matter of fact his age was 13, going 
on 14.” The defendant answered: “Defendant is not 
informed as to the exact age of the plaintiff.” There 
was then a denial of the averments contained in the 
petition “in that regard.” They appear to have gone to 
trial upon the plaintiff’s allegation contained in “in that 
regard.” They appear to have gone to trial upon the 
plaintiff's allegation contained in the petition that he 
was less than 15 years of age at the time of the accident. 
There is no evidence which attempts to dispute or in 
any way to contradict the mother’s testimony that the 
boy was “13, going on 14.” She also testified that 
the truant officer, McAuley, “knew it positively.” No- 
body denies that. She also testified that her son “went 
to school in South Omaha ever since he was five years 
old.” The truant officer undoubtedly knew this. He 
does not deny it. 
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The case is to be considered here upon the same 
theory that it was tried in the district court. We have 
no business to hear the case in this court upon a 
different theory than that upon which it was tried in 
the court below. While the petition may not be very 
artistic, it states the facts in a way that they can 
be understood. The petition alleged that the boy, 
Ora Rookstool, was employed in the hog-killing depart- 
ment of the packing plant; that he “was a minor, and 
was not familiar with nor did he appreciate the 
dangers incident to the operation of said elevator, nor 
did this minor plaintiff understand or appreciate the 
specific danger * * * of looking into the shaft 
of said elevator, nor did the defendant company warn 
this plaintiff of the danger of being caught by the 
descending elevator while looking into the shaft there- 
of.” 

The plaintiff and defendant went to trial upon the 
plaintiff’s allegation that he was less than 15 years 
of age at the time the accident happened, and the 
defendant’s denial of that allegation. There was un- 
doubtedly an issue to try. Whether the boy was be- 
tween 14 and 16 or less than 14 might not be material, 
but, in any event, there would be a liability under the 
statute. 

Section 3575, Rev. St. 1913, forbids the employment 
of a child under 14 years of age in certain places 
specified, among which are a manufacturing establish- 
ment or a factory or a workshop. The second clause in 
the section provides that it shall be unlawful for any 
person, firm or corporation to employ any child under 
14 years of age in any business or service “during the 
hours when the public schools of the town, township, 
village or city in which the child resides are in session.” 

It will be noticed that the foregoing section makes the 
employment of a child under 14 years of age unlawful. 
It is clearly unlawful, and if the truant officer con- 
nived at such employment knowing that the boy was 
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under 14 years of age, the thing which he did was 
unlawful, and, whatever his motive may have been, his 
conduct was still unlawful, and so was the employ- 
ment of the boy by the packing house. 

The next section is a long and labored effort to 
provide that, where the child is between 14 and 16, 
he may be permitted to be employed in certain places 
specified, including a manufacturing establishment or 
workshop, provided that the person or corporation 
employing him procures and keeps on file and acces- 
sible to the truant officers of the town or city, and cer- 
tain other officers, an employment certificate. , 

Section 3577 provides: “An employment certificate 
shall be approved only by the superintendent of schools 
of the school corporation in which the child resides, or 
by a person authorized by him in writing, or, where 
there is no superintendent of schools, by a person 
authorized by the school district officers.” 

Section 3578 provides that the person authorized to 
issue an employment certificate shall not issue such 
certificate until he has examined, approved and filed 
the school record of such child, showing that the child 
has completed the work of the eighth grade of the 
public schools or its equivalent, or is regularly attend- 
ing night school; also “a passport or duly attested 
transcript of the certificate of birth or baptism, or 
other religious or official record showing the date and 
place of birth of such child.” It is also provided that 
an “attested transcript of the birth certificate filed 
according to law with a registrar of vital statistics, 
or other officer charged with the duty of recording 
births, shall be conclusive evidence of the age of such 
child.” It is also provided that the affidavit of the 
parent or guardian or custodian shall be required only 
in case the other documents named cannot be produced. 
It is also provided that such employment certificate 
shall not be issued until such child has personally 
appeared before and has been examined by the officer 
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issuing the certificate, and, then, when such officer shall 
sign and file in his office a statement.‘“that the child 
can read and legibly write simple sentences in the 
English language, and that, in his opinion, the child 
is 14 years of age, or upwards, and has reached the 
normal developement of a child of its age, and is in 
sound health and is physically able to perform the work 
which it intends to do.” There is then a provision 
for examination of physical fitness by a medical officer 
of the board or department of health, or by a physician 
provided by the state board of inspection. There is 
then a provision that, whenever the person authorized 
to issue the employment certificate is in doubt about the 
age of the child, he may require the party or parties 
making the ‘application for the certificate to appear be- 
fore the judge of the juvenile court or the county 
judge, where the question of the age of the child shall 
be determined, and the judgment of the court shall 
be final and binding upon the person issuing the cer- 
tificate. This section provides: “Every employment 
certificate shall be signed in the presence of the officer 
issuing the same by the child in whose name it is 
issued.” 

Section 3579 provides that the certificate shall state 
the date and place of birth of the child, describe the 
color of the hair and eyes, the height and weight and 
any distinguishing facial marks, and also the state- 
ment that the papers required by section 3578 have 
been duly examined, approved, and filed, and that 
the child named in the certificate has appeared before 
the officer signing the certificate and has been examined. 

The act also provides a form of certificate, a limit 
of the number of hours of employment; the limit to 
be not more than eight hours in any one day, and 
not more than 48 hours in any one week. 

Section 3585 provides a penalty of $50 where any 
one employs a child under 16 years of age, and in 
violation of this article, and also provides a like penalty 


N 
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where one having a child in his contro] under such age 
permits it to be employed in violation of the article. 
There is also a penalty of not less than, $5 a day nor 
more than $20 where the party employing the child 
continues to employ it after being notified by the 
truant officer or other proper person. There is also a 


. provision for punishing those who make oath to material 


false statements, by a fine not to exceed $50. There 
is also a provision touching the right of.an officer to 
visit any person, firm or corporation employing such 
children. Upon refusal to permit the officer to make 
such visit, there may be a fine of $50, or imprisonment 
not exceeding 30 days. The presence of a child under 
16 years apparently at work in any of the places 
enumerated in this article is made evidence of his 
employment in such place. The deputy commissioner of 
labor and the truant officers are in duty bound to en- 
force the provisions of the article, and the county 
attorney shall file complaints against those supposed 
to be guilty, when informed that the law has been vio- 
lated. Truant officers are required to visit the places 
where child labor is employed. 1 

Section 3586 provides that the governor shall appoint 
a board of five inspectors, two of whom shall be women, 
and the chairman shall be the executive head of the 
board, and shall reside in that county employing the 
largest number of children under the age of 16. Any 
member of the board shall have power to demand the 
examination of any child under 16 years by a regularly 
licensed physician with a view to ascertaining whether 
the child is able to perform the labor in which it is 
employed. “No child under sixteen shall be employed 
who cannot obtain a certificate of fitness from such 
physician.” 

Section 3587 provides: “No child under the age of 
sixteen years shall be employed in any work which by 
reason of the nature of the work, or place of perform- 
ance, is dangerous to life or limb, or in which its health 
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may be injured or its morals may be depraved. Any 
parent, guardian, or other person, who, having under 
his control any child, causes or permits such child 
to work or be employed in violation of this section, 
shall be guilty of a misdemeanor and upon conviction 
shall be fined not more than fifty dollars, or be im- 
prisoned not exceeding ten days.” 

In this case the child was alleged to be under 15 
years, and the mother swore that it was 18, going on 
14. It was employed in a packing house, which must 
be conceded to be a dangerous place. Under the 
testimony the truant officer and the packing company 
were all of them guilty. The employer should be fined 
$50, or be imprisoned not exceeding ten days. While 
engaged in this unlawful performance the boy came near 
losing his life, his scalp was lifted up, his teeth were 
knocked out, yet it is the purpose of the majority 
opinion that there shall be no liability, and that the 
thing done is made legitimate. 

Whether the purpose of the truant officer was to — 
enable the boy to assist his mother in making the living, 
or whether it was to get an additional hand for the 
packing house, no one may tell from the record. She 
says in her testimony that she furnished the school au- 
thorities a certificate showing the boy’s birthday to 
have been July 26, 1895. When asked if she had done 
so, she said: “Yes; because Mr. McAuley wanted him to 
be a little bit older on account of helping me out.” On 
redirect examination she testified: “Q. But as a matter 
of fact his age was 18, going on 14 years old? A. 
Yes, sir; and the truant officer knew it positively. 
He went to school in South Omaha ever since he was 
five years old.” 

The petition charges that the employment of the boy 
was at a time when he “Was a minor, and was not familiar 
with nor did he appreciate the dangers incident to the 
operation of said elevator, nor did this minor plain- 
tiff understand or appreciate the specific danger * * * 
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of looking into the shaft of said elevator; nor did the 
defendant company warn this plaintiff of the danger of 
being caught by the descending elevator while looking 
into the shaft thereof.” It will. be noticed that it was 
the purpose of the pleader to state that the boy did 
not appreciate the specific danger of looking into the 
shaft, and that he had not been warned concerning 
the danger of being caught by the descending elevator. 
His youth and lack of experience were emphasized. 
All the facts showing that it was wrong to have the boy 
employed in such a place are set forth. Of course, 
everybody knows that a boy at the age of 13, or any 
where between 13 and 15, might do just such a reckless 
thing as this boy did, and the purpose of the statute is 
to keep such boys from doing such acts and from being 
placed by employers where they are likely to do such 
acts. The judge of the district court does not appear 
to have paid very much attention to the child labor law. 
He seems to have been looking for an opportunity to re- 
lieve the defendant from liability. He said: “Now this 
young man went out-of hjs way to put his head over into 
that elevator shaft, and I do not see that the defendant 
was guilty of any negligence, and it seems to me that 
the plaintiff himself would be guilty of contributory 
negligence.” He then says that he will have to sustain 
the motion. Of course, the boy went out of his way. 
All boys do when they are of the age of this boy. The 
child labor statute was passed because the legislature 
knew that such boys were likely to get hurt because 
of their recklessness, and to keep them from being 
employed in places of this kind. Of course, the learned 
judge of the district court is a very fair-minded sort 
of man, but he conceived that the defendant was being 
tried because of negligence alone, and not because the 
boy was within the limits of the child labor law. 
He overlooked the age of the boy, because he spoke of 
him as “this young man.” He could not have been 
much of a young man at the age of 13. 
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Section 7662, Rev. St. 1913, provides: “The rules 
of pleading formerly existing in civil actions are 
abolished, and hereafter the forms of pleading in civil 
actions in courts of record, and the rules by which their 
sufficiency may be determined, are those prescribed 
by this Code.” 

Section 7664, Rev. St. 1918, provides: “The petition 
must contain: First, the name of the court and county 
in which the action is brought, and the names of 
the parties, plaintiff and defendant; second, a state- 
ment of the facts constituting the cause of action in 
ordinary and concise language, and without repetition; 
third, a demand of the relief to which the party supposes 
himself entitled.” 

All the requirements of the above section are com- 
plied with in the petition, and the undisputed facts show 
that the boy is 13 years old. It requires a technical con- 
struction of the petition to wipe out the boy’s claim. 

This court in Hankins v. Reimers, 86 Neb. 307, held: 
“Allegations in a petition that a master unlawfully, 
wrongfully and negligently directed his infant servant 
to dig a cave in the side of a hill under circumstances 
particularly alleged, making it dangerous to life and 
limb to work in said excavation, in effect charges 
that the master had knowledge or in reason ought to 
have known of the danger surrounding such work.” 
The court further held: “If the employment of an 
infant under the age of 16 years, contrary to the pro- © 
visions of the statute, is the proximate cause of an 
injury to the child, his master is liable therefor.” 

The action was one brought against a master for 
damages following from the death of his infant servant, 
alleged to have been caused by the master’s negligence. 
The defendant prevailed, and the plaintiff appealed to 
this court, and this court reversed the judgment of 
the court below and remanded the case for further 
proceedings. In that case there was an allegation in 
the petition that the deceased at the time of the accident 
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was under the age of 16, and that the work he was 
directed to do was dangerous to life and limb. The court 
gave all of the instructions requested by the plaintiff, 
and they were prepared on the theory that the case 
was controlled by the general law of master and servant 
independently of the servant. If there were facts enough 
stated in that case, it would seem that facts enough 
have been stated in the instant case. In the opinion 
it was said: “It is competent for the legislature 
in. the exercise of the police power to fix an age below 
which children may not lawfully be employed in dan- 
gerous occupations. Lenahan v. Pittston Coal Mining 
Co., 218 Pa. St. 311; Stehle v. Jaeger Automatic 
Machine Co., 220 Pa. St. 617.” The report fails to 
show a dissent in that case, and at that time this court 
consisted of Judges Reese, Barnes, Letton, Root, Rose, 
Fawcett and Sedgwick. If that was good law then, it 
ought to be good law now. ‘ 

In Moran v. Dickinson, 204 Mass. 559, it was held 
that using an elevator in the course of employment is 
dangerous to life and limb within the statute. 

The tendency to disregard the provisions of the law 
in a child labor case, or in any case of that nature, 
is very strong. The community may be very impatient 
of any sort of restrictions: or attempted regulation in 
the management of what it considers is its own affair. 
That even judges and jurors may have sympathy with 
this feeling would not be strange, and especially the 
judges, for they are the last to give up the things 
that have been. To illustrate: It is not a great while 
since the judges down in Massachusetts were engaged 
in an attempt to suppress witchcraft. They authorized 
the whipping of parents and children with equal im- 
partiality. The congressman from the south is said to 
be against all child labor laws. That the rosy flush 
of health will fade from the cheeks of the children 
of the neighborhood if they are kept indoors is no 
difference to him. They are not his children. It is not 
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his affair that play, the natural inheritance of children, 
has been taken away from them by the big factory on 
the bank of the creek, and that they no longer frequent 
the shady woods, the rippling brooks, or rove in the 
fields and lanes. These children, working in the fac- 
tory and shut off from the sunlight, are a source of 
revenue to his big constituent, the owner of the factory. 


4 


STATE, EX REL, F. M. WOOLRIDGE ET AL., APPELLEES, V. 
JOHN H. MOREHEAD ET AL., APPELLANTS. 


FILeD Fresruaky 21, 1917. No. 19764. 


1. Banks and Banking: BANK CHARTER: PowER OF BANKING Boarp. A 
statute regulating banks and banking does not justify the refusal 
by the banking board of a bank charter where the proposed stock- 
holders have paid in the banking capital of the proposed new bank, 
and possess the qitalifications required by the statute, and have 
in all respects complied with the law. 

The state banking board cannot adopt 

rules concerning the granting of charters to proposed new banks, 

which are in contravention of the statute, and, if it does, such rules 
are void. 


3. Statutes: Construction. The statute conferring authority upon 
an officer or board under the police power of the state should 
be strictly construed, and all powers not specifically granted or 
necessarily implied are reserved. 


4. Banks and Banking: Banking Boarp: Duties. Where privileges 
are granted by a board created by statute, such privileges should 
be open to the enjoyment of all upon the same terms and con- 
ditions. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CoRNISH, JuDGE. Affirmed. 


Willis EB. Reed, Attorney General, and Charles S. Roe, 
for appellants. 


Morning & Ledwith, contra. 
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HAMER, J. 

Appeal from a judgment of the district court for Lan- 
caster county. The relators allege an incorporation 
for the purpose of conducting the Nebraska State Bank 
at Sidney, Nebraska. They demanded of the state 
banking board a charter authorizing said corporation to 
conduct a commercial banking business at Sidney, Chey- 
enne county, Nebraska, and tendered the payment of the 
fee of $25. They also offered to furnish the necessary 
proof to satisfy said board that the incorporators 
were all persons of integrity and financial responsibility. 
The said banking board heard the application of the 
relators and then, on the 12th day of June, 1916, re-- 
fused to grant the charter demanded. The banking 
board concluded that the conditions and existing busi- 
ness in the city of Sidney, and territory adjacent there- 
to, would not justify the issuance of such charter and 
the establishment of said bank at said point, and, for 
that reason alone, refused to issue said charter. It 
is alleged that said banking board is without legal 
authority to limit the number of banks in any given 
locality, and that, in rejecting the application of re- 
lators and in refusing to grant said charter, said board 
exceeded its legal authority, and assumed to exercise a 
power which it does not possess under the statute. The 
prayer is that a writ of mandamus issue commanding 
the said respondents, and the state banking board, forth- 
with to convene as such board, and to approve said ar- 
ticles of incorporation, and to grant and issue to said 
Nebraska State Bank a charter authorizing it to trans- 
act a commercial banking business at Sidney, Cheyenne 
county, Nebraska. An alternative writ was issued, and 
to this the respondents returned that it was proposed to 
establish a commercial] state bank at the city of Sidney; 
that the city of Sidney has a population of from 
between 1,500 and 1,600, and that it is supplied with 
three substantial banks which provide ample and satis- 
factory banking facilities for the people of Sidney and 

100 Neb.—55 
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vicinity, and that there is no demand or desire on the 
part of the people of Sidney for an additional fourth 
bank; that a fourth bank in the city of Sidney will 
oversupply said city to the detriment of the banking 
business there located, and will jeopardize the guaranty 
fund of the state and the public welfare. The respond- 
ents in their answer denied that the banking business 
legitimately done at the city of Sidney was large enough 
to accommodate an additional bank without injuring 
the interests of stockholders or directors in existing 
banks or in such additional bank. A trial was had 
in the district court of Lancaster county, and a peremp- 
‘tory writ of mandamus was issued commanding the 
respondents, as the state banking board of the state 
of Nebraska, “forthwith to approve the application of 
the relators, and to grant a charter to them authorizing 
them to establish the Nebraska State Bank at Sidney, 
Nebraska, as prayed in the petition.” The district 
court also made a finding for the relators: “That the 
respondents refused to grant a charter to the relators 
applying therefor for the reason that in the opinion of 
the board there were already sufficient banking facilities 
in the town of Sidney, Nebraska, and that the establish- 
ment of another bank in that community was unnecessary 
. and would be detrimental to the public interests, and to 
the banking interests of the state in particular, and 
would endanger the bank guaranty fund of the state; 
that said charter applied for by the relators (to the 
state banking board) was denied for no other reason.” 
The district court also found: “That under the laws of 
this state the banking board is without power to deny a 
charter to persons applying therefor for such reason 
alone; that the banking business is a lawful business and 
in no way deterimental to the interests of the state; 
that under the law as it now exists, when persons apply 
for a charter giving them the privilege of doing a bank- 
ing business, and are in every way qualified to do the 
banking business, and have complied with all conditions 
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and requirements of the law to enter into the banking 
business in a particular community, the board is with- 
out power to deny them the privilege of entering into the 
banking business and give such banking business in a 
community exclusively to others, thereby creating a 

monopoly of banking business in that community.” . 

' The following was received from the banking board: 
“Your favor of the 24th instant, addressed te Hon. 
John WH. Morehead, has been referred to this depart- 
ment, aud in reply will say that the banking board re- 
jected the application for the proposed fourth bank at 
Sidney after carefully considering the same and being 
fully satisfied that there was no call or need for addi- 
tional banking facilities at that place, and that it was 
for the best interests of the depositors and the people 
of the community generally to disapprove the applica- 
tion and to withhold the issuance of a charter for the 
proposed bank; too many banks being a detriment.” 
It appears that the board rejected the application on the 
ground that there was ‘no demand for an additional 
bank; that is, that an additional bank at Sidney would 
not pe justified. 

Section. 295, Rev. St. 1913, is apparently dinbeted at 
the power attempted to be conferred upon the board: 
“Whenever, after the examination and approval by the 
state banking board of the statement provided for 
in the next preceding section, the corporation shall file 
with the state banking board the oath of the president, 
or cashier, that the capital stock has been paid in as pro- 
vided for, and in compliance with section 13 of this chap- 
ter, then the state banking board, if, upon investigation, 
it Shall be satisfied that the parties requesting said char- 
ters are parties of integrity and responsibility, shall, up- 
on the payment of certain fees as hereinafter provided, 
issue to said corporation the certificate provided for in 
section 14 and a charter to transact the business provided 
for in its articles of incorporation.” 
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This section would seem to be mandatory. If the cor- 
poration files with the state banking board the oath of 
the president or cashier that the capital stock has been 
paid in, as provided for, and in compliance with section 
13 of the chapter, then the banking board shall investi- 
gate, and if the parties are parties of integrity and re- 
sponsibility, and they pay the fees, then the board shall 
“issue to said corporation the certificate provided for in 
section 14 and a charter to transact the business provided 
for in its articles of incorporation.” If the legislature had 
intended to confer upon the banking board the jurisdic- 
tion to determine how many banks there should be in 
any locality, or whether there should not be any, it 
would have said so. To say that there is some sort of 
hidden intent in the language used, which does not ap- 
pear there, would be, upon our part, an invasion of the 
power which is conferred upon the legislature. 

It is claimed that the questions involved in this case 
were determined in State v. Morehead, 99 Neb. 146. An 
examination of that case shows that the question be- 
fore the banking board was whether a charter should is- 
sue to a bank wherein “the relators intended to conduct 
the business of a state savings bank in the same room, 
or in a room immediately adjacent to the room, occu- 
pied by the First National Bank of Clarks, and that the 
officers and directors of the two banks would be the same 
persons, or practically so.” It was not a very wide ques- 
tion that was before the board. The board declined to 
issue the charter apparently on the ground that the busi- 
ness of the two banks would, under the circumstances, 
be interlaced, and the fact that they were conducted in 
such close proximity, and by the same persons, or 
substantially so, would necessarily lead to confusion. 
In the opinion it is said: “The act fixed a maximum rate 
of interest; two or more banks transacting business in 
the same city are forbidden to use the same name, or 
names so nearly alike as to cause confusion in transact- 
ing business, and, in case such condition did exist at the 
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time the act became effective, the board is empowered to 
require such change or modification as will prevent the 
confusion.” 

It is further said: “Again, it may be said that when 
two banks are conducted in the same room, and managed 
by the-same people, depositors may easily be mistaken 
as to which bank has their account. They may. believe 
that it is deposited under the provisions of this act, 
while in reality their account is carried in the other bank. 
Again, it may complicate examinations. National banks 
are not subject to examination by the state examiners. 
State banks are not under the control of the federal 
goverment, nor subject to examination by its examiners. 
Experience has shown that, where the banking business 
is conducted as proposed by the relators, it is easy to 
transfer funds from one bank to another. If one of the 
banks finds itself in straightened circumstances, the 
temptation is great to draw on the other bank to tide it 
over an examination, Indeed, it is stipulated in the rec- 
ord that, in the year 1918, where a national bank and 
a state savings bank were conducted under conditions 
such as are proposed, the failure of the national bank 
caused the failure of the state bank with a loss to the 
guaranty fund in the sum of $54,000.” Further discussing 
the danger of running two banks in such proximity, and 
by the same persons, the opinion states: “If the guaranty 
fund does not directly guarantee the deposits in the 
national bank, yet the fact that in the same room, or in 
the room adjacent, the same parties are operating a 
state bank under the guaranty fund may lead the general 
public to believe that the money deposited in the national 
bank is also guaranteed.” 

In adopting that opinion the only thing this court had 
before it was whether the proposed new bank should 
start up when its stockholders were stockholders and 
officers in the national bank, and where there was danger 
that the gnaranty fund would suffer because of the drafts 
which indirectly, or even directly, might be made upon 
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it through the stockholders and officers of the national 
bank. This court said, in substance, that it was for the 
board to determine whether it would be unsafe to trust 
the management of a state bank to the officers and 
stockholders of the national bank, and in a room so close 
to the national bank that the officers of one bank might 
readily be mistaken for the officers of the other bank, or the 
same men might be officers in both banks, This court 
sustained the banking board when it determined as a 
matter of safety that the proposed new bank could not 
start out when its welfare was likely to be attacked by 
the stockholders and officers of. the old bank. That is 
not this case. This court did mot there decide that a 
charter for a state bank could not be issued in that town, 
or that it could not be issued to other and different stock- 
holders, incorporators and officers, The banking board was 
afraid to take the risk of tempting the stockholders and 
officers of the state bank when possibly their interests 
were at stake in the other bank. It also considered that 
there was danger that depositors would mistake one 
bank for the other. In substance, it said to the applicants 
for the charter: “You cannot start out with your pro- 
posed new bank when there is a possible millstone hang- 
ing about its neck in the shape of the old bank.” This 
was the judgment of business men of experience. They 
knew the danger of what they were talking about. 

It is also said in the opinion: “By the Nebraska bank- 
ing act, article I, ch. 6, Rev. St. 1913, banking is de- 
clared to be a quasi-public business, subject to regulation 
and control by the state, and it is made unlawful to 
engage in this business, except by means of a corpora- 
tion duly organized for that purpose.” Also: “The act 
creates a banking board, giving it general supervision and 
control of all banks coming within its provisions. It is 
made the duty of the governor to appoint a secretary for 
the board, and examiners, who are empowered ‘to make 
a thorough examination into all the banks, papers and 
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affairs of any corporation transacting a banking business 
in this state.’ ” 

The examiners are empowered to summon witnesses, 
and also to adininister oaths, and to make detailed reports 
to the banking board, and if the bank is found to be 
insolvent or conducting its business in an unsafe or un- 
authorized manner, or is endangering the.interests of the 
depositors, then the examiner may retain possession of 
the money and property of every description belonging to 
the bank until the banking board can act upon his report. 
There is no doubt that the act provides for shutting up a 
bank and taking care of the interests of the depositors. 
But that is a very different matter from determining 
whether one or more banks shall be allowed in a neigh- 
borhood. There is no misunderstanding what the legis- 
lature has said about regulating the bank and shutting it 
up for the protection of the stockholders. But that is a 
very different thing from determining whether a new 
bank shall be authorized to commence business. 

It is strenuously argued that the guaranty fund is to 
be protected. That is undoubtedly right, but there is no 
provision that the banking board shall refuse to issue a 
charter to the proposed new bank simply because mem- 
bers of the board think that there are enough banks in 
the town or village. When the legislature concludes, 
if it does, that it will confer the power to limit the 
number of banks upon the banking board, it may then 
have the right to do so, but at present there is no act 
which seems to confer this power. 

In the last sentence contained in section 295, Rev. St. 
1913, it is said: “On payment of the required fees and 
the receipt of the charter the proposed bank may begin 
to transact a banking business.” It would seem that, 
on compliance with the requirements of section 294 in 
making the preliminary statement and the examination of 
such statement by the board, and the filing of the oath 
of the president or cashier that the stock has been paid 
in, and it shall be further found that the parties seeking 
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the charter are parties of integrity and responsibility, 
then the charter shall be issued. And there is nothing 
after that except the payment of the fees before the bank 
may begin business. 

We are not called upon to determine whether the legis- 
lature has the power to confer upon the banking board 
the authority to limit the number of banks in any par- 
ticular locality. It will be time enough to pass upon that 
question when it is reached. 

The powers of the board not granted by the statute 
are withheld. Morrill v. Jones, 106 U. S. 466; Scribner 
State Bank v. Ransom, 35 S. Dak. 244; State v. Cook, 
174 Mo. 100. 

Police regulations with no other guide than the un- 
controlled discretion of a board are discriminatory, and 
when so applied that all persons may not engage in 
legitimate callings upon equal terms, are void. J/ler v. 
Ross, 64 Neb. 710; Yick Wo v. Hopkins, 118 U. S. 356. 
A statute passed in the exercise of the police power of 
the state should be strictly construed. People v. Sommer, 
106 N. Y. Supp. 190; People v. Marx, 99 N. Y. 377. 
The judgment of the district court is 

AFFIRMED. 
CornisH, J., not sitting. 


Rose, J., dissenting. 

Relators complied with the statutory provisions in re- 
gard to the incorporation of banks, and applied to the 
state banking board for a charter to conduct a commer- 
cial bank at Sidney, where there are already three sub- 
stantial banks with facilities sufficient for the accom- 
modation of the entire community. A charter was refused, 
‘and to coerce the board into issuing one the district 
court for Lancaster county, upon motion of relators, 
granted a peremptory writ of mandamus. Respondents 
appealed. In reviewing the judgment of the trial court 
a majority of my associates hold that the board was 
without power to deny the application of relators. I 
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dissent. The board in declining to issue a charter to 
relators acted under a grant of power from the legis- 
lature. The majority opinion to the contrary is a depar- 
ture from the doctrine of a recent decision by a 
unanimous court. Rev. St. 1918, secs. 284, 339; State 

v. Morehead, 99 Neb. 146. : 

The question is: Had the board discretionary power to 
refuse a charter? The act relating to this subject creates 
a board with power to regulate banks and banking, 
makes provision for a guaranty fund for the protection of 
state bank depositors generally, and, among other things 
declares: “Said board shall have general supervision and 
control of banks and banking under the laws of this 
state and no person or persons shall be permitted to en- 
gage in or transact a banking business save corporations 
having complied with the provisions of this article.” 
Rey. St. 1913, sec. 284. 

“The state banking board shall prescribe all such forms 
as may be useful or necessary in carrying out the pro- 
visions of this article, and shall have power to make 
such rules and regulations, not inconsistent with the 
provisions of this article, as may be necessary or proper 
to carry it into effect according to its true intent.” Rev. 
St. 19138, sec. 339. 

These statutory provisions grant the power exercised 
by the board in refusing a charter, since the ‘action 
taken was not unreasonable nor arbitrary. The board's 
control extends to both “banks” and “banking.” The 
power to limit the number of competitive banks in a 
community is included in the power to control banks and 
banking. In State v. Morehead, 99 Neb. 146, it was held 
that the banking act should be liberally construed, that 
“the intention of the legislature was to vest the banking 
board with general control] and with authority to do 
all things reasonably necessary for the protection of 
depositors throughout the state,” and that the banking 
board had discretion to refuse a charter though the 
applicants had complied with the provisions of the 
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statute. The doctrine of that case is in harmony with new 
conditions and modern thought. A lawyer and statesman 
recently said: — : 

“There is one special field of law development which 
has manifestly become inevitable. We are entering upon 
the creation of a body of administrative law quite dif- 
ferent in its machinery, its remedies, and its necessary 
safeguards from the old methods of regulation by specific 
statutes enforced by the courts. As any community passes 
from simple to complex conditions the only way in 
which government can deal with the increased burdens 
thrown upon it is by the delegation of power to be exer- 
cised in detail by subordinate agents, subject to the 
control of general directions prescribed by superior 
authority. The necessities of our situation have already 
led to an extensive employment of that method. The 
interstate commerce commission, the state public service 
commissions, the federal trade commission, the powers 
of the federal reserve board, the health departments of 
the states, and many other supervisory offices and 
agencies are familiar illustrations. Before these agencies 
the old doctrine prohibiting the delegation of legislative 
power has virtually retired from the field and given up 
the fight.” 2 American Bar Ass’n Journal, 749. 

Under the new banking act each state bank is assessed 
to create funds to protect the depositors in state banks 
generally. The guaranty feature of the law introduced 
a new element into the business of banking. Additional 
safeguards became imperative. Power to limit the num- 
ber of banking institutions in a community has been 
granted to administrative boards in other states. In dis- 
cussing this subject a writer on economics said: 

“The guaranty of deposits is so powerful an induce- 
ment to depositors, legislators believe, that for fear of its 
misuse hy the incompetent or unscrupulous the banking 
departments are empowered not only to regulate and 
supervise banks, but to say what rates of interest they 
shall pay, and whether the citizens shall establish more 
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banks. In some states both these powers are exercised.” 
28 Quarterly Journal of Economics, 111. 

The supreme court of Kansas, in upholding the power 
to limit the number of banks spoke as follows: 

“An unnecessary bank in a community is not a thing 
of passive uselessness only, and so merely of no benefit. 
It is an active disturber of the financial peace, to the 
detriment of the public welfare; and it is not very ma- 
terial whether we say that public harm will be prevented 
or that public good will be promoted by its suppression.” 
Schaake v. Dolley, 85 Kan. 598, 609. 

The safety of banking institutions, the prevention of 
failures, and the protection of depositors are subjects of 
public interest and may be affected by an excess in the 
number of banks. The failure of an unnecessary bank 
may destroy all other banks in the vicinity. The old 
process of elimination through bank failures often re- 
sulted in riot aud bloodshed. It produced maniacs and 
paupers. In addition, its fruits were suspicion, distrust 
and litigation. In conferring upon the state banking 
board power to supervise and control banks and banking, 
the legislature meant that a proper limitation on the 
number of banks should precede, and thus prevent, dis- 
aster. To that end the lawmakers authorized the state 
banking board to lay its restraining hand on applicants 
for charters, where a new and unnecessary bank may 
become a menace to the banking business. All of these 
subjects are fairly within the legislative grant of “general 
supervision and control of banks and banking.” In re- 
fusing to issue a charter the board acted under a rule 
which was “necessary” or “proper” for the purpose of 
carrying the act “into effect according to its true intent.” 
Rey. St. 1918, sec. 339. 

The general purposes of the act should be considered 
in determining the meaning of the statutory terms used by 
the lawmakers, including the enactment that the board 
“shall” issue a charter, if satisfied upon investigation that 
the applicants are persons of integrity and responsibility 
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and that they have complied with the statutory require- 
ments in regard to the incorporation of state banks. Rev. 
St. 1918, sec. 295. When the general powers of the 
board are considered with the obvious purposes of the 
act, the word “shall” is consistent with discretionary 
power of the board to reject a charter. State v. Taylor, 
208 Mo. 442; State v. Strait, 94 Minn. 384; In re O’Hara, 
82 N. Y. Supp. 293. 

Believing that the board acted within its powers, and 
that there is nothing in the record to show that its 
decision was unreasonable or arbitrary, I dissent from 
the affirmance of the judgment allowing the writ, and 
from the opinion of the majority. 

Morrissty, C. J., concurs in this dissent. 


W. W. MaArsHatt & COMPANY, APPELLEE, v. KIRSCH- 
BRAUN & SONS, APPELLANT. 


JOHN Fritz, APPELLEE v. Kirscurraun & SONS, APPEL- 
LANT. i 


A. K. Brown, APPELLEE, V. KirscHBRAUN & Sons, 
APPELLANT. 


FItep Marcu 3, 1917. Nos. 19295, 19296, 19297. 


1. Principal and Agent: AurHoriry or Acent. Defendant is a manu- 
facturer of creamery butter at Omaha. F. M. Woods was its agent 
in charge of its cream station at Niobrara. The agent purchased 
a quantity of cream, paying therefor $2.01 a pound, when the 
market value was only 30 cents. For the cream so purchased he 
issued defendant’s checks to the vendors on blanks furnished by 
it, which, when presented, defendant refused to pay, on the ground 
that the agent had exceeded his authority in the premises. The 
evidence examined and discussed in the opinion, and held that the 
agent’s acts in the premises were in excess of the real and the ap- 
parent scope of his authority, and defendant is not liable for any 
sum in excess of the market price of 30 cents a pound. 
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“I 


RatTiFIcaTION. Where in such case the agent, 
without authority of his principal, mingled the cream so pur- 
chased with other cream that belonged to defendant, and the en- 
tire mass was afterwards shipped to such principal, who made a 
salable commodity out of the shipment, which prevented a total 
loss of the cream to plaintiffs, held, not to be a ratification of the 
agent’s acts. 


8. Bills and Notes: Bona Fipe Houpers. Held, that the check that 
was purchased by Marshall & Company, one of the plaintiffs, was 
bought under circumstances that were sufficient to place the pur- 
chaser upon inquiry as to the changes made upon its face, and 
that he was not a holder in due course. 


APPEAL from the district. court for Knox county: 
ANson A. WELCH, JupGE. Reversed, with directions.. 


Switeler, Goss & Switeler and HE. A. Houston, for 
appellant. 


W. A. Meserve and P. H. Peterson, contra. 


DEAN, J. 

W. W. Marshall & Company, John Fritz, and A. K. 
Brown, hereinafter called plaintiffs, began separate suits 
against the defendant in the district court for Knox 
county. The actions were all consolidated and tried 
there aS one case, and they will be so treated here. 
Plaintiffs obtained judgment, and the defendant has 
appealed. 

The defendant company is an Omaha concern engaged 
in the manufacture of creamery butter, having many 
cream stations in this and other states. On April 12, 
1913, and for a few months prior thereto, F. M. Woods 
was the agent of defendant in charge of its station at 
Niobrara. On that date the market price of the cream 
product called butter fat was 30 cents a pound at Nio- 
brara, and Mr. Woods purchased about 600 pounds, 
giving checks therefor representing a price paid of 
$2.01 a pound. For the product so purchased he is- 
sued approximately 50 checks to the several patrons of 
the cream station on printed forms furnished by defend- 
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ant to the amount of $1,204.81. When the checks were 
presented to defendant, payment was refused on the 
ground that the agent exceeded his authority in purchas- 
ing the cream at a figure so greatly in excess of its mar- 
ket value. 

The plaintiffs in their brief argue “There are but 
three questions involved: First. Did F. M. Woods, in the 
purchase of said cream and the issuance of said drafts, 
act within the apparent scope of his authority? Second. 
If he did not act within the apparent scope of his authori- 
ty, were his acts afterwards ratified by the defendant? 
Third. Were the contracts of Woods as to the price 
agreed to be paid prohibited by the anti-discrimination 
laws of the state, and, if they were, can the defendant 
be heard to complain?” We find it necessary to discuss 
only the first and second of the foregoing assignments. 

One of the witnesses called by plaintiffs is Mrs. Cora 
Woods, the wife of the agent, who diced before the trial. 
S. B. Blair is a traveling agent of defendant who call- 
ed on Mr. Woods at Niobrara a few days before the 
cream in question was bought. Plaintiffs contend that . 
Mr. Woods received certain instructions from Mr. Blair 
on the occasion of his visit from which Mr. Woods de- 
rived authority to pay the prices for cream on April 
12 that are in dispute. Mrs. Woods, in her examination 
in chief, testified that she was not present during all 
of the conversation between her husband and Mr. Blair. 
She also testified that Mr. Blair in 1909 or 1910 told 
her husband that the card prices sent to agents by the 
company “were not intended to govern in case of a 
fight, * * * but to meet the price and go them one 
better, ‘never to follow, always to lead.” She testified 
that Blair told her husband in the winter of 1913 to pay 
“one cent more than the other companies were paying.” 
Mrs. Woods testimony is not only fragmentary, but 
some of it is remote as to time, and all of it that is 
material is contradicted by Mr. Blair. 
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On April 12 there were four cream stations at Nio- 
brara. A rivalry arose among three of the agents with 
respect to the purchase price of cream. In the morning 
the market price was 30 cents a pound, or thereabouts, 
but at noon the buyers were paying 70 cents. In the 
afternoon one buyer paid $1 a pound and shortly there- 
after another paid $2 and before night Mr. Woods and 
one or more of his rivals were paying $2.01 a pound. 
Clearly this was not the market price, but one that was 
artificially inflated for some:purpose not altogether 
clear. But it is not without significance that before the 
day closed Woods was the only agent who had on hand 
any of the cream bought that day at more than $2 a 
pound; all of the other agents by some means having con- 
trived to dispose of their respective purchases to the 
unsuspecting agent of defendant. The record shows 
that one rival agent bought 80 pounds at $2.01 a pound, 
and that immediately he employed three men to take the 
cream so purchased in three separate lots and sell it to 
Mr. Woods, who paid $2.01 a pound. One other agent 
purchased about 9 pounds at $2 a pound, but soon after 
the vendor took the cream back, returning the cream 
check to the agent. The record fails clearly to disclose 
the identity of the final purchaser at Niobrara of the 9- 
pound lot, but from a similarity of names and of the 
quantity involved in the purchase that appears elsewhere 
in the record there is much more than an inference 
that it too found its way to the cream station of defend- 
ant and that Woods bought it at $2.01 a pound. 

Plaintiffs show that the agent Woods sent a telegram to 
his principal that was received at the home office by 
R. L. Kent, an employee there, about 2 o’clock in the 
afternoon of the day the cream was bought, and insist 
that the telegram was sufficient to charge defendant in 
the premises and to be a ratification of the agent’s 
conduct unless promptly repudiated by the principal. 
Following is a copy of the telegram: “Niobrara, Neb., 
April 12, 1918. Kirschbraun & Sons, Omaha, Neb. 
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Fight is on, am paying 34 cents ar cream. F. M. 
Woods.” 

Mr. Kent, who was called by plaintiffs on this point, 
testified that the telegram was received at defendant’s 
office between noon and 2 o’clock on Saturday, April 
12. The telegram was not answered, but, in view of the 
record before us, to hold that it was notice to defendant 
that he was paying such an extortionate price for cream 
would be an absurdity. Mr. Kent, in direct examination, 
testified that he never authorized the agent to pay more 
than the “card price” for cream, and that he first learned 
that the agent had paid $2.01 a pound on Sunday 
evening, the 13th, at about 8 or 9 o’clock. He also testi- 
fied that he called Mr. Woods up by telephone on Mon- 
day, April 14, and in behalf of the company notified 
him that he was relieved of his agency. 

Following is a copy of the postal card notice sent by 
defendant to Mr. Woods shortly before April 12, au- 
thorizing him to pay 30 cents a pound for butter fat: 

“Omaha, Neb., April 7, 1913. 
“STATION OPERATORS: 

“Effective Wednesday morning, April 9th, put your 
price of butter fat to 30c. This is an extraordinarily high 
price under. the existing market, so do not, under any con- 
sideration, exceed this figure, without first taking it up with 
this office. If you have trouble in buying on this quo- 
tation, call us up by ’phone. 

“KIRSCHBRAUN & Sons, INC.” 

Plaintiffs argue that “no presumption of want of 
authority would arise by reason of the fact that $2 
and $2.01 a pound was paid and offered for butter fat.” 
With the record before us, it appears that the presump- 
tion points in the opposite direction. A purchasing 
agent, having authority to buy for his principal a common 
article of commerce that is worth, when bought, ap- 
proximately 30 cents a pound, without authority pays 
$2.01 a pound, an abnormal price that is almost seven 
times more than its real or market value at the time, 
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and so known to those dealing with the agent. Can it 
be that such conduct on the part of an agent is not 
sufficient to put a reasonably prudent man on inquiry 
as to the authority of the agent to do a thing so un- 
usual? Apply the rule contended for by plaintiffs to the 
purchase or sale of wheat or sugar or coal or flour or 
farm implements or clothing or any of the innumerable 
necessities of life, and, in the absence of the agent’s 
authority in a like case, the entire lack of fairness, the 
absurdity of the transaction, is at once apparent. Such 
conduct on the part of the agent cannot be upheld ex- 
cept upon the clearest proof of authority or proof of 
ratification by the principal, and both are lacking in 
the present case. 

Plaintiffs argue that, even if the agent was not au- 
thorized to purchase the butter fat at the price of $2.01 
a pound, defendant ratified the unauthorized act by 
accepting the shipment on arrival at Omaha; but they 
clearly fail to establish their position. Defendant did 
right in taking the cream and converting it into a salable 
commodity. Butter fat and kindred dairy products are 
perishable goods, which, in brief, impose a duty upon the 
party who is in possession of the goods in a proper case 
of so disposing of them as to prevent loss. 30 Cyc. 1394, 
note 69. The agent’s purchase of cream at $2.01 a pound 
was not only unauthorized, but he without authority 
mingled the cream so purchased by him with cream he- 
longing to defendant of the value of 30 cents a pound, 
so that it could not be separated and plaintiffs’ cream re- 
turned to them in kind, as they insist should have been 
done. The defendant converted perishable property into 
a salable article of commerce. Obviously on this point 
plaintiffs’ protest is not well grounded. 

The record before us shows that defendant acted fairly 
from the inception of the trouble. In its answer it offered 
to pay to plaintiffs 30 cents a pound for the butter fat 
in dispute, but the offer was not accepted. It is not 


denied that the company even tried to “buy its peace,” 
100 Neb.—56 
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which it had a perfect right to do without compromising 
or waiving its defense, by offering the plaintiffs 50 cents 
a pound for the cream in dispute, “rather than have any 
trouble about it,’ as the president of the company 
testified. This too was not accepted. 

Another feature remains. Two of the drafts in suit 
are in excess of the printed limitation of $15 that ap- 
pears on the face of each. Following is the form of the 
draft: 

“Kirschbaum & Sons, Ine. Manufacturers of Fancy 
Creamery Butter, Wholesale Butter & Eggs, Cold Storage 
and Freezing, 1209-1211 Howard Street. Original. Station 
—. Date—, 19—. No. 2665. Creamery Department. This 
check for cream only. Not good for more than $15. At 
sight, pay to the order of y—— dollars. 

“To Kirschbraun & Sons, Inc., Omaha, Neb., or pay- 
able through First National Bank, Omaha, Neb. ’ 
Operator.” 

Marshall & Company, appearing as plaintiffs herein, 
are merchants, who sue to recover $37.98 as innocent 
purchasers of a check for that amount issued to G. Sum- 
mers for cream on April 12, 1913, at $2.01 a pound. The 
check, properly filled in and with the name “I. M. 
Woods” appended thereto over the word “operator,” 
that was introduced in evidence is the same as the check 
shown above, except that a line was drawn through the 
words, “This check for cream only. Not good for 
more than $15.”” The words beneath the line are plainly 
discernible. The check in question is in such condition as 
to put the purchaser on inquiry, and he could not be an 
innocent purchaser. It contained two limitations: First, 
it was by its printed terms good for only $15; second, 
the $15 limitation was defaced. There is no testimony as 
to the time when, nor by whom, the Marshall & Com- 
pany check was changed. But there is testimony show- 
ing that a like check was changed in a like manner by 
Mrs Woods, by direction of her husband, on April 12, 
in payment for cream at $2.01 a pound. The president 
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of the defendant company testified that no authority was 
ever given to any agent of defendant to enlarge the 
$15 limitation on the check. From all the facts in evi- 
dence we conclude that Marshall & Company, even if they 
did not have actual knowledge, were put upon inquiry 
as to the validity of the check on which they brought 
suit, and as to them they are only entitled to recover 
the same as the other defendants, namely, 30 cents a 
‘pound for the cream that was sold to agent Woods by 
G. Summers, from whom Marshall & Company purchased 
the check in suit. 1 Parsons, Notes and Bills (2d ed.) 
p. 119; 1 Randolph, Commercial Paper (2d. ed.) sec. 
386. 

It is the judgment of this court that plaintiffs, re- 
spectively, recover from defendant 30 cents a pound for 
all cream delivered on April 12, 1918, by A. K. Brown, 
J. Fritz, and G. Summers, respectively, to F. M. Woods. 
The judgment of the district court is reversed, with 
directions to enter judgment in that court in harmony 
with the views expressed in this opinion. 

REVERSED. 

Hame_r, J., not sitting. 


INDEX. 


Abatement. 


An action in a state court to recover an occupation tax against 
a corporation should be abated pending an action in the fed- 
eral court to determine whether an ordinance regulating the 
rates of service is confiscatory. City of Lincoln ’v, Lincoln 
Gas & Blectric Light Co. ...csccccccernees eer a iaaheeireceG 


Action. 


Causes of action may be united under sec. 7658, Rev. St. 1913, 
only where they affect al] parties to the action. Radcliffe v. 
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Adverse Possession. 


Title may be acquired by adverse possession, though claim of 
_ ownership was invalid and occupant believed he was assert- 
ing legal rights only. Erickson v, Crosby ......... rere) 


Aliens. 


. Under a treaty removing the statutory disqualification of a 
nonresident alien to inherit land in Nebraska and allowing 
three years within which to sell the same, the disqualifying 
statute is suspénded; but, if the alien fails to sell the land 
within the prescribed period, it’ will descend as it would in 
absence of a treaty. Pierson v, Lawler .........ccenes ates 


2. Under a treaty suspending the statute disqualifying a non- 
resident alien from inheriting land in Nebraska and allowing 
three years within which to sell the same, with reasonable 
extension of time if circumstances require it, whether cir- 
cumstances require extension of time is a question for the 
courts. Pierson v. Lawler ..cccvsccceveccccecescecenncenes 


Animals. See ConsTtiTUTIONAL Law, 1, 2. 


Appeal and Error. See Costs, 1. Damaces, 5. HAseas Corpus, 2. 
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10, 


12. 


13. 


14. 


When the law of the case is determined on appeal, the trial 
court is bound thereby, and its judgment accordingly will not 
ordinarily be disturbed on another appeal. Home Savings 
Bank v. Shallenberger...........- baka Seda’, «5 U sccngia tains ech alate 


In an action on a liquor dealer’s bond, an instruction that lia- 
bility of surety is coextensive with that of the principal, held 
not prejudicial, where judgment against surety was limited 
to amount stipulated in the bond. Hauth v. Sambo ......... 
To warrant reversal of a judgment’ for error, it must affirma- 
tively appear that the error was prejudicial. Johnson v. 
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When a bill of exceptions has been quashed, no question can 
be considered, a determination of which involves an examina- 
tion of the bill. Kriebs v. Kriebs 21.0... cc ccc ccc eee 


Appeal to the supreme court does not deprive the district 
court of jurisdiction to grant a new trial, Smith v. Goodman 
In a law action tried to the court, his findings are entitled to 
the same weight as a verdict, State Bank v. Huffman....... 
The overruling of a motion to bring in as an additional de- 
fendant another wrongdoer, alleged to be liable as an indem- 
nitor, is not a final order under sec. 8176, Rev. St. 1913. Kap- 
lan Vv. City Of OMGKG.... cc ccc cc cee ce eee ee eee ee tnee 


That the jury errs in its judgment of the amount of damages 
is not such conclusive evidence of prejudice as to admit of 
no other conclusion. Van Dorn v. Kimball...............5. 


Error cannot be predicated on the admission of incompetent 
evidence in a cause tried to the court. Crinkley v. Rogers ... 


In a trial to the court, it will be presumed that the court con- 
sidered only competent evidence. Crinkley v. Rogers...... 


Refusal to strike allegation of meaning of a written contract 
held not ground for reversal, where the jury correctly deter- 
mined such meaning. Felthauser v. Greeble..............- 


Where three persons were sued jointly and there was proof 
of joint liability for part of the claim, a verdict for such part 
will not be set aside. Ryan v. Bullion......... 0... cc eee eee 


Where the supreme court finds the evidence overwhelming in 
plaintiff’s favor, but reverses and remands the case because of 
other errors, it is not error on a retrial, the evidence being 
substantially the same, to direct a verdict for plaintiff. 
RODETV:, MUDOUTN ois: o6 Sia Gosie ooo Baek bia dearth oes aoe ke 
On appeal from an order sustaining a general demurrer to 
the petition, the supreme court ‘will consider only the suffi- 
ciency of the petition. Patterson v, Morehead............ 
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17. 
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19. 


20. 
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22. 


23. 


24, 


25. 


26. 


Counsel cannot question on appeal remarks of opposing coun- 
sel, where no objection was made at the trial. Kriss v. Un- 


Where a judgment is clearly excessive, a remittitur will be 
ordered, and, if not filed, the judgment will be reversed. 
Nutter v. Standard Land Co........ ccc cece eee cece cee ceenes 
Where the amount of the judgment is more than the evi- 
dence warrants, a remittitur will be required, Adaims v, Mc- 


Where the only question in issue is the value of land, errors 
of the trial,upon other issues become immaterial. Adams v. 
MOG FCO: ico s6bep Ce G56 ie ec iies 8. BSS ISS Sie Wook, AGN 8S OS Sia WTS RS 
Where the petition in an action for injuries to a minor counts 
only on the employer’s common-law liability and the case is 
tried on that theory, the supreme court on appeal will so con- 
sider it, so that the statute prohibiting employment of minors 
between 14 and 16 years of age will not apply. Rookstool v. 
Cudahy Packing Co..........64. ereuavectisanertesige ecasrshaaxeisveusaaneeals 


Where the petition in an action for injuries does not allege 
any defect in the machinery or appliances, and where no ques- 
tion thereof was suggested on the trial, it will not be consid- 
ered on appeal. Rookstool v. Cudahy Packing Co........... 


The finding of a court in a law action based on conflicting evi- 
dence is entitled to the same weight as the verdict of a jury. 
First Nat, Bank v, Baldwin... 0... ccc ec cece cece nena 
Though, on appeal in equity, the case is tried de novo, where 
witnesses appeared before the district court and their testi- 
mony was conflicting, conclusions of the trial court as to 
credibility of testimony are entitled to consideration. Enter- 
prise Planing Mill Co. v. Methodist Episcopal Church...... 


In a trial to a jury on appeal from justice court, it 1s error 
to admit in evidence a transcript containing detailed findings 
of fact and the judgment of the justice. Miller v. Swift é Co. 
A verdict will not be set aside where there is a substantial 
conflict in the evidence. Roden v, Williams ........... 0000s 
A verdict on conflicting evidence will not be set aside unless 
manifestly wrong. Mundy v, Meyer........c ccc c cece ec enae 
Shapiro v. Omaha & OC. B. Street BR. Co. 0... ccc ecw eee eee 
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Where the evidence is conflicting, judgment supported by 
competent evidence will not be disturbed, though a different 
conclusion might have been reached. Dohner v. Barr....... 
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28. 


29. 


30. 


31. 


32. 


33. 


34, 


35. 


Where both parties have tried the case as if an essential ele- 
ment was proved, judgment will not be reversed for lack of 
evidence of such fact. Underwood v, Chicago € N. W. R. Co. 


Admission of incompetent evidence on a trial to the court is 
not ground for reversal if there is sufficient competent testi- 
Mony to sustain the judgment. In re Estate of Enyart..... 


The question of competency of an expert witness is within the 
discretion of the trial court, and a judgment will not be re- 
versed for a technical omission in laying the foundation un- 
Jess prejudice affirmatively appears. Daggett v. Drainage 
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A general objection to a hypothetical question as to value will 
not be considered unless attention of the trial court was 
directed to an omission, or the omission was of such im- 
portance that it must have been considered. Daggert v. 
Drainage District 2... ccc ccc cee ee cee ee eeeweeeeneaue 


A party cannot complain of a hypothetical question where 
questions asked his own witnesses were of the same nature 
and assumed substantially the same facts, Sandall v. Ot- 
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The use of the word “might” in a hypothetical question to a 
medical expert, while not to be approved of, is not so pre- 
judicial as to require a reversal. Van Dorn v. Kimball 


In an action by holder against indorsers of a note, a finding 
on conflicting evidence in favor of one defendant and against 
the other will not be disturbed. State Bank v. Huffman .... 


Jury’s finding as to damages will not be disturbed unless 
clearly unsupported by evidence. Van Dorn v, Kimball .... 


A judgment will not be reversed because of extended cross- 
examination on an immaterial matter, where defendant’s 
rights were not prejudiced, Koran v. Cudahy Packing Co. .. 


Assignments. 
A power of attorney authorizing assignment of wages does not 


authorize an assignment of wages under a contract thereafter 
made. Richards v. Chicago, R. I, d P. R. C0. oo. cece e eee eae 


Asylums. 


Ch, 55, Laws 1885, providing for construction of an asylum for 


insane at Norfolk, and ch, 48, Laws 1887, providing for an 
asylum at Hastings, were both enacted in view of the general 
act (Gen. St. 1878, ch. 31) governing all hospitals for the in- 
sane of the state. State v, Gage County .........ccceceeeee 
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Attorney and Client. See LimiTaTion or Actions, 2. 


In an action by an attorney for compensation, his right thereto 


is a question for the jury, Ryan v, Bullion .......0.cceenee 


Banks and Banking. See Contracts, 2. 


1. 


Where, on a sale of bank stock, the bank’s president agreed 
to pay to the purchaser notes held by the bank, to be selected 
by the purchaser, the contract may be enforced after the pur- 
chaser has made a selection. Galt v, Hildreth ............. 


. An agreement by the seller of bank stock to pay to the pur- 


chaser three-fifths of the difference between the profits of the 
pank for a designated year and $8,000 net profit is enforce- 
able. Galt v. Hildreth 2.0... ccc ccc ccc ee ete n nes 


In estimating net profits of a bank, the guaranty fund re- 
quired by law to be set apart may be deducted from the gross 
profits. Galt v. Hildretn 1.0... ccc ccc ccc cece ce ee cee eens 


The state banking board cannot refuse a bank charter where 
proposed stockholders have fully complied with the law. 
State v. Morehead ............ Sha dyeteses eee cteiee eR lSielai as ahoretehe 


The state banking board cannot adopt rules as to granting of 
charters to proposed new banks in contravention of statute. 
State v. Morehead ............. seen geeteare ees Slain Sapedeerea fears 


Privileges to be granted by a state koard created by statute 
should be open to all upon the same terms and conditions. 
State v. Morehead ....... ccc ccceeecees Bat grsi due obo Miane Miele Seeraue 


Bastardy. 


1, 


In a bastardy case, it is the duty of the court, when requested, 
to give a cautionary instruction as to conflicting statements 
of prosecutrix, in accordance with sec. 361, Rev. St. 1913. 
Nelson v. Spratt ........ Bae wicaharasaiibnetercieve Gee oe lar Vera e ere aha canis oe 


In a bastardy case, after giving cautionary instruction pur- 
suant to sec. 361, Rev. St. 1918, it is prejudicial error to 
charge that, if the jury should find that plaintiff had testified 
falsely in regard to any material fact, they might disregard 
her testimony, unless corroborated. Nelson v. Spratt ...... 


beneficial Associations. See INSuRANCE, 7-22. 


Bills and Notes. See JupemMent, 1. 


1. 


A clause in a note waiving demand, notice, and protest, and 
defenses based on extension of time of payment, held not to 
Tender the note nonnegotiable. First Nat. Bank v. Bald- 
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and Notes—Concluded. 


A payee who by indorsement guarantees payment of the note 
and waives demand and notice of protest becomes an in- 
dorser, and may be sued with the maker. First Nat. Bank v. 
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Where a banker was directed to pay a note out of a special 
deposit of the maker, payment will be held to have been 
made at time of direction. Belk v, Capital Fire Ins. Co. .... 


An- accommodation maker is one who executes commercial 
paper without consideration to enable the payee to obtain 
credit. State Bank v, Huffman ....... 0c cc cece cece eee nen 
A controversy between joint indorsers of a note as to whether 
one is an accommodation indorser is no defense as to the 
holder of the note. State Bank v. Huffman ...........00005 
Defenses to action on note held to go to the merits and not 
personal. Galt v. Hildreth ........ ccc cece wc cc cece veeneee 
Holder of check bearing the words, “not good for more than 
$15,” through which line had been drawn, held not an inno- 
cent purchaser, Marshall ¢ Co, v. Kirschbraun & Sons ..... 


Bonds. See Introxicatine Liquors, 7, 8. 


Brokers. 


1. 


An oral contract between the owner and a broker for sale of 
lands cannot be enforced. In re Estate of Brockway ....... 


In an oral contract by a broker to assist in finding and pur- 
chasing personal property, a provision that certain real estate 
shall be used as part payment will not make the contract one 
for the sale of land within sec, 2628, Rev. St. 1913. In re 
Estate of Brockway ..... cece cect e ence tte e wee nenee 


In an action for commission on an oral contract for the pur- 
chase of personalty, where defendant denies the contract as 
alleged and alleges that the contract was for the sale of real- 
ty, the court should hear the evidence and determine the 
real nature of the contract. In re Estate of Brockway ...... 


Instruction as to liability for commission for sale of land 
approved, Mundy v. Meyer oo... i cece cece cece recent tenes 


Where a real estate broker employed for a commission pre- 
sents to his principal a proposed purchaser, and the principal 
enters into a binding contract with him, the broker is enti- 
tled to his commission. Felthauser v. Greeble ............. 


Where the signature of a broker to a contract was written 
under the name of a witness thereto, held that such signing 
would not prevent recovery on the contract. Felthauser v. 
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Burglary. 
Evidence held to sustain verdict of burglary. Coons v. State .. 414 


Carriers. See EVIDENCE, 4. 


1, To entitle a shipper to recover for delay in transporting live 
stock, he must show the time ordinarily required to trans- 
port the shipment, and that longer time was consumed than 
was necessary. Cohn v. Chicago é N. W.R. Co. .........-.- q 

2. It is error to refuse to withdraw from the jury a charge of 
negligent delay in transportation of Iive stock, where no com- 
petent evidence is introduced to support it. Cohn v. Chicago 
ib N AW RoC. cist eeatied eine dint he Reels eld hae oh els 

3. Evidence, in action for delay in shipment of live stock, held 
insufficient to sustain verdict for plaintiff. Cohn v. Chicago 
CON Wi ROO e A dilceciei a eegiid ob EA Ae HOR Saw Rees 7 

4, A contract exempting a carrier from liability, valid where 
made but contrary to the public policy of Nebraska, will not 
be enforced in the courts of Nebraska. Maucher v. Chicago, 

Be Li GP Rs COM ecctenvecy thee ides o octal Oe clases eee 8s 237 


5. A contract to relieve a carrier from liability for negligence re- 
sulting in injuries to passengers held not governed by federal 
statute, but by state law, and void, Maucher v. Chicago, R. 
PREP RS 00 Seow cae tienes aie wis et wee ceneee 287 


6. A contract limiting liability of a carrier to circus employees 
traveling in cars of the circus company held not to relieve the 
earrier from liability for injuries in a rear-end collision. 
Maucher v. Chicago, R. I. &€ P R. C0..... ccc ccc eee nee 237 


7. Where, on application to restrain a railroad company from 
violating a maximum rate statute, it is shown that the com- 
pany has obeyed it for a long term of years, and there is no 
proof that it intends to violate it, the application will be de- 
nied. State v. Chicago, R. 1, & P. R. 00. oe... cece cece eee 268° 

8. Secs. 5988-5990, Rev. St. 1913, requiring common carriers to 
furnish adequate telephone connections between their offices 
and the local telephone exchange, is not unconstitutional. 
State v. Missouri P, R. CO. oo cece eee ee ee Shite seco . 700 


«1 


Compromise and Settlement. 


Settlement of a controverted matter between officers and direc- 
tors of a bank and debtors held binding on all parties. Galt 
v, Hildreth ...........0005, Sie eeary iene ae i dighevaite eaendud sveiveda 15 


Constitutional Law. See Carriers, 8. CoRoNERS. MUNICIPAL Cor- 
PORATIONS, 9. STATUTES. 
1. Secs. 2 and 9, ch. 170, Laws 1915, restricting sale of anti-hog 
cholera serum, held unconstitutional. Hall v, State ....... 84 


892 
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Constitutional Law—Concluded. 


2. 


Sec, 2, ch. 170, Laws 1915, restricting sale of anti-hog cholera 
serum, held unconstitutional, as granting a monopoly to se- 
rum-manufacturing plant licensed under the federal act, 37 
U. S, St. at Large, ch. 145. Hall v, State ....... ce eee eee 
Ch, 224, Laws 1915, requiring the county attorney to perform 
the duties of coroner, is not unconstitutional as clothing’ an 
administrative or executive officer with judicial power. State 
v. Moorhead ........4- eieibicstetewletie Se ee ee Srosdisie eid lain eon 
The Supreme Court Commission Act (Laws 1915, ch. 184) 
held constitutional. In re Supreme Court Commissioners ... 


That portion of the Supreme Court Commission Act (Laws 
1916, ch, 184) requiring the appointment of commissioners 
recommended by the governor is void. In re Supreme Court 
COMMISSIONETS 2. ccc e cence nee rene see e recesses neeeeseee 


An ordinance requiring companies maintaining poles and 
wires in streets to remove same to allow passage of build- 
ings is not unconstitutional as depriving the companies of 
property without due process of law. State v. Omaha € C. 
B. Street BR, C0. ccc ccc cece ee eee sai, Bas bo bB ool ater dteannd ores cts 


Sec. 2555, Rev, St. 1913, fixing fee of ten cents a barrel for 
inspection of oils held violative of sec. 1, art. IX, Const., pro- 
viding for equality of taxation. State v. Standard Otl Co. .. 


Where inspection fees exacted are largely in excess of ex- 
penses, the presumption is that the state will reduce them to 
conform to constitutional authority to impose fees solely for 
reimbursement of expenses, State v. Standard Oil Co. .... 


Contracts. See BANKs AND BANKING, 1, 2. Cargiers, 4-6. EviDENCE, 


1, 6. HUSBAND AND WIFE. 


On refusal to perform a contract for exchange of properties, 
the injured party may treat the contract as terminated and 
sue for the value of property he has delivered. Smith v, 
TORE 5.5 64 BARGE TAS CREE ISG ABE ERE SERVED OE EREN ES MEW 


An agreement between two banks that notes should be trans- 
ferred by one to the other to make it falsely appear that the 
transferor has not violated the law by making excessive 
loans is illegal and unenforceable. Hachange Bank v, Clay 
Center State Bank ...cccccccccscnccccccsccssaceesssaseccs 


Where a grantee assumes a mortgage and allows foreclosure, 
he cannot rescind on the ground that he was deceived as to 
the land and that the grantor held no title; the title not being 
questioned except by enforcement of the mortgage. Crowell 
Di BRAUACOT I: «soe ios in Gecaseleie-e ier nierestices eae Goats wena Sank ee ale, ave orteg iertSuas 


84 


298 
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426 


716 


826 


826 
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Contracts—Concluded. 


4. 


Technical terms in a contract may be given a nontechnical 
meaning relied upon by one party, where the other party had 
reason to suppose the former so understood them. Richey v. 
Omaha & Lincoln Railway & Light Co............ cece eens 


Coroners. See ConsTiITUTIONAL Law, 3. STATUTES, 4, 5, 
The powers and duties of coroner are not judicial, within the 


meaning of art. II, Const., dividing governmental powers. 
State 0. MOON OGG: .0)51 weiss cck eave og is Siees ae Weoefeeary eibibw ei eieie’ 


Corporations. 


1. 


Costs. 


In determining whether rates of a public service corporation 
are remunerative, the validity of an occupation tax must be 
considered. City of Lincoln v. Lincoln Gas & Electric Light 
CO, ek Se Geechee BE re Sla rate bie dare binlce ty Ue be | ald. ato Woes ele ans athe pene NS 
In a suit alleging misrepresentations as to value of bonds of 
a corporation by its stockholders, directors and officers, where 
there was no evidence that the president made any repre- 
sentations or that he was derelict, he will not be held liable. 
Horn v. Abvott ...... cc eww eiseAseeréreruntloels wide cecerseh ove rer 


Under sec. 6063, Rev. St. 1913, making a common carrier 
liable for an attorney’s fee where a shipper recovers damages 
for loss of freight, the shipper cannot recover such fee for 
services on appeal. Northcutt v. Missouri P. R, Co. ......... 
Sec. 8168, Rev. St. 1913, relating to costs in district court in 
cases cognizable before a justice, does not apply to costs in 
the supreme court. Underwood v..Chicago & N. W. R. Co.... 
Under sec. 8168, Rev. St. 1913, plaintiff cannot recover costs 
in an action begun in the district court which is cognizable 
before a justice of the peace. Underwood v. Chicago ¢ N. W. 
BOO 5a ORE GARE DEAR ROR TRE REO EIR RAR RS 
The supreme court will not retax costs on appeal, though a 
remittitur is required reducing the judgment within the juris- 
diction of a justice of the peace. Underwood v. Chicago & 
Ns, Wee ERs COs, ere Sooo hse Bead Sale DSTORE SAA WE Oe Oi 
Where appellant recovers a better judgment than the one ap- 
pealed from, he is ordinarily entitled to costs of appeal. Un- 
derwood v. Chicago € N. W. R, Co. ........... Sstase-ecaraye eaagtes 


Counties and County Officers. See Taxation, 9. 


1. 


To justify removal of a county officer under sec. 5698, Rev. St. 
1913, it must be clearly shown that his action was prompted 
by evil intent or legal malice, or at least without sufficient 
grounds to believe that he was properly performing his duty. 
Hiatt v. Tomlinson ........ Su cateiled His cB gia dele Soi wet awed 
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Counties and County Officers—Concluded. 


2. 


Sec. 35, ch. 19, Laws 1866 (Rev. St. 1913, sec. 2461), is super- 
seded by sec. 37, p. 366, Laws 1879 (Rev. St, 1913, sec, 965). 
prescribing the verification required to be attached to claims 
filed against a county, Uitley v, Sievers ....... 0.00 even 


In constructing a bridge as part of a county road, the county 
must provide not only for ordinary vehicles, but for what may 
be fairly anticipated in the locality, including the driving of 
cattle over the bridge and its approaches. Miles v. Richard- 
BOM COUNTY «v.26 bi $8 Sark Ba REA OG AA AEDES ER RS 
Where a visible defect in the approach to a bridge had existed 
for such length of time as to charge the county with notice, 
the county is liable for injury caused thereby, Miles v. Rich- 
OTdsOn. COUNTY oes ib ieee cod bia Be ER Vw NAT Ooi ela ba We 


Where governmental authorities have recognized for many 
years a boundary line between counties established by a void 
legislative act, courts will not change the boundary line. 
SUE 2U 8 CUAL Y ieee fess i TARY beh ek g 5a eck win PS ata a Malo Tore Doha aeene 8 
It is not the duty of a county attorney to prosecute one 
charged with violation of a village ordinance, where prosecu- 
tion is not based on violation of any state law. State v, Mc- 
Donald ....ccc eee eeeee svnihartl etavenailees hele.a, aravectewtere acwlinesacnedeaaagtss 


County held liable to one injured on a defective bridge while 
riding in a private vehicle, notwithstanding negligence of 
the driver. Reudelhuber v, Douglas County ............... 
In an action against a county for injuries resulting from a de- 
fective bridge, evidence held to sustain verdict for plaintiff. 
Reudelthuber v. Douglas County oo... ccc cece cece eee eee 
Sec, 2443, Rev. St. 1913, requiring the county commissioners 
to determine the number of deputies of the sheriff and to fix 
their compensation, held not to repeal by implication sec. 
5735, Rev. St. 1918, empowering the sheriff to appoint dep- 
uties. State v. Harris... ccc ccc cece cece eet en eeees 


Courts. See ExXEcuTORS AND ADMINISTRATORS, 1. 
A state court will deny an application for injunction, where the 


federal court has taken jurisdiction of the subject-matter. 
State v. Chicago, R. I, & P. R. CO, ccc cece cece nec e ene 


Criminal Law. See Burciary. INFORMATION. INTOXICATING Liquors, 


1-3. Larceny, 

In a prosecution for selling liquor to a minor, it is no defense 
that accused acted in ignorance of the minor’s age and with- 
out intent to violate the law. Steinkuhler v. State ........ 
Sec. 1162, Rev, St. 1913, requires criminal trials to be held in 
the court-room. Roberts v. State ......... sop Gh a, gel 8 hie tbs 
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Criminal Law—Concluded. 


3. 


10. 


11. 


12. 


Requirement that trials be public is satisfied by admitting 
those who can conveniently be accommodated in the court- 
room. Roberts v, State ...... cc ec ccc ete eee eeeeeee 
It is not proper to adjourn the trial of a capital offense from 
the regular court-room to the stage of a public theater with- 
out sufficient cause. Roberts v. State .......... 0. cece eee 
Where the witnesses for the state are near relatives, or are 
so associated that it is not improbable that some may be 
under the influence of others, it is error to refuse request 
that they be separated. Roberts v. State .............000, 
While it is improper to allow a witness to the principal facts 
to conduct the trial, judgment will not necessarily be reversed 
because an attorney who was also a witness assisted the 
prosecuting attorney in the preparation and details of the 
trial. Roberts v. State ....... ccc ccc cece ee ce cere eeene 
Where, in a trial for felony, the bailiff, without an order of 
court, took a quantity of miscellaneous articles, including 
exhibits, to the jury-room, where they were examined by the 
jury, it is ground for a new trial, Roberts v. State ........ 
Where evidence of crime is direct and corroborated, accused 
is not entitled to an instruction that, if the evidence is recon- 
cilable with innocence upon any reasonable hypothesis, ac- 
cused is entitled to acquittal. Casper v. State ............. 


. Where the right of a deputy county attorney to sign an in- 


formation is not questioned until after arraignment and plea, 
and while a plea of not guilty is pending, his appointment 
and right to sign will be presumed, in absence of a showing. 
Holland. 0; StOCE vicecacs s'iidnis wie ase en Seeree ebed-s ae esbaceeaes 


It is not error for the court, at request of county attorney, 
to appoint special counsel to assist in the prosecution of a 
misdemeanor. Goemann v. State ....... ccc cee cece eee eee 
Instruction as to reasonable doubt held free from error. 
GOemaqnn v, BTAlE co nna a0 eC R6s Dee eee eR a ERR ee eee 
Ruling on the scope of cross-examination will be upheld, un- 
less abuse of discretion is shown. Goemann v. State ........ 


Damages. 


1, 


Verdict for $16,000 in favor of widow under the federal em- 
ployers’ liability act for death of a conductor who was earn- 
ing $113 a month and had an expectancy of 34 years, plaintiff 
being younger, held not excessive. Phillips v. Union P. R. 
CO a ss Seas AE Menai celeses BAe, ncalies Muss avalecern Meters ler ih oteea Dea teaiata a Naat 
Award of $10,000 for personal injuries held not excessive. 
Maucher v. Chicago, R. 1. & P. R. C6... 0... c eee 
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Damages—Concluded. 
3. Award of $15,000 for personal injuries held not excessive. 
Croghan v. Chicago, R.T. 6 P.R. CO. 0. cee cece ccc ee ence 
4. Verdict for $5,275 for injuries to laborer held not excessive. 
Sadt v, Sunderland Bros. Co. 2.2... cece cece cence ene ceeee 
5. Where a verdict includes an item of damage not proved, a re- 
mittitur will be required. Kriss v. Union P. R, Co. ........ 
Divorce. 


Where a decree in a divorce assigns custody of children, such 


disposition will control until the decree is modified, and can- 
not be disregarded in habeas corpus for possession of the 
children. State v. EMifritZ ... cece ccc cece c eee renee ae 


Domicile. 
Where the owner of a home in one county sells it with the in- 


tention of removing to another county, his final removal will 
relate back to the time of the sale. In re Estate of Getchelt 


Drains. See Quo Warranto, Statutes, 10, 11. 


1, 


Interest received by a county treasurer on drainage district 
funds is money of such district and should not be credited to 
the county general fund. Nemaha Valley Drainage District 
V. NEMGRA COUNTY woe cccrcncccceavereerecevetce met beat staan satan as 
Under sec, 1858, Rev. St. 1918, requiring a drainage district 
to pay fees of county officers rendering it services, the county 
is entitled to retain fees fixed by statute for taxes and special 
assessments collected by the county treasurer. Nemaha 
Valley Drainage District v. Nemaha County ...........00 ee 


Owners of lands outside proposed drainage district cannot 
intervene and object to the organization of the district on the 
ground that the improvement will injure their lands. Latham 
v. Chicago, B. & Q. BR. CO, . cc ccc cece cc ccc eee eee rere eeee 
Sec. 1872, Rev. St. 1918, permitting corporations owning or 
having an easement in land to vote at elections for drainage 
improvements, does not allow double representation of land, 
but the easement must be of a substantial nature, analogous 
to ownership. State v. Drainage District 2........ 0... cee 
Where persons who assume to vote for a railroad company or 
for a county or township in an election for drainage im- 
provements are not formally authorized, their acts may he 
ratified. State v. Drainage District ..... ib Pde ee leare gale ea ee 
Under sec, 1872, Rev. St. 1913, landowners cannot represent 
in an election for drainage improvements land lying in a 
vublic highway. State v. Drainage District ............05. 5 
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Drains—Concluded. 


7. If an election under sec. 1914, Rev. St. 1913, results in the 
rejection of the proposition to proceed with work, the direc- 
tors of the drainage district have no power to proceed. State 
vy. Drainage District ... 0... cc ec cn cet ee teen eee eeee 


Easements. 
Exclusive possession and a record right of possession to use land 
indefinitely is an easement equivalent to ownership. State 
D: Drainage: DAstrtcts ida sce sca doe cision eA Sig euerg etek a Rosa 


Election of Remedies. 

One who with knowledge of the facts has chosen an appropriate 
legal remedy and obtained full satisfaction cannot ordinarily 
afterwards resort to a remedy inconsistent therewith. Brady 
% State Ins, CO. 2.2 .cce ee wees ols wate tae eeds dia elas a anes 


Eminent Domain. 
1. The right of eminent domain cannot be exercised for a purely 
private purpose. Vetter v. Broadhurst ............0ceeeeee 
2. Land of one proprietor cannot be condemned for a reservoir 
site solely to irrigate land of another. Vetter v. Broad- 
TAP SE > i Sree eaaea at Sib s0 ean OS, Bias oS Bn eR wo aces at BU Buhay Sere aks OSS 
3. Trial in condemnation may be had in name of person as plain- 
tiff who owned the land when proceedings were commenced, 
put the court should order payment of award to party entitled 


to damages. Sternberger v. Sanitary District ..........0..6. 

4. Award for taking of land for ditch held excessive. Stern- 

berger v, Sanitary District 0.0.0... ccc ccc cece cece een ees 
Equity. é 


1. In a suit to recover remainder of price of land, the rule that 
he who seeks equity must do equity applies, and the pur- 
chaser may show any equity authorizing reduction of amount 
of recovery. Fassler v. Streit 0.0... ccc cc ccc eect enn ee 
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2. Where a conveyance was made without consideration to de-.... 


feat a judgment in an anticipated suit, equity will not aid the 

grantor to set aside the conveyance. Palmer v. Palmer .... 

Evidence. See APPEAL AND Error, 21-35. HuspanpD Ann WIFE, 1, 3. 

LIENS. NEGLIGENCE, 2-4. NEw TRIAL. Trusts, 1, WITNESSES. 

1. In absence of fraud, mistake or ambiguity, parol evidence is 

inadmissible to vary terms of a written contract. Roden v. 

WHHLGUS 655 he bs 6 EES I BERS S EGS GAS UE ONE OE KES SERS 

2. Where settlement with one joint wrongdoer is in writing, 

oral evidence is competent to show the intent of the parties 

in an action against one not a party to the settlement. Hauth 

9). BADD G | 66. SEK Ee RSS EEE TAREE LE OER GE CE LER EA AR ISS 
‘100 Neb.—57 
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Evidence—Conclude. 


3. 


In a hypothetical question a party may assume facts in ac- 
cordance with his theory, if there is evidence to sustain it, 
though there may be a conflict of evidence. Sandall v. Otto. 
To recover for shrinkage in weight of cattle caused by delay 
in transportation, the shrinkage must be proved by competent 
evidence, and cannot be established by opinion evidence. 
Underwood v. Chicago & N. W. BR. C0, wc. cence cece cece cene 


Where notes were transferred by one bank to another to 
make it appear that the transferor had not made excessive 
loans, the illegality of the contract may be proved by cor- 
respondence between the banks, and oral evidence is admis- 
sible to prove that the transfer was pursuant to such con- 
tract. Exchange Bank v. Clay Center State Bank .......... 


Where a contract is ambiguous, evidence of the construction 
placed on it by the parties is admissible. In re Estate of 
BNyArt vecscccvvccrece Laveegas CRE eI ae sbaaeus (area nes 
In an action on an insurance certificate, where the defense 
was that insured was killed while committing an assault, 
evidence of the slayer cannot be disregarded, when cor- 
roborated. ‘Bosler v. Modern Woodmen of America........ 
Where the evidence is conflicting as to a material matter, a 
hypothetical question may assume the existence of such 
matter, it being for the jury to determine whether the hy- 
pothesis is warranted, Van Dorn v, Kimball ..............- 
Where there was direct testimony of injury to the abdomen, 
expert testimony that hernia might have resulted held ad- 
missible. Koran v. Cudahy Packing Co. ........ eee ces neces 


Executors and Administrators. 


1. 


The district court has jurisdiction over executors and others 
holding 2 fiduciary relation, and may compel proper applica- 
tion of trust funds. Wunder v. Crane ........ cece eee eens 
Amount found due from executors held sustained by the evi- 
dence, Wunder v. Cran€ 1... ccc cece cece cece wee nce eee 
Where a husband was delayed in removing from one county 
to another by the sickness and death of his wife, held that 
her estate might be administered in the county to which he 
removed. In re Estate of Getchell ....... ccc cece eee eens 
Petition in district court held to state the same cause of ac- 
tion as that stated in the claim filed in the county court, In 
re Estate of Cormick .....-..ccc cess ccc eee ceenccserseas 
Where a homestead is sold at administrator’s sale to pay 
debts, and the heirs, with knowledge of the sale to an in- 
nocent purchaser, acquiesce therein for more than five years 
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Executors and Administrators—Concluded. 


after becoming of age, knowing that the purchaser is making 
permanent improvements, they are barred from recovering 
the property. Foltz v. Mamwell ..... ccc ccc cece ce eee ee nees 


False Imprisonment. 


1. 


In an action for damages for false imprisonment, whether 
the arrest and mental strain and worry could under ordinary 
circumstances occasion the troubles complained of is ma- 
terial, Vun Dorn v. Kimball oo... ccc cee cee eee acapretend 
In an action for false imprisonment of one wrongfully ac- 
cused of felony, whether defendant had sufficient ground to 
believe plaintiff guilty was an important question to be sub- 
mitted to the jury. Van Dorn v. Kimball ........... 0.00405 


3. In an action for false imprisonment, whether the arrest was 


made wholly upon the officer’s responsibility or was caused by 
defendant is a question for the jury. Van Dorn v. Kimball.. 


Fraud. 
Although defendant had no actual notice of the fraud of a third 


party who procured an exchange of valuable land ‘for de- 
fendant’s worthless stock, the law may impute such notice 
to him if he received title to the land and disposed of it for 
his own profit, and hold him liable to plaintiff for the value 


of the land. Adams v. MCGTEW 2... cece cece eee ence ete eees 
Garnishment. 

1, Where, on attempted garnishment, money is voluntarily paid 
into court by defendant’s debtor, an order directing that it 
be applied on plaintiff’s judgment will not be set aside on ap- 
peal solely because of insufficiency of the garnishment pro- 
ceeding. Ryan v. Bullion ...... cece ccc cece eee nee 

2. Insurance company held liable as garnishee for money due 


on a judgment against the insured, notwithstanding a pro- 
vision of the policy that no action would lie unless brought 
by the insured for loss or expense actually paid. Elliott v. 
AGUNG LAGE L185. COs: 6:66 i0:6 95998 ase 6 v9 cad eseid 6 a4 boinc 019.4, “e ene 


Habeas Corpus. 


1, 


In habeas corpus proceedings for custody of children, where 
it is shown that the children were not detained by respondent, 
but were in the custody of the juvenile court, no judgment 
should be rendered against respondent. State v. Elifritz.... 
A: judgment in habeas corpus can be reviewed only by appeal. 
In re Application of S€licOwW ... ccc ccc cence cette ee neees 
The writ of habeas corpus is not allowed to correct errors of 
inferior tribunals, In re Application of Selicow ........... 
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Habeas Corpus—Concluded. 


4. Where an inferior court has jurisdiction of proceedings upon 
complaint of violation of a statute or ordinance, and has not 
determined the case, defendant is not entitled to release on 
habeas corpus on the ground of invalidity of such statute or 
ordinance, unless such invalidity appears on the face of the 
proceedings. In re Application of Selicow .........cceeeees 


Highways. 


Sec. 21, Act of Congress of March 2, 1889 (25 U.S. St. at Large, 
ch. 405) which “reserved public highways four rods wide 
around every section of land allotted, or opened to settle- 
ment,” in the Sioux Indian reservation, amounted to a grant 
or a Gedication for highway purposes, State v. Raymond 
TOWNSRAD: He tigiaceic Oe ee Ad beh S gk OE ER Tele Cie BTS OAD 


Homestead. See Execurors AND ADMINISTRATORS, 5. 


Where a husband and wife reside in a building on two town lots 
and have no other home, such building will constitute their 
homestead, though they corduct a hotel therein, and no 
formal declaration that it is their homestead is necessary. 
Foltz v. Marwell ..... hie tee Atta Cad DCT Bas Wares oy hai otal ietiny Sea wdecio cas 


Husband and Wife. 


1. The burden is on the husband or his representatives to show 
that an antenuptial contract, apparently unjust to the wife, 
was fairly procured, In re Estate of Enyart ..........0005 


2. In making an antenuptial contract, the prospective husband 
must make full disclosure as to the amount and value of his 
property. In re Estate of Bnyart 0... cece cece cc cneeeeeeee 


3. Where the provision for the intended wife by antenuptial 
- contract is grossly disproportionate to the interest she would 
acquire by law, the burden is on those claiming the validity of 
the contract to show full disclosure to her, before she signed 

it, of the extent and value of the property, In re Estate of 
TOY OU. 6 ice Ohh tase baled cb eA CR Ale We wile Meweasie Aub ne are ede astro 

4. That an intended wife knows in a general way that her pro- 
spective husband is reputed to be wealthy does not satisfy the 
equitable rule requiring full disclosure in making an ante- 
nuptial contract. In re Estate of Enyart ..........6+.0.. 

5. Courts will rigidly scrutinize an antenuptial contract, ap- 
parently unjust, where it deprives the wife of her interest in 
the husband’s estate without providing for her in case she 
survives him. In re Estate of Enyart ....... 0.0 c ccc n sees 


6. Antenuptial contract held invalid, In re Estate of Enyart .. 
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Husband and Wife—Concluded, 


7. An express contract between husband and wife that she shall 
receive reasonable compensation for extra and unusual 


services rendered outside her domestic duties is valid. In re 


Indemnity. 


Indemnitor of surety on bond of a saloon-keeper held liable for 
counsel fees and expenses in defending an action on the bond, 
where the surety had reasonable cause to believe such ex- 
penditure was necessary, though the principal on the bond 
had employed competent counsel. Bankers Surety Co. v. 

OT OSS? oie oh sree acbasicssele St Wie Roane Sie, tha a eaSare ae asia e ghb oie ee Oa ates 98 


Information. 


1. Objection to verification of an information will not be con- 
sidered after arraignment and plea unless the plea is with- 
drawn, Holland v, State 2... ccc cece cee ee tenn eee 444 


2. Under sec. 5599, Rev. St. 1913, a county attorney may appoint 
deputies, and a deputy so appointed may sign a criminal] in- 
formation. Holland v, State .... ccc ccc cc eee eee eee eee 444 


Injunction. See Carriers, 7. Courts. Taxation, 3, 4. 


1. Publication of political matter cannot be enjoined merely be- 
cause it is false or misleading. Howell v. Bee Publishing Co. 39 

2. A valid agreement in restraint of trade must be clearly estab- 
lished to warrant restraining its breach by injunction. Plam- 
Ondon v. Lindsey... 6... cc cece ccc eee cence tent eneeeeeees 318 

8. One who had no license to practice dentistry, nor any permit 
under sec. 2806, Rev. St, 1913, cannot enjoin the state board 
from interfering with him in so practicing. Patterson v. 
MOTCHOAO — 5 5h 0 ROR e ge ER Fe FAS CAREER PRCA EEE KAD ES 760 


4. An injunction may be granted to prevent a pudiic service cor- 
poration from wrongfully cutting off a supply of electricity 
which it is under contract to furnish. Richey v. Omaha € 
Lincoln Railway & Light Co, .... cece ccc cee cee eee 847 


Innkeepers. 


1. Where the owner of a hotel building does not provide fire- 
escapes and other safety devices, he is liable for damages 
for the death of a guest brought about by his negligence. 
Hoopes V, Cre€ignton 1... cece ccc eee c ee eer e ee ce tee cence ene 510 

2. A guest in a hotel does not assume the risk of injury from 
want of fire-escapes from tbe building, though he knew of the 
dangerous condition of the building. Hoopes v. Creighton .. 510 
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Insane Persons. See ASYLUMS. INTEREST. STATES. 
The general act (Gen. St. 1878, ch. 31) requiring counties to pay 


e 
Insurance, 


1. 


for care of insane persons held to govern the three state in- 
sane institutions. State v. Gage County ........... sareese 


Lae 


“4 


Where a building was destroyed by fire and wind, insurer 
held liable under a fire policy containing a clause exempting 
it from loss by wind. Wiig v, Girard Fire & Marine Ins. 
(Of) eee ee ESA aie Ztiiah ag eacse caecaten'nLaysaule leilg ar Uesas Phd leis dude wi exerare 


In an action to recover burglary insurance, evidence held in- 
sufficient to show liability of insurer under the contract. 
Grayson v. Maryland Casually Co. 0... cece cee cee cece ee 


An insurance policy is a contract, and neither party can make 
a new contract for the other without his knowledge or con- 
sent. Stephenson v. Germania Fire Ins, Co. .......... Seger 


The owner of a fire policy who had parted with title to 
premises cannot assign the policy after a fire, without the 
knowledge and consent of the insurer, so as to make the in- 
surer liable to a third person for the loss. Stephenson v. 
Germania Fire Ins, C0. oo... ccc e reece neces ert eecconcetans 


Sec. 3187, Rev, St. 1918, relating to liability in case of breach 
of warranty or condition, held not to apply where insurer has 
never entered into contractual relations with the person 
claiming under the policy. Stephenson v. Germania Fire Ins. 
CO 6 5 eh ES EERE Ne WS ALN ADE Ed BRERA EER ee 


Where assured had received payment under a tornado policy 


‘for total destruction of a building, she could not recover 


under a fire policy covering the same building. Brady v. 
Slate. ANGLO aos oe Ss Wes Slava ete ea toa sated Gg & EAN GSE Sielerete 


A provision in a certificate of membership in a fraternal in- 
surance society that, if death result from violation of law the 
certificate shall be void, is valid. Bosler v. Modern Wood- 
MEN Of AMETICR ©... cer er cece eee ereceeseee sbuic hearer aac 


Where the holder of a certificate of insurance was killed by 
one upon whom he was committing a violent and unprovoked 
assault, held that his beneficiary could not recover. Bosler 
v, Modern Woodmen of AMETICA ..... ccc ccc cece tee ence nee 


The supreme authority of a fraternal society may reconsider 
the election of,an officer and take another ballot at the same 
meeting, if the first election is the result of fraud or mis- 
take. State v. Kelly... cc cece cece ween ees aMei's ares wie eniertte cave 
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Insurance—Continued. 
10. Where the question of fraud or mistake in the election of 


11, 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


an officer of a beneficial society is raised in good faith and 
determined by the voters, courts will not interfere, State v. 
RC Yates Fie ne So aie e nsec oe elocre eres aytiic: Svs. Gigraie <eavgipleevsranyr ess 


Where the records of proceedings of a fraternal order are not 
impeached nor directly attacked, they are conclusive. State 
Di OMY ie Sica tesereiaale WRle Said Gin 8 Bia Weare ers ad owe Re Gb ea tna ate oe eee 


One who is formally presented as a candidate for office in a 
fraternal order upon final ballot and is voted for without pro- 
test cannot object that such ballot was without authority and 
maintain that she was elected upon a prior ballot. State v. 
OUD DICTA eA ROU EGE EERE ERS BESSA SEIN ERE SSS 


State officials have authority to protect members of fraternal 
beneficiary associations from unauthorized usurpation of au- 
thority by officers. State v. Supreme Forest, Woodmen 
OU CL OS — accsceie dia a eae uate WS aoe an Ra gs Oda Elan OR iw BINS WRT aN wie olan tap 8 ie 


The supreme court has original jurisdiction of a suit by 
the state to determine the jurisdiction of contending officers 
of a fraternal beneficial association. State v. Supreme Forest, 
Woodmen Circle ...ccscsvcccccevcccsancesesacseccceegenee 


Laws enacted by the governing body of a fraternal beneficiary 
association in harmony with its constitution and state 
statutes are binding. State v. Supreme Forest, Woodmen 
CUT CLE yssiy: hae segue hee Bi ole Sed shee SR Sea eb cae whee: oni Has Rate inate Re 


Where the constitution of a fraternal association creates an 
executive council subordinate to the supreme body, the coun- 
cil could not authorize a committee to conduct the business of 
the order generally without the approval of a specified num- 
ber of the members of the supreme body. State v. Supreme 
Forest, WoOdMmen Circle oo... ccc ccc ccc cece erence eter neees 


When language of the constitution and by-laws of a fraternal 
beneficial association is ambiguous; a practical construction 
by the parties will control. State v. Supreme Forest, Wood- 
men Circle ...ssereeee odiishele Saviees ayes wae arene Sis aa aia @eresctve 8 Sobua 


Where a clause in a policy provided that, if one person only 
over 18 and under 60 years of age should be named as bene- 
ficiary, the policy should insure such person, held that the 
clause applied to the beneficiary after expiration of the age 
limit of 60 years. Cook v. National Fidelity & Casualty Co. . 


Limitation in a policy as to age of beneficiary held waived 
by a renewal of the policy after expiration of age limit. Coox 
v, National Fidelity & Casualty Co, .....ecseeecccecesseeess 
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Insurance—Concluded. 


20. 


21. 


22, 


Where a mutual assessment company sets out in its certificate 
of membership a synopsis of its by-laws, insured may rely on 
such synopsis, and the company is estopped to claim exemp- 
tion from liability under by-laws which insured was led to 
overlook or to believe inapplicable. Bierbach v, Mutual Bene- 
fit Health & Accident ASSN, co. ccc cc cc eee cece ete teen eee 
Merely waiting on customers of a galocn as an accommodation 
held not to constitute insured a “saloon bartender” within a 
prohibitive provision of his contract with insurer. Modern 
Woodmen of America v. Berry wo. ccc ccc cece cece eens Scogat 
Forfeiture of a policy is waived where the insurer with 
knowledge of the facts subsequently collects premiums. 
Modern Woodmen of America V. Berry wo. cccecccrcnenaceee 


Interest. 
A county is chargeable with interest on money collected for 


care of insane persons and wrongfully withheld. State v. 
Stanton County .... ccc cece cece cee teen cece ett e ee eeee ene 


Intoxicating Liquors. See APPEAL AND Error, 2, TrIAt, 1-3. 


1, 


A saloon-keeper is responsible for acts of his employees in 
sale of liquors to minors, unless made in defendant’s ab- 
sence and in violation of his orders. Steinkuhler v. State .. 


Whether instructions by a saloon-keeper to his employees not 
to sell liquors to minors are in good faith is a question for 
the jury. Steinkuhler v. State ........ cc ce ccc cece teens 
Evidence held to sustain conviction of sale of liquors to 
minors. Steinkuhler v. State ....... 0. ccc cee ee tees 
In an action on a liquor license bond by a widow and minor 
children for causing the death of the husband and father 
on a railroad track, negligence of the railroad company or 
contributory negligence of the decedent is immaterial. Hauth 
v. Sambo ........... Sua tied lahiare- diate ldvae acess  paleteaseioneitere 4 

Where, in an action against a saloon-keeper and his sureties, 
the verdict is in excess of the penalty in the bond, the court 
may render judgment against the principal for the full 
amount of the verdict and against the surety for the sum 
stipulated in the bond. Hauth v, Sambo ........... 0 ccc ees 
Licensed liquor dealers and their sureties may be joined in 
one action for damages resulting from the sales. Hauth v. 
SQMDO - ias Hck ees wae Wicks an a Fae een saith V4 alan's “a Moa BOAa lode boas te 

The obligation in a liquor license bond must be interpreted 
in the light of the law regulating the traffic, and is not pri- 
marily to indemnify a private party, but is a public bond to 
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675 
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Intoxicating Liquors—Concluded. 


the state as a condition precedent to engaging in the traffic. 

Hauih 0, BQM00. cricsvieee cei vine en bees e eee eelp ena Keene ed 160 
8. A statutory bond given for observance of a law authorising 

a business only under specified conditions is not contractual, 

requiring strict construction. Hauth v. Sambo ..........5+ 160 


Judgment. See VENDOR AND PURCHASER, 3. 


1. A defense successfully made by one of the signers and indors- 
ers of a note, if not made on purely personal grounds, will 
bar a future action by the same plaintiff against another 
joint defendant. Galt v. Hildreth ........ ccc cece eee eens 15 


2. Judgment in an action for conversion held a bar to a subse- 
quent action between the same plaintiffs and one of the for- 
mer defendants. Slimmer v. Hoffman ..........002 se eeeee 330 

3. Judgment in excess of amount prayed for held improper 
GOlt Os. Hildreth: 2258 in hos ngs BR ia MR BRT A EES 422 


4, A judgment is nota bar to a subsequent action unless the sub- 

, ject-matter is the same and might have been litigated in the 
former action, or where the court refused to determine the 
matter for want of jurisdiction, Ryan v. Bullion .......... 705 


5. A cause of action fully determined on the merits cannot 
thereafter be litigated by new proceedings. Allaire, Wood- 
ward & Co. v. Perfection Remedy Co, .... cc cece ccc eeceeees 726 


Jury. 
1. The trial court in determining the qualification of s juror is 
not confined to his answers, but may consider his demeanor. 
Phillips v. Union P. R. CO, ... ccc eee eee nee. 157 


2. The ruling on a challenge of a juror for cause will not be 
disturbed unless an abuse of discretion is shown, Phillips v. 
OUNAOR VP Re CO ic wisiow be hoe a0 OE Foes WEAR ae Ee Ree ea SSH 157 


3. Where counsel for: plaintiff and defendant each struck three 
jurors from eighteen called, pursuant to local practice, held 
that defendant’s right to exercise other challenges was waiv- 
ed. Koran v, Cudahy Packing Co, ..... cece ccc caceceseenes 693 


Landlord and Tenant. 

1. Where the landiord’s agent promised to keep premises in re- 
pair, the tenant had a right to expect that she might walk 
safely from one part to another in her apartment. Rankin v. 
Kountze Real Estate Co. 2... ce ccc cece eee tee eneeecans 69 

2. Janitor of a building held to be the servant of the proprietor 
in making repairs, rendering the proprietor liable for injuries 
to tenant due to his negligence, Rankin v. Kountze Real Es- 
1OE6) C0255 ioe es baee het oie 8 ie ep ce apa Be Mau atarea ® Sid aoa eveaiee 69 
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Landlord and Tenant—Concluded. 


3. Proprietor held liable for injuries to tenant due to negligence 
of servant in repairing a threshold. Rankin v. Kountze Real 
EEStdte: CO. eae owe e ra hiss bent fe SAG BE wie wee a ea are Rees Sale ei 

4. Where a landlord’s servant nailed a thin, elastic board over a 
threshold and a tenant was injured by a protruding nail, 
landlord held liable. Rankin v. Kountze Real Estate Co. ... 

5. A five-year lease giving lessee an option to renew held to en- 
title lessee to but one renewal. Powell v. Cone ........... 

6, Though a contract granting the right to remove sand and 
gravel from leased premises uses the term “lease and de- 
mise,” subsequent provisions may show that it was a lease 
for that purpose only. Powell v. Cone ......-. cece eee er eees 

7. In a suit for possession of leased land and for an accounting, 
held that lessee had no rights in the land. Evans v. Gilmore 

8. In an action against a landlord for death of a tenant from 
asphyxiation, evidence held not to show that defective plumb- 
ing was the proximate cause of death. Spratlen v. Ish.... 

Larceny. 

1. A person convicted of larceny from the person may not be 
placed under probation by the district court. Casper v. State 

2. Evidence held to support conviction of larceny from the per- 
son, Casper 0. State .... cc cece cece cece rece eee r cece eens 

3. Instruction held to sufficiently state the essential elements 
of larceny from the person, Casper v, State ........0-..05. 

Libel. See IngunctTion, 1. 
Liens. 

1. The burden of proof is on one who seeks to establish an 
equitable lien on real estate to produce facts authorizing the 
interposition of a court of equity. Enterprise Planing Mil 
Co. v. Methodist Episcopal Church 2... ccc ccc cc cect ec eens 

2. Evidence held insufficient to establish an equitable lien. En- 


terprise Planing Mill Co. v. Methodist Episcopal Church ..... 


Limitation of Actions. 


1. 


Limitations begin to run in favor of a trustee ex maleficio 
from time of discovery of the wrong, but not in favor of the 
trustee of a resulting trust until he repudiates his trust. 
Johnson v, Petersen ....cc cece ccc c cree cece eee ee seen eenes 
Where an attorney undertakes litigation which may arise out 
of settlement of an estate and to wait for compensation until 
proceeds of the litigation are realized, the statute of limi- 
tations does not begin to run until the litigation is ended 
Ryan v, Bullion ...... Kaas eletaseeesperetarans ais aie bisenele tie’ ew Ose 6 ‘ 
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Limitation of Actions—Concluded. 


3. 


Money levied and collected by county authorities under secs. 
10094, 10095, Ann, St. 1911, for care of insane persons and 
transferred to the county general fund is revenue of the state 
within the exception in sec. 7581, Rev. St. 1913, and the limi- 
tation therein does not apply to an action by the state to re- 
cover same. State v, Stanton County ......... cece ccc eeeee 


Mandamus. 


1. 


Under sec, 3, ch, 212, Laws 1915, requiring the consolidated 
city of Omaha to perform all valid subsisting contracts of 
the city of South Omaha, mandamus will lie to compel such 
performance. State v. Dahlman ....... eee cee eee eee 


On application for mandamus to enforce an order of the state 
railway commission, jurisdiction having been acquired and 
no appeal taken, it will be presumed that the findings of the 
commission were sustained by evidence. State v. Missouri 
PER COP sean tile sania eos Sana Gai ara ede Sx ete Tale a adeS sree eater arenes 


Master and Servant. See APPEAL AND Error, 19, 20, PLeaprna, 1, 


1. 


Where employment of a child under 14 is the proximate cause 
of injury to such child, the employer is liable. Rookstool v. 
Cudahy Packing Co. ...ccc cece cece cece c ees suelegeaeeamaars 
Petition for compensation under the workmen’s compensa- 
tion act should set out the extent and character of the in- 
jury, and the judgment should conform thereto, determining 
whether the disability is permanent, and the time for which 
periodical payments must be made. Hanley v. Union Stock 
VOTES. COg a3. 6 605 ene WEST RE OR EEN ROLES AER PACS 
If a workman is disqualified to continue his regular employ: 
ment, the fact that he procures temporary employment is not 
conclusive that disability has ceased. Hanley v. Union Stock 
OTS: O08) hi cies ve ocki'e 5 eriactiay in eases oe Sy sak ailey asec tals hale Bayt hate 3a ana 
An order under the workmen’s compensation act limiting 
time of payments to six months is final; but, if the time 
fixed exceeds six months, after that time either party may ap- 
ply for a change of the order. Hanley v. Union Stock Yards 
Os Sayer S Pea oe ea StS a Se wreicee w Dies Tan is. 6 Sor esol 0a RA ghehee 6 BRS sare 
Application to modify order for compensation to workman 
made before expiration of six months held properly dismiss- 
ed. Hanley v. Union Stock Yards Co. .......... cece eee 
If the time limited for payments to a workman is not more 
than six months, a bill of exceptions must be settled with ref- 
erence to the term at which the order is made. Hanley v. 
Union Stock: Yards (C0). .4..00 65 uses ba ees aoa cee evacuees 
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Master and Servant—Continued. 


7, 


10. 


11. 


12. 


13. 


14, 


16. 


16. 


17. 


18. 


In an action under the employers’ liability act, the court 
may consider how far the injury will probably disable the 
employee from engaging in his former occupation and award 
damages in the sum of 50 per cent. of the difference between 
wages received at. time of injury and his earning power 
thereafter, for the term fixed by statute, Stoica v. Swift & Co. 


In an action for personal injuries, instructions considered, 
and held without error. Wunrath v. Peoples Furniture & 
COT DEE CO. cists ociaceis asin ob Raia aye Howes BARRE oe ee ba Rade dee 


Evidence, in an action by a servant for injuries from falling 
into an elevator shaft, held to sustain verdict for plaintiff, 
Wunrath v, Peoples Furniture & Carpet Co. ...........0008e 


Where a master employs a servant in a room in which the 
air is impregnated with poisonous fumes, he is not relieved 
from liability by merely furnishing the servant with an ap- 
Dliance to be worn over the mouth and nose to prevent dan- 
ger, without instruction as to the danger of failure to con- 
stantly wear the same, Wiseman v. Carter White Lead Co. 
In an action for injuries from poisonous fumes, evidence held 
to sustain verdict for plaintiff. Wiseman v. Carter White 
Lead Co. ..........5 as day oars Sone wiialve.sernde otele areas STindis ss aiakalat Sereda 
Variance between petition and proof as to place of accident 
held immaterial. Green v. Cudahy Packing Co, ............ 
It is the duty of a master to use reasonable care to provide 
a safe way to place of employment. Green v. Cudahy Pack- 
ANG COR. Pia ich Ee HRA ive betas Btn ed Renee Sia SS eae ree 
Where a master has furnished a number of ways, and has 


_ kept them guarded and free from pitfalls, the servant may 


assume that he will continue to keep them safe. Green v. 
Cudahy Packing CO. occ cece ccc cece cece reece teen tent eene 
Where a master permits a way to become unsafe, and a ser- 
vant suffers injury without negligence, the master is liable. 
Green v. Cudahy Packing Co, 2... ..c ccc eee cece cee enee 
Defendant held liable for injuries to servant o€casioned by a 
defective box furnished by foreman, with direction to ser- 
vant to hurry. Koran v. Cudahy Packing Co..........+...- 


A workman may assume that his employer has used due dili- 
gence to provide suitable appliances, and ordinarily does not 
assume the risk of the employer’s negligence in performing 
such duties. Henderson v. Union P. R, Co. 1.0... 6. eee eee 


Where a defect in-an appliance is known to the employee or 
is obvious, and he. continues to use it without objection, he 
assumes the risk. Henderson v, Union P. R. 00. .......00-- 
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Master and Servant—Concluded. 


19. 


20. 


In an action for death of a brakeman knocked from a freight 
car by a platform, held, that the question whether a reason- 
ably safe place was furnished was for the jury, the car being 
of extra width. Henderson v, Union P. R, Co. ..........04-. 


Whether a brakeman killed when knocked from a freight car 
by a platform had such knowledge of the situation that he 
assumed the risk of injury, held a question for the jury. 
Henderson v, Union P. BR. C0. oe. cee eee eer ene iy Danes 


Mortgages. 


1, 


Where the decree of foreclosure contains no direction as to 
the appraisal and sale, and the mortgaged property is contig- 
uous, its appraisal and sale as a single tract will not be dis- 
turbed, in the absence of showing of prejudice. Clark v. 
Birge ......... elspa. eee ee ee ere ere (ieee eS Oe 
A finding that the appraisal of mortgaged property was not 
too low, based on conflicting evidence, will not be disturbed, 
in absence of fraud. Clark v. Birge ........c cece ess ceeae ‘ 


Municipal Corporations. See ConstiTurionaL Law, 6, Parties, 3. 


1. 


In making estimate of cost of street pavement, a city engi- 
neer need not separately estimate the cost of each item. 
Wurdeman v. City of Columbus oc ccc cr cece reece ccc e ee eaee 


A contract for street pavement is not in violation of the stat- 
ute relating to competitive bidding merely because it requires 
the use of a patented top coating. Wurdeman v, City ot Co- 
TUR ORE 06652 DEAS AS ETS ES HES OEE AGIA OES KERRY 


The duty of city officers in awarding a contract for street 
pavirg is not merely m‘pisterial, but partakes of a Judicial 
character, requiring exercise of discretion. Wurdeman v. 
City0} Columbus: (sive yc ee aiwiass wien Oe Gad ecie cee waa AS 
Unless expressly authorized by the legislature, a municipal 
corporation cannot contract to deprive the state of the right 
to regulate rates of a public service corporation. Marquis », 
Polk County Telephone Co. .... ccc cece cee eect e eee nee ceaes 
Contracts for paving made by the city of South Omaha before 
consolidation with the city of Omaha held obligatory on the 
consolidated city, though the statutory time in which to se- 
lect material had not expired. State v. Dahiman .......... 
Where a city charter provided that property owners might 
designate material for paving by petition within 20 days from 
advertisment of bids, council could contract for the improve- 
ment on filing of petition, though within the 20 days. State 
v. Dahlman ....ccceccceee sbi caee Salers testes ee ateng of wtabaenetenanes 
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Municipal Corporations—Concluded, 


7. In an action for death by drowning in a pond in a city park, 
petition held not to state a cause of action. Robbins v. City 
OF ONAN otitis o's iectie see te5 Bie. eee fecha o28 (SS BREN Doe Slave tied nelle a ibe oes 


8. A new assessment may be made where the first assessment 
has been adjudged void because the ordinance creating the 
improvement district failed to properly define its limits, 
Wiese v. City of South OMAR ..... ccc ec cc eee eens 


9. Subds, IV, XVIII, sec. 128, of the South Omaha charter in 
1905, held not unconstitutional as authorizing assessment of 
lands for local improvements in excess of the benefits Wiese 
wv. City of South OMAR 2.1... . ccc ccc ee teeter er eens 


10. Though a city of the metropolitan class cannot probibit the 
general and ordinary use of streets, it may regulate traffic. 
State v. Omaha & C, B. Street BR. CO. oo... ce ccc ce eee eee 


11, City authorities may allow use of streets for moving of build- 
ings. State v. Omaha & C, B. Street R. Co. ............ ae 


12. Under a general ordinance requiring temporary removal of 
wires to allow passage of buildings, a provision of a franchise 
to a street car company providing that it shall so construct 
its track as to obstruct the streets as little as possible may be 
construed to require the company to remove its wires to al- 
low passage of buildings. State v. Omaha & C. B. Street R. 
CO. ie RS ese RIG eth aa as Bg avs alge Waa Ro bais apete Gorey se ad Ew ates 


13. Under sec, 4916, Rev. St. 1913, as amended by ch. 86, Laws 
1915, an ordinance specifying a street or part of street to be 
paved held to sufficiently describe the proposed paving dis- 
trict. Chittenden v, Kibler ....... ee ee ee eeRSe eR RET 


Negligence. See Rartroaps. STREEY RAILWays. 


1, The rule of the “last clear chance” is that, when a person is 
in danger, whether negligent or not, one who knows, or ought 
to know, of the danger must use every precaution to avoid 
injuring him. Johnston v, Delano ... 1... cee cece eee e ee 

2. There is no presumption of ordinary care induced by the in- 
stinct of self-preservation when there is evidence of negli- 
gence. Johnston v. Deland ....... sec c ccc cece crete ee eeee 

3. There is no presumption of ordinary care induced by instinct 
of self-preservation when there is controverted evidence of 
plaintiff’s negligence. Hutton v. Missouri P. R. Co. ........ 

4, The fact that a statute or ordinance does not in terms im- 
pose a civil liability for its violation does not affect such evi- 
dence of its violation as may go to show negligence. Hoopes 
v. Creighton ........ Sa5s dig agentes dave Ge Sekeg ate olate wet ethls wees 
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Negligence—Concluded, 


5. 


The violation of any statutory or valid municipal regulation, 
established for the protection of the public, is ground for a 
private action for negligence, if the other elements of action- 
able negligence concur, Hoopes v. Creighton ...........+. 


The proximate cause of an injury is that cause which in nat- 
ural and continuous sequence, unaccompanied by any efficient 
intervening cause, produces the injury, and without which 
the result would not have occurred, Spratlen v. Ish ........ 


New Trial. See Carmina Law, 7. 


1. 


If the supreme court affirms a judgment, the time for applica- 
tion for a new trial begins to run from date of judgment in 
the district court, but if the supreme court directs a different 
judgment, the time runs from the entry of the judgment di- 
rected. Smith v. Goodman ...... cece cc eee cece wen ce cceves 


Requisite allegations of petition for a new trial for newly dis- 
covered evidence under sec, 8207, Rev. St. 1913, stated. 
Smith v. Goodman .:........ $a bvieves sttndymvapuvergutae Scare traus wes Subaneun 


Newly discovered evidence must be material and not merely 
cumulative, and must be of such a substantial nature as to 
render a different judgment probable. Smith v. Goodman .. 


Public records will rarely be admitted as newly discovered 
evidence. Smith v. GOOdMGN ........ cece eee cece eee ee ne 


Records and written documents relied on as newly discovered 
evidence should be described, and so much of them set out 
that the court can determine whether they call for a new 
trial. Smith v, GOOGMGN 2... cc cece ccc ccc cece eee eees 


’ That a witness who testified at’ the trial will vary or contra- 


dict his former testimony is not ground for new trial. Smith 
Vs GOODMAN sisi Sieie Sater 8 aed E56 EEG Bisse tind wee 450 OO A hae OR 


Petition for new trial held insufficient to show abuse of dis- 
cretion in sustaining a demurrer thereto. Smith v. Goodman 


. Remarks of counsel, not objected to, held not ground for 


new trial. Kriss v. Union P. R. C0, 20... cece cee cee enee 


Parties. See BILts anD Notes, 2. Drains, 3. Inroxicatina Liq- 


uors, 6. 


To intervene, party must have such direct and immediate 
interest that he will either gain or lose by the direct legal 
operation of the judgment, and this interest must arise from 
a claim to the subject-matter of the action or a lien on the 
property. Latham v. Chicago, B. € Q. BR, C0. .... ccc cee eeee 7 
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Parties—Concluded, 

2. Sec. 7604, Rev, St. 1913, providing for bringing in of addition- 
al parties, applies to cases where there are other persons 
whose rights must be ascertained and settled before the 
rights of the parties to the suit can be determined. Kaplan 
De CY Of OMANG Soca Rate BRO ER AGEN OTe HEA AA ORS 

3 In an action against a city for personal injuries, held that a 
contractor who was liable to the city as an indemnitor need 
not be made an additional defendant. Kaplan v. City of 
QOMGERG © ec ieRieks euch Mulls Ble Oe tek wee BES Aika EEN ekals PAM, BA 

Partition. 

1. Equity may decree vartition sale of personalty owned in un- 
equal shares by two parties, each of whom has a right of 
possession. Riley v. Whittier ...... 0. ccc ccc eee ret ee ee ees 

2. Evidence held to sustain decree for an accounting and parti- 


tion of personalty. Riley v, Whittter ...... 0.0... cee eee 


Pleading. See EXxecuTorRs AND ADMINISTRATORS, 4. New TRIAL, 2. 


TRIAL, 9. 

Assumption of risk not usually and ordinarily incident to 
service must be specially pleaded. Phillips v. Union P. R. Co. 
Reply, in suit by a vendor for price of land, held to admit 
that the land was the homestead of the deceased owner, and 
that an administrator’s sale to pay debts was invalid and not 
sufficient to convey interests of heirs. Fassler v, Streit ..... 
Where a petition alleged that a minor, when injured, was 14 
years of age, another allegation that he was under 15 must be 
construed against the pleader as also alleging that he was 
14 at time of injury. Rookstool v. Cudahy Packing Co...... 


Principal and Agent. 


1, 


to 


It is an agent’s duty to inform his principal of all facts com- 
ing to his knowledge in the course of his, employment, and in 
a subsequent action between his principal and a third per- 
son it will be conclusively presumed that he performed such 
duty. Modern Woodmen of America v. Berry .........405. 
Notice to an agent in the course of his employment is notice 
to his principal, Afodern Woodmen of America v Berry ... 
Principal held not liable for unauthorized acts of agents in 
the purchase of cream: Marshall & Co. v. Kirschbraun 
SONGS sis eere ce ehesele to Si ake sb ged Rate Thanh les Dhy of eset ieee Sua a eae ENR a ieaat 
Where an agent mingled cream purchased at an unauthor- 
ized price with other cream belonging to his principal and 
shipped it to his principal, who made a salable commodity 
and prevented a total loss, held there was no ratification of 
the agent’s acts. Marshall & Co. v. Kirschbraun & Sons .... 


157 


722 


851 
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876 


100 Nes.] INDEX. 913 


Principal and Surety. See AppeaL AND Ergor, 2. INpEMNITY. IN- 
ToxIcATING Liquors, 5. SUBROGATION. 


Process. 
Application for order for service by publication heZd sufficient. 
Younie v. SPECht 2... cc ccc c cece ccc s creme esesestonsonse 


Quo Warranto. 

1. Quo warranto under sec. 8328, Rev, St. 1918, is intended to 
prevent the exercise of powers not conferred by law, and is 
not ordinarily available to regulate the manner of exercising 
those powers, State v. Drainage District ...............-5- 

2. Quo warranto held to lie to test right of directors of drain- 
age district to proceed with work, where the electors rejected 
the proposition. State v. Drainage District ................ 


Railroads. See Master aNp Servant, 19, 20. Srarurtes, 7, 8. 

1, Where conditions proved are such that one who looked and 
listened must have seen an approaching train, the conclusion, 
necessarily follows that in attempting to cross the tracks he 
was guilty of negligence. Johnston v. Delano ............. 

2. A person going on a railroad crossing without looking and 
listening for a train, without reasonable excuse, is guilty of 
negligence, barring recovery for any injury. Johnston v. De- 
TANO wre cs eerenvees eee a gmiicosara eaunsione eiave's' dole) otederenbitersuasé 

3. Where two persons of equal authority drive on a railroad 
track in front of an approaching train in full view, it is im- 
material which person drove, since, if either looked, he must 
have seen the train. Johnston v. Delano .......... 00. 

4. Travelers at a private crossing are guilty of negligence if 
_they assume to know when trains will be run, and so fail to 
look and listen. Johnston v, Delano ........ ccc cece cece 

5. In the absence of proof of opportunity to avoid injuring a 
person after his danger was, or ought to have been, discov- 
ered, the last clear chance doctrine does not apply. -Johnston 
Wi DIOL Owed le os cit B25 eS bce ha sow a ew tg BPs esas SAND Sw wed bod are ee 

6. Erection and maintenance of convenient structures at a rail- 
road station is not negligence as to one entirely familiar 
with the situation. Rickert v. Union P. R. Co, ............. 

7. Testimony of witnesses that they did not hear signals held 
not to sustain finding that signals were not given, where 
other witnesses testified positively that signals were given. 
Rickert v. Union P. RR. C0., occ ce cece cee eee nee ee eens 

8. Plaintiff held guilty of contributory negligence in attempting 
to cross a railroad track in front of an approaching train. 
Rickert v, Union P. R. C0. ...... eee eee o Salei Pave wretsaererererale 
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Railroads—Concluded. 


9. It is the duty of a traveler approaching a railroad crossing to 
look and listen for trains, and if he fails, without reasonable 
excusé, to do so, no recovery can be had for his death. Rick- 
ert. Union, PRs COs sig goin es NRE EUROS Tee LA ee ad 


10. Whether engineer signaled before crossing highway as re- 
quired by sec. 6023, Rev. St. 1913, is a question for the jury 
where the evidence is conflicting. Campbell v. Union P. R. 


COs acai eta Sis Wis te eas Fada WA Tseie ope 6 Oe Ss Siege WW aNS, Drie a tera DheTag oe 

11. Railroad company held not liable for injuries to a wilful tres- 

passer. Hutton v. Missouri P. R, C0. ccc ccc ecw cece eens 
Replevin. 


1. Where a contract of sale of merchandise provides that the 
seller shall retain possession until he has received a stated 


sum, and that the purchaser shall manage the business, their: 


‘ possession is joint, and neither can maintain replevin against 
the other, Whittier v. Riley 2... 0... ccc cc ccc e tenes 


2, Under sec. 7833, Rev. St. 1913, providing that, where the find- 
ing is for defendant in replevin, the judgment shall be for a 
return of the property, or its value if a return cannot be had, 
the value should be the equivalent of the property as at the 
time of trial. Wallace v. Cov ..........00e se eee bel hanes Way 


3. Where judgment for defendant in replevin is affirmed on 
appeal, and the property is returned, in an action on the ap- 
peal bond plaintiff cannot recover damages occuring prior to 
the original judgment. Wallace v. Com ..... cc cue cece ee ees 


Sales. 

Whether the description in a contract, together with inquiries 
which the contract suggests, will enable third persons to 
identify the property is ordinarily a question for the jury; 
but, where only one conclusion can reasonably be drawn, it 
is a question for the court. Crancer Co. v. Cooper ....... we 


Schools and School Districts. See SraturTss, 2. 


1. Ch. 252, Laws 1913, providing for establishment of county 
high schools, was not repealed by ch. 120, Laws 1915. Peter- 
SOM D ANMETEON + 2. Sie eek ik PR OAK OER ROT SRT EAE PRONE CERES 


2. Where two ez officio members of a school board appointed a 
third member, and the three filled the other two vacancies, 
held, that the members constituted a de facto board and their 
action was valid; and that an estimate made by the full 
board furnished sufficient authority for the county board to 
levy a tax for a county high school. Peterson v. Anderson.. 
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Schools and School Districts—Concluded, 


3. That an estimate made by regents of a county high school for 
a tax was communicated in an informal manner to the coun- 
ty board is a mere irregularity, and not a jurisdictional de- 
fect. Peterson v. AnNd€TSON 12.0.6 ccc cc erences 

4. Subd. 8, sec. 6708, Rev. St. 1913, held to confer authority on 
the county superintendent of schools to organize unorgan- 
ized territory into new districts or to attach it to adjoining 
districts without petition or notice. State v. Frye ......... 


Specific Performance. See WILLS. 3. 


Specific performance of a land contract may be denied the ven- 
dor, where he misled the vendee as to the quantity to be con- 
veyed, even though he acted innocently. Bentley v. Space... 


State Railway Commission. 


Secs. 6128, 6139, Rev. St. 1918, provide that, in appeals from the 
railway commission as to rates, their decision is prima facie 
evidence that the rates fixéd are reasonable, and they shall 
remain until revised by the commission, or adjudged to be 
unreasonable by the court. Marquis v. Polk County Tele- 
DRONE. OOo. sa sivcia eisai hb fonted a Baas Sen see Ga OD LO IE BE Sorbian we 0 Oe 


States. 


Secs. 10094, 10095, Ann. St, 1911, authorizing county boards to 
levy and collect money for care of insane persons, do not con- 
stitute appropriations of public money of the state within the 
constitutional provisions, State v. Stanton County ........ 


Statute of Frauds. See Brokers, 1-3. 


Statutes. See ScHoots anp ScHoo. Districts, 1, 4. 


1. Changes of existing statutes as an incidental result of adopt- 
ing a new law covering the whole subject are not forbidden 
by sec. 11, art. III, Const. Uttley v. Sievers...........605 


2. The provision in sec. 6831, Rev. St, 1913, for free tuition for 
all pupils of the county in the county high school 1s invalid 
as to pupils residing in districts not taxed to support the 
school; but, not being the inducement to the passage of the 
act, does not render the act void. Peterson v, Anderson .... 

3. An act complete in itself is not unconstitutional because it 
incidentally modifies, changes or destroys the effect of ex- 
isting statutes. State v. Moorhead ...........c cc cceucveeee 

4. Ch. 224, Laws 1915, providing that the county attorney shall 
be ex officio coroner, incorporates in the new law the existing 
laws defining the duties of coronor. State v. Moorhead ..... 

5. Ch. 224, Laws 1915, requiring the county attorney to perform 
the duties of coroner, is complete in itself, and does not vio- 
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Statutes—Concluded. 


10. 


11. 


12. 


13. 


14, 


15. 


late sec, 11, art. ITI, Const,, relating to amendment of laws. 
SEGbE V5 MOOTM COGS estes wicaie 5 hes, Hae ek gk we, H Weta al oe eee ae 


A statute may be upheld on one ground and be-declared un- 
constitutional upon a subsequent attack by another litigant 
for other grounds. Davison v. Chicago € N. W. R. Co. ...... 
A statute regulating speed of carriage of live stock is a prop- 
er exercise of police power, if it is reasonable and practical 
in its operation, and does not impose an undue burden on the 
carrier. Davison v, Chicago & N. W, BR. CO, wi. cece eee e ees 


Secs. 6018, 6019, Rev. St. 1913, relating to speed of carriage of 
live stock, held unconstitutional, as being unreasonable and 
in permitting no defense, and violating constitutional rights. 
Davison v. Chicago & N. W. BR. C0... ec cece ccc eee e eens 


A simultaneous repeal and re-enactment of a statute is an af- 
firmance of the original, and not a repeal. Wiese v City of 
BOWEN: OPN, ieee 5a) vieie SAisegn Vesely, WRAP pH BA aed agg, wk OER Oe E 
The title to ch. 145, Laws 1911, entitled ‘An Act to amend sec. 
15, art. V, ch. 89, Comp. St. 1909, relating to drainage dis- 
tricts,” held broad enough to admit legislation germane to the 
subject-matter of the act amended, and not inconsistent there- 
with. State v. Drainage District ........... cece . cbca Bee 
Sec. 44, ch. 145, Laws 1911 (Rev. St, 1913, sec, 1914), held ger- 
mane to the original drainage act (Laws 1907, ch. 153), and 
not inconsistent with sec. 20 thereof, and valid. State v. 
Drainage District 0... ccc ccc cece eee tee ee een tee naee 
Failure of presiding officer of senate to sign a bill held not 
to affect its validity. State v. Missouri P, R. Co, ........... 


A statute susceptible of a reasonable construction avoiding 
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625 


a confiict with the Constitution should be so COHSEEIEG, State . 


Vi MASSOUr Pe Re COs bia ee ode aw tae Be Sed DR wos tm OR ARS 
Ch. 86, Laws 1915, held violative of sec. 4, art. III, Const., 
relative to time of introduction of legislative bills. Chitten- 
OGD BAU eS ESSE EMG REE FR RE WEES bE US 
A statute conferring authority upon an officer or board under 
the police power should be strictly construed, and all powers 
not specifically granted or necessarily implied are reserved. 
State v. MOrehedd ..... ccc ccc cc ene c cere nen et een sencsaeeees 


Stipulations. 
Where parties agree upon two stipulations, one tending to in- 


crease the amount of plaintiff’s claim and the other to dimin- 
ish it, neither party, after submission of the case on such 
stipulations, can withdraw the one against his interest and 
insist on the other. Kriss v. Union P. R, Co. ........-..20.. 


700 


756 


864 


100 Nes.] INDEX. 


Street Railways. 
Where a motorman in an emergency, acting on his best judg- 


ment, attempts to stop the car instead of lowering the fen- 
der, he is not negligent as a matter of law. Shapiro v, Omaha 
dé C. B. Street R. Co. ........ Benenden ee nee ene teen eee eee 


Subrogation. 
Where a bank fails while having on deposit county funds in ex- 


cess of the amount of its depository bond, and the surety on 
the bond pays the full amount of its liability and the treas- 
urer’s surety pays the over-deposit, the sureties may share 
ratably the dividends paid. on the county’s claim. Cole ». 
DYCK 5 Sse sia cac Teo sae ag ny sity Ste be skeet woh 8 Tap APS Te gt OER wok ROE COE 


Taxation. See ScHooLs anp ScHoot Districts, 2, 3. 


1. 


Under ch. 73, Laws 1903, a county board of equalization may 
without complaint by a taxpayer add omitted property to the 
assessment list or increase valuation, but in such case a com- 
plaint should be framed by the assessor or the board, and the 
taxpayer must be notified, if found in the county. Farmers 
Co-operative Creamery & Supply Co, v. McDonald .......... 
Under secs. 6437, 6442, Rev. St. 1913, the 20 days’ session of a 
county board of equalization need not run 20 consecutive 
days. Farmers Co-operative Creamery & Supply Co. v. Me- 
DONGLE: 25s 0 G8 GS shee Secs wl Ha ee ae Ea Alon Sey ole Re wR eas 
Where an assessment is increased by the county board of 
equalization without jurisdiction, collection of taxes based on 
the increased valuation may be enjoined. Farmers Co-opera- 
tive Creamery & Supply Co, v. McDonald ............-.0044. 
Unless a tax is levied for an illegal or unauthorized purpose, 
its collection cannot be stayed by injunction, Peterson v. 
ANGETSON: eesibsrtd teh hs ae Be Soe Se OSs PO ere Benbial fein c wees bleak ee 
The constitutional inhibition against levy of taxes by county 
authorities in excess of $1.50 per $100 valuation does not ap- 
ply to taxes levied for county high school purposes. Peterson 
Vi ANGCTSONW: 556.5 Bich ascend a Mie Reet BOW Ree OSS d Ree latinas 
A tax levy made by a majority of the county board is not void 
for want of jurisdiction, though the record recites that it was 
made by the board of equalization. Peterson v. Anderson... 
That one public service corporation furnishes heat, light and 
power by electric current conveyed by wires and another by 
gas conveyed by mains does not justify levy of an occupatiou 
tax on one and not on the other. City of Lincoln v. Lincoln 
Gas & Electric Light Co, .... ccc cece cee cena nees 
Taxes cannot be recovered on the ground of double assess- 
ment, where the tax receipt neither shows payment under 
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Taxation—Concluded. 


protest nor any ground of protest. Black Bros. v. Logan 
OUNEY: <a hiese eee gain- aa ait oS Rea ho Beeb Sa BGA arses ea orcas s adel penhe§ 
The state’s claim against a county for money levied and col- 
lected for care of insane persons need not be presented to 
county board under sec. 5638, Rev. St. 1918, before suit to re- 
cover same, State v,. Stanton County ....... cc cece eee eee 


Telegraphs and Telephones. 


1. 


Torts. 


A contract in a franchise ordinance fixing maximum rates to 
be charged for use of telephones is subject to the right of 
regulation. Marquis v. Polk County Telephone Co. ......... 
Since adoption of the constitutional amendment creating the 
state railway commission and passage of the law specifying 
their duties, the commission has power to regulate telephone 
rates in cities of the second class, Marquis v. Polk County 
TELCDRONE: CO iWin 8 assis WCW Ha VO eho 8a Sow WE A 
Evidence held to show that the rate of $2.50 a month for a 
business telephone in the city of Stromsburg is not unrea- 
sonable. Marquis v. Polk County Telephone Co. ............ 


Settlement with one joint wrongdoer is no defense to an action 


Trial. 


against another, unless it was agreed that such settlement 
was in full of all damages. Hauth v. Sambo ............0045 


See ATTORNEY AND CLIENT. BaASTARDY. BROKERS, 4. CARRIERS, 
2. Criminan Law. FaLseE IMPRISONMENT, 2, 3. SALES. 
Wits, 10, 11. : 

Instruction defining ‘‘intoxication” held sufficient, where evi- 
dence of intoxication was so strong that the jury could not 
have been misled. Hauth v, SQMDO ....... cc cece eee A 


In an action on a liquor dealer’s bond, refusal of instruction 
that, if the accident which caused death would have hap- 
pened whether decedent was intoxicated or sober, and liquor 
furnished did not contribute to the accident, verdict should 
he for the defendants, held not error; the first part calling 
for speculation, and the latter covered by instructions given. 
FLOUR Vi SOM? vec dae abate aha Gicane ek Bla Rha EWN Meo ttvn Ribs beanie ee 


Refusal of instruction eliminating recovery for loss of so- 
ciety and companionship of decedent, and for injury to feel- 
ings and sentiments, held not error. Hauth v. Sambo...... 


Copying the pleadings in an instruction in an action for neg- 
ligence held not error, where the issues were correctly sub- 
mitted by other instructions. Shapiro v. Omaha & C. B. 
SUT Ct BR COs aca likeesie tb SOI ak lace SA a EA egies Giesanned Whee aes 
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Trial—-Concluded. 


5. 


10. 


11. 


12. 


Unless the evidence tends to show that a witness has wilfully 
sworn falsely, an instruction that, if he has intentionally 
sworn falsely to any material matter, the jury may disregard 
his entire testimony, held not justifiable. Wunrath v. Peo- 
ples Furniture & Carpet Co. ......- cece cece cere rene eens 
The refusal of a requested -instruction which assumes the 
existence of a material fact upon which the evidence is con- 
flicting is not ground for reversal, Van Dorn v. Kimball ... 


Complaint cannot be made that more detailed instruction was 


not given, where none was requested. Van Dorn v. Kimball i 


Instructions as to reasonable cause held not to be so incon- 
sistent as to require a reversal. Van Dorn v. Kimball ...... 


Where the pleader sets out the alleged meaning of a written 
contract in his pleading, and evidence is introduced on such 
issue, a verdict under proper instructions, not excepted to, 
will not be disturbed. Felthauser v. Greeble .............. 
When the condition of the record and the form of the ques- 
tion itself show its relevancy, no offer of proof is necessary 
In re Estate of JORNSON ....... ccc cece cee ee ete eee 


When a general instruction on an issue is given, request for 
more specific instruction should fairly present the matter as 
it affects all the litigants, Kriss v. Union P. R. Co. ......... 
Where, at the close of trial of a law action, each party moves 
for a directed verdict and the motion of one party is sustain- 
ed, the court’s finding takes the place of a verdict. Modern 
Woodmen of America v, BETry occ ccc ce ee cece ener eee en cease 


Trusts. See Limitation or Actions, 1. 


1. 


In a suit to declare a trust in lands, declarations of the an- 
cestor, through whom defendants acquired title without valu- 
able consideration, are admissible in evidence. Johnson v. 
PRLOTRON © px hen Ral 02 ER EAR IDES ENDER E RE ERAS SOO EERE 
Where a testator bequeathed property, the legatee promising 
to hold it for the benefit of another, he will be held as trustee: 
Crinkley V. ROQETS 0... cc ccc ce cece cee eter n eee tere eens enees 
Where a testator bequeathed property for the benefit of an- 
other, equity will compel the legatee as trustee ex maleficio to 
deliver it to the beneficiary. Crinkley v. Rogers ............ 


Vendor and Purchaser. See Contracts, 3, PLEADING, 2. 


1, 


A prospective purchaser is not put on inquiry relative to the 
ownership of customary outbuildings on a farm, though he 
knows that the farm is occupied by a tenant. Roden v. Wil- 
VHS oo ack ened eee LANG LE DARI URS Bley Hee EAE ARES ES EEE EA 
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Vendor and Purchaser—Concluded. 


2. Where the owner, without reserving outbuildings, contracts 
in writing to sell a farm, and receives the full consideration, 
he is liable to the purchaser for the value of such outbuild- 
ings, if owned and removed by a tenant. Roden v. Williams 46 


3. One who has conveyed land with covenants of title is entitled 
to notice and opportunity to defend a suit against his grantee 
contesting title; but, if he has notice and fails to defend, he 
is bound by the decree. Fassler v. Streit ...........0.000ce 722 


4. Where a decree is adverse to a grantee under a deed with 
covenants of warranty, the grantee may pay the adverse 
claim and set off same against the unpaid price of the land, 
Fassler 0: tet occ6e 3080 sa0 de ieseciwneas buses ee ree 722 


Waters. 

1. To the extent that a landowner, under a prior appropriation, 
uses water of a river for irrigation when actually needed, 
diversions by upper appropriators are not adverse, Maran- 
ville Ditch Co, v. Kilpatrick Bros. Co. «1.0... cc cece neces 371 

2. A village having for years maintained a lateral ditch for ir- 
rigation purposes in a street, a landowner who irrigated his 
land for a long time from such lateral cannot be deprived of 
his rights by the village in the regulation of its streets, unless 
it furnish him another lateral. Thornton v. Kingrey ...... 525 

3. A village may require one using water from a lateral for irri- 
gation to receive water from another lateral, where it pro- 
vides suitable connection. Thornton v. Kingrey ........... 525 


Wills. 
1, While a limitation repugnant to a devise of the fee is void, 
a subsequent clause disposing of the property on the death 
of the devisee may be considered an indication of the testa- 
tor’s intent to devise a life estate only, where such previous 
clause does not clearly devise the fee. Schminke v. Sinclair 101 
2. A devise to testator’s: widow so long as she shall remain un- 
. married, the property in the event of her marriage or death 
to be divided among testator’s children, held to vest a life es- 
tate only. Schminke v. Sinclair ........ 0. ccc ccc cee eens 101 
3. An oral contract to devise land and bequeath money in con- 
sideration of services: held enforceable, where the beneficiary 
has performed the services, the value of which cannot be de- 
termined, Rine v. Rin€ ..... ccc cece cee ce cee ecw eens 225 
4. A statute fixing the time for election ito take under an ante- 
nuptial contract or under the statute pertains to the remedy, 
and compliance with the statute in force at husband’s death 
or at filing of election is sufficient. In re Estate of Enyart 337 


100 Nes.] INDEX. 


Wills—Concluded. 


5. 


10. 


11. 


12, 


13. 


An agreement upon sufficient consideration to devise or be- 
queath property is valid. Crinkley v. Rogers ............45 


In case of a contract to devise and bequeath property, equity 
will impress a trust on the property, which will follow it into 
the hands of personal representatives of the promisor or gran- 
tees without consideration. Crinkley v. Rogers...........+ 


Every one is entitled to control his property while living, 
and to direct its use by will after his death. In re Estate of 
FONNBOMR. soe hs 3 ie ATE PEE SGAGS ERE S ORY) EN TOR TRA RO 


The trial of a proposed will is to determine whether it is in 
fact the will of the decedent rather than the will of interested 
parties who have procured its execution by undue influence. 
In re Estate of JORNSON ..... ccc eee cece cece et teen eetes 


Statements of decedent, not made at time of executing a will, 
are generally incompetent as proof of undue influence, but 
are admissible if they tend to prove the condition of his mind 
as to unbiased disposition of his property. In re Estate of 
PONMBOR: Ka wes C508 BR REN ORES 4 EEE TES RAN RS FRAG TERE EH 


An instruction that “influence that amounts to undue in- 
fluence must be such as to compel, overpower, and coerce one 
to do something which he does not want to do,” held errone- 
ous in view of the circumstances of the case. In re Estate 
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Where undue influence is established by a preponderance of 
the evidence, the proposed will must be rejected, and an in- 
struction that, unless the jury are convinced thereby, they 
cannot reject the will is inaccurate, and may be prejudicial. 
In re Estate of JORNSON ..... 0. ccc cece tees ne necaes 


If a proposed will recites a reason for disinheriting a son 
who is contesting it on the ground of undue influence by 
beneficiaries, it is competent, in connection with other evi- 
dence of undue influence, to prove that no such reason ex- 
isted. In re Estate of JONNSON ...... 1c. eee eee teens oa 


Upon appeal from a judgment admitting a will to probate, 
the district court tries all questions de novo, and must deter- 
mine whether the proposed will has been altered and the con- 
sequences of alteration, if any. In re Estate of Johnson ... 


Witnesses. See EvipENcE, 


1. 


Where a witness testifies at the trial at variance with his dep- 
osition, the party calling him may, after interrogating him 
as to the deposed statements, use the deposition to show such 
inconsistent statements. Hauth v. Sambo .............. 63,2 


921 


647 


647 


791 


791 


791 


791 


791° 


791 


791 


922 . 


INDEX. [100 Nes. 


Witnesses—Concluded. 


2. 


It is error to take unsworn statements of an interested party 
as to the qualifications of a witness seven years old and ex- 
clude her testimony without examination by the court. Rob- 
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In a suit for specific performance of a contract to devise land, 
counsel for plaintiff and her son held not disqualified to tes- 
tify as to ccnversations with decedent. Rine v. Rine........ 


Where checks and receipts for annual payments under an 
antenuptial contract have been received in evidence on behalf 
of representatives of the deceased husband, the widow may 
testify to the same transactions. In re Estate of Enyart.... 
Testimony of witnesses having a direct legal interest in the 
subject in controversy, and of the attorney and confidential 
adviser of the deceased, held properly excluded under secs. 
7894, 7898, Rev. St. 1918. Crinkley v. Rogers ............ 
Where proponent, a beneficiary, alleged by contestants to 
have used undue influence, contradicts evidence of his undue 
influence, the court should allow full cross-examination as to 
his conduct toward the testator. In re Estate of Johnson ... 
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